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JUDGES  AND  OFFICERS 


OF  THB 


SUPREME  AND  DISTRICT  COURTS 

OF  THE 

TERRITORY  OF  NEW  MEXICO. 

FEOM  1846  TO  1895,  BOTH  INCLUSIVB 

COMPILED  BT 

JAMES  H.  PUEDY 

OF  THE  SANTA  FE  BAR. 


CHIEF  JUSTICES. 


By  the  organic  act,  1851,  the  supreme  coort  was  oonstituted  of  a 
ehief  justice  and  two  associate  justices.  In  1887  a  third  associate  jus- 
tice was  added;  and  in  1889  was  added  a  fourth  associate  justice. 


APPOINTED. 

Joab  Houghton 1846 

by    Gen.    S.  W.   Kearney.    Died 
Januarys,  1876. 

Grafton  Baker 1851 

J.  J.  Davenport 1853 

Kirby  Benedict 1858 

Died  at  Santa  Fe,  New  Mexico, 
1875. 

John  P.  Slough 1866 

Died  at  Santa  Fe,  New  Mexico, 
December  17, 1867. 

John  B.  Watts 1868 

Died  in  Indiana,  in  1873. 

Joseph  G.  Palen 1869 

Died  at  Santa  Fe,  New  Mexico, 
December,  1875. 


APPOINTED. 

Henry  L.Waldo 1876 

Resigned. 

Ghas.  McCandless 1878 

Resig^ned. 

L.  Bradford  Prince 1879 

Samuel  B.  Axtell 1882 

Died  at  Morristown,  New  Jersey, 

»893. 

Wmlam  A.  Vincent ...  1885 

Elisha  V.  Long  1885 

James  O'Brien 1889 

Thomas  Smith 1893 


JUDGES  OF  THB  FIRST  DISTRICT. 
Headquarters' at  Santa  Fe. 

The  First  District,  from  1846  to  1860,  included  the  counties  of  Santa 
Fe,  Santa  Ana,  and  San  Miguel.  In  1860,  the  counties  of  Mora,  Oolfaz, 
Taos,  and  Bio  Arriba,  were  added.  In  1887,  the  First  District  was  made 
to  include  the  counties  of  Santa  Fe.  San  Juan,  Bio  Arriba,  and  Taos. 


APPOINTED. 

•Joab  Houghton 1846 

from  New  Mexico. 

*Grafton  Baker 1851 

*J.  J.  Davenport 1853 

♦Kirby  Benedict 1858 

from  Illinois. 

♦John  P.  Slough 1866 

from  Colorado. 

♦John  S.  Watts 3868 

♦Joseph  G.  Palen 1869 

from  New  York. 

♦Henry  L.  Waldo.  > 1876 

from  New  Mexico. 

♦Chas.  McCandless. : 1878 

from  Pennsylvania. 

«Cbief  Justice. 

**  Associate  Justice 


APPOINTED. 

♦L.  Bradford  Pnnce 1879 

from  New  York. 

♦Samuel  B.  Axtell 1882 

from  California. 

♦♦Reuben  A.  Reeves 1887 

from  Texas 

♦♦Wm.  H.  Whiteman 1889 

from  New  Mexico. 

♦♦Edward  P.  Seeds 1890 

from  Iowa. 

♦*Napoleon  B.  Laughlin 1894 

from  New  Mexico. 


(iii) 


IV 


Judges  and  Officers. 


ASSOCIATE  JUSTICES,   SECOND  DISTBICT. 
Headquarters  at  Albuquerque. 

The  Second  District,  from  1846  to  1860,  was  composed  of  the  counties 
of  Bernalillo,  Valencia,  and  (soon  as  organized)  Socorro,  Dona  Ana,  and 
Arizona.  In  1860,  the  District  was  constituted  of  the  counties  of  Berna- 
lillo, Valencia,  and  Socorro.  In  1889,  Socorro  county  was  transferred  to 
the  Fifth  District. 


APPOINTED. 

Antonio  J.  Otero 1846 

from  New  Mexico. 

John  S.  Watts 1851 

from  Indiana.    Died,  1873. 

Perry  E.  Brocchus 1857 

from  Maryland.    Died. 

W.  F.  Boon 1859 

Sydney  A.  Hubbell     18C1 

from  New  Mexico.    Died  at  Las 
Vegas,  18S0. 

Perry  E.  Brocchus 1867 

from    Maryland.    Died   at    Balti- 
more. 

Hezekiah  S.  Johnson 1870 

from  New  Mexico.    Died  at  Albu- 
querque, 1873. 


APPOINTED. 

John  I.  Iteddick 1876 

from  Nebraska. 

Samuel  B.  McLin 1877 

from  Florida.    Died  in  Florida. 
Samuel  G.  Parks 1878 

from  Illinois. 

Joseph  Bell 1882 

from  New  York.    Died  In    Call- 
Torn i a,  i^. 

William  H .  Brinker 1885 

from  Missouri. 

William  D.  Lee 1889 

from  New  Mexico. 

Needham  C.  Collier 1893 

from  Georgia. 


ASSOCIATE  JUSTICES,  THIRD  DISTRICT. 
Iteadquarters  at  Taos,  1846-1S60. 

The  Third  District,  from  1846  to  1860,  consisted  of  the  counties  of 
Taos  and  Rio  Arriba.  In  1860,  those  counties  became  part  of  the  First 
District,  organized  of  Dona  Ana  county.  In  1887,  the  Third  District 
was  reorganized  of  Dona  Ana  and  Grant  counties,  with  headquarters  at 
Las  Cruces.  In  189-,  Sierra  county  was  added,  and  in  1895,  Silver  City 
was  designated  as  headquarters. 


APPOINTED. 

Chas.  Beaubien 1846 

from  New  Mexico.    Died  at  Taos, 

New  Mexico,  January,  1S46. 

Horace  Mower 1851 

Kirby  Benedict  1853 

from  Illinois.    Died  at  Santa  Pe, 

New  Mexico. 

Wm.  G.  Blackwood 1858 

from    South    Carolina.    Died    in 
New  Mexico. 

Joseph  G.  Enapp 1861 

Joab  Houghton 1865 

from  New  Mexico.    Died  January 

31, 1876. 
Abraham  Berger 1869 

from  Minnesota. 

Benjamin  J.  Waters 1870 

from  Missouri. 


APPOINTED. 

Daniel  B.  Johnson 1871 

from  Minnesota. 

Warren  Bristol 1872 

fron»  Minnesota.    Died,  Deming^, 
New  Mexico. 

Stephen  F.  Wilson 1884 

from  Pennsylvania. 

Wm.  F.  Henderson 1885 

from  Arkansas.    Died,  Washing- 
ton, D.  C,  iSoo. 

John  B.  McFie 1889 

from  New  Mexico. 

Albert  B.  Fall 1893 

from  New  Mexico.    Resigned. 

Gideon  D.  Bantz 1895 

from  New  Mexico. 


Judges  and  Officees. 


ASSOOIATE  JUSTICES,  F0X7RTH  DISTRICT. 
Headquarters  at  Las  Vegas. 

This  Distriot  was  organized  in  1887,  of  the  counties  of  San  Miguel, 
Colfax,  Mora,  and  Lincoln.  In  1889,  Lincoln  county  became  part  of  the 
Fifth  Distriot,  and,  in  1891,  Guadalupe  county  was  added,  and,  in  1893, 
Union  county. 


APPOINTED. 

EUsha  V.  Long 1889 

James  O'Brien 1890 

from  Minnesota. 


APPOINTED. 

Thomas  Smith 1893 

from  Virginia. 


ASSOCIATE  JUSTICES,   FIFTH  DISTRICT. 
Headquarters  at  Socorro: 

This  District  was  organized  in  1889,  of  the  counties  of  Socorro,  Lin- 
coln, with  Chavez  and  Eddy  counties  when  organized. 


Alfred  A.  Freeman 

from  Washington,  D.  C. 


APPOINTED. 
1890 


APPOINTED. 

Humphrey  B.  Hamilton  1895 

from  New  Mexico. 


CLERKS  OF  THE  SUPREME  COURT. 
Appointed  by  the  Court. 


APPOINTED. 

James  M.  Giddings 1852 

of  Missouri.     Died,  Fort  Sumner, 
189^-. 

Louis  D.  Sheets 1854 

of  Missouri. 

Augustine  de  Marie 1856 

Died,  Santa  Fe,  New  Mexico. 

Samuel  Ellison .  1859 

of   Kentucky.      Died,    Santa   Fe, 

Wluly  3o,  1SS9. 
m.  M.  Gwynne 1866 

of  Ohio. 

Peter  Connelly  1867 

of  New  Mexico. 

Samuel  Ellison    1868 

of   Kentucky.     Died,    Santa  Fe, 
1889. 

William  Breeden 1869 

of  Kentucky. 

Marshall  A.  Breeden 1872 

of  Kentucky. 


APPOINTED. 

Rufns  J.  Palen 1873 

of  New  York. 

John  H.  Thompson 1877 

of  Missouri. 

Frank  W.  Clancy 1880 

of  New  Hampshire. 

Charles  M  Phillips 1883 

of  New  Jersey. 

Ruel  M.  Johnson 1886 

of  Indiana. 

Robert  M.  Foree 1887 

of  Kentucky. 

Summers  Burkhart 1889 

of  West  Virginia. 

Harry  S.  Clancy 1891 

of  New  Ilampsliire. 

Page  B.  Otero 1893 

of  New  Mexico. 

George  L.  Wyllys 1894 

of  Virginia. 


UNITED  STATES  ATTORNEYS. 


APPOINTED. 

Frank  P.  Blair,  Jr 1846 

from  Missouri. 

Hugh  N.  Smith 1847 

from  New  Mexico. 

EliasP.  West 1851 

Wm.  H.  H.  Davis 1853 

from  Pennsylvania. 

Wm.  Claude  Jones 1855 

Richard  H.  Tompkins 1858 

from  New  Mexico. 

Theodore  D.  Wheaton 1860 

from  New  Mexico. 

Merrill  Ashurst 1861 

from  Alabama. 

Stephen  B.  Elkins 1867 

from  New  Mexico. 


APPOINTED. 

S.  M.  Ashenfelter 1871 

from  Pennsylvania. 

Thos.  B.  Catron 1872 

from  New  Mexico. 

Sidney  M.  Barnes 1878 

from  Arlcansas. 

George  W.  Priohard 1883 

from  New  Mexico. 

Joseph  Bell 1884 

from  New  Mexico. 

Thomas  Smith 1885 

from  Vii^inia. 

Eugene  A.  Fiske 1889 

from  New  Mexico. 

J.  B.  H.  Hemingway 1893 

from  New  Mexico. 


VI 


Judges  and  Officees. 


ATTORNETS-GENERAL. 
Appointed  by  the  Governor,  and  confirmed  by  the  Legislative  Assembly. 


APPOINTED. 

Hngh  N.  Smith 1846 

of  Missouri. 

EUasP.West 1848 

Henry  G.  Johnson 1852 

of  Pennsylvania. 

llerrill  Ashurst 1852 

of   Alabama.    Died,    Santa    Fe, 
1869. 

Theodore  D.  Wheaton 1854 

of  Missouri.    Died,  Ocate,   New 
Mexico,  1876. 

Biohard  H.  Tompkins 1858 

of  Kentucky.    Died. 

Hugh  N.  Smith 1859 

of  Missouri.    Died,  Santa  Fe. 

Sprace  M.  Baird 1860 

of    Texas.     Died     at    Cimarron, 
New  Mexico,  1873. 

Richard  H.  Tompkins 1860 

of  Kentucky.     Died  at  Santa  Fe, 
iSSS. 


APPOIKTED. 

Charles  P.  Cleaver 1862 

of  Germany. 

Stephen  B.  Elkins 1866 

of  Missouri. 

Charles  P.  Weaver ...  1867 

of  Germany.    Died  May  30,  1874. 

Merrill  Ashurst 1867 

of  Alabama. 

Thomas  B.  Catron 1869 

of  Missouri. 

Thomas  F.  Conway 1872 

of  Missouri. 

Wm.  Breeden 1873 

of  Kentucky. 

Henry  C.Waldo 1878 

of  Missouri. 

Wm.  Breeden 1878 

of  Kentuckv. 

Edward  L.  Bartlett     1889 

of  Kansas.    Solicitor  General. 

John  P.  Victory 1895 

of  New  York.    Solicitor  General. 


UNITED  STATES  MARSHALS. 


APPOINTED. 

Richard  Dallum 1846 

John  G.  Jones 1851 

Charles  L.  Bumley 1853 

Charles  H.  Merritt 1854 

Charles  Blumner 1856 

from  New  Mexico.    Died,  Santa 
Fe,  1873. 

Charles  P.  Cleaver 1858 

from  New  Mexico.    Died,  Tome, 
New  Mexico,  1874. 

AbramCutler 1861 

from  Kansas. 


APPOINTED. 

John  Pratt 1866 

from  Kansas. 

John  Sherman,  Jr 1876 

from    Ohio.    Died,    Washin^on, 
D.  C. 

A.  L.  Morrison 1881 

from  Illinois. 

Bomulo  Martinez 1885 

from  New  Mexico. 

Trinidad  Romero 1889 

from  New  Mexico. 

Edward  L.  HaU 1893 

from  New  Mexico. 


Attobnets. 
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LIST  OF  ATTORNEYS 


Practicing^  in  the  Supreme  Court  of  New  Mexico  between  1846  and  tSga. 


Allen,  Samael  T. 
Aahorst,  Merrill 
Atkinson,  H.  M. 
AxteU,  S.  B. 
Bail,  tfohn  D. 
Bantz,  Gideon  D. 
Barbor,  Geo.  B. 
Barnes,  Sidney  M. 
Barr,  A.  J. 
Bartlett,  Edward  L. 
Bell,  Chas.  G. 
Bell,  John  J. 
Bell,  Joseph 
Berger,  Wm.  M. 
Bonham,  Joseph  F. 
Bowman,  W.  C. 
Breeden,  Marshall  A. 
Breeden,  William 
Bristol,  Warren 
Bryan,  D.  J. 
Boms,  Harrison. 
Catron,  Thomas  B. 
Caypless,  Edgar 
Chaves,  J.  Francisco 
Childers,  W.  B. 
Clancy,  Frank  W. 
Clarke,  Fred  W. 
Collier,  N.  C. 
Conway,  Thomas  F. 
Crane,  William  F. 
Davis,  Wm.  W.  H. 
Donglass,  Thomas  G. 
Downs,  Francis 
DuDne,  Edmund  F. 
Fall,  A.  B. 
EUiott,  A.  B. 
Fergusson,  H.  V. 
Field,  Neill  B. 
Fielder,  Idns  L. 
Flflke,  Eugene  A. 
Fort,  L.  C. 
Fountain,  A.  J. 
Foa^  George  W. 


Frazer,  John  B. 
Gary,  Joseph  E. 
Gildersleeve,  Chas.  H. 
Green,  T.  A. 
Gwin,  John  M. 
Gk>odwin,  Jesse  C. 
Graves,  Wm.  C. 
Harllee,  A.  H. 
Hazledine,  Wm.  C. 
Hewitt,  W.  Y. 
Houghton,  Joab 
Hoyt,  Abram  G. 
Hubbell,  Sydney  A. 
Jaclcson,  C.  L. 
Johnson,  Henry  C. 
Knaebel,  G.  W. ' 
Knaebel,  John  H. 
Koogler,  John  H. 
Laughlin,  N.  B. 
Lee,  Wm.  D. 
Lemon,  George 
Leonard,  Lra  E. 
Masterson,  Murat 
McComas,  Chas.  C. 
MeComas,  H.  L. 
McFie,  John  R. 
Mills,  Melvin  W. 
Newcomb,  S.  B. 
O*  Bryan,  J.  D. 
I>ickett.  H.  L. 
Pierce,  W.  L. 
Pilliams,  Palmer  J. 
Posey,  G.  Gordon 
Preston,  George  C. 
Price,  Edward  V. 
Prichard,  George  W. 
Prince,  L.  Bradford 
Purdy,  James  H. 
Quinn,  James  H. 
Bead,  Benj.  M. 
Reynolds,  James  R. 
Riley,  Chilion 
Risque,  John  B. 


Bitch,  Wm.  G. 
Rodey,  Bernard. 
Russell,  D.  C. 
Rynerson,  Wm.  L. 
Salazar,  Miguel 
Sena,  Jose  D. 
Shaw,  James  M. 
Shield,  David  P. 
Skinner,  Wm.  C. 
Sloan,  Andrew 
Sloan,  Wm.  B. 
Smith,  Hugh  N. 
Smith,  Thomas 
Sniffen,  John  S. 
Steams,  DeWitt  C. 
Springer,  Frank 
Stevens,  Benjamin 
Stone,  W.  S. 
Sulzbacher,  Louis 
Terrill,  Wm.  C.  * 
Thompson,  P.  A. 
Thornton,  Wm.  T. 
Tiffany,  I.  S. 
Tompkins,  Richard  H. 
Trimble,  L.  S. 
Tuley,  Murray  F. 
Van  der  Veer,  P.  L. 
Veeder,  John  D.  W. 
Victory,  John  P. 
Vincent,  Wm.  A. 
Waitman,  Hanson 
Waldo,  Henry  L. 
Warner,  Milton  J. 
Warren,  Henry  L. 
Watson,  W. 
West,  Ellas  B. 
Wheaton,  Theodore 
Whiteman,  Wm.  H. 
Woodward,  Jesse  B. 
Yeaman,  Caldwell 
Young,  J.  Morris 
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TERRITORY  OF  NEW  MEXICO  ex  rel.  CHAS.  W. 
LEWIS,  Appellee,  v.  BOARD  OF  COUNTY 
COMMISSIONERS,  BERNALILLO  COUNTY, 
Etc.,  Appellants. 

Elections — Mandamus  to  Compel  Cotjnty  Commissioners  to  Canvass 
Seturns —Evidence — Waiver. — In  a  proceeding  by  mandamus  to 
eompel  the  board  of  county  commissioners  of  a  county  to  canvass  the 
election  returns  of  a  certain  precinct,  where  the  respondents  ask  the 
court  to  inspect  the  evidence  offered  with  their  answer,  and  bring  into 
court  all  the  returns,  certificates,  poll  books  and  ballot  box,  and 
invoke  its  judgment  as  to  the  legal  sufficiency  to  justify  the  action  of 
the  board,  such  action  on  their  part  is  a  submission  to  the  court,  and 
they  will  not  belieard  to  insist  on  the  right  to  a  jury  to. try  the  issues 
of  fact,  even  if  a  jury  could  be  impaneled — a  point  not  before  the 
court,  and  on  whicti  it  does  not  pass.  Nor  will  they  be  heard,  in 
view  of  these  facts,  to  object  that  there  is  no  evidence,  upon  the 
issue  of  facts  raised  by  their  answer,  to  support  the  judgment  of  the 
court  below  in  awarding  a  peremptory  writ. 

Id.— Peremptory  Writ  op  Mandamus  Will  Lie  to  Compel  Perform- 
ance OF  Ministerial  Act,  When. — In  such  case,  where  it  appears  the 
board  of  canvassers  have  failed  to  count  votes  which  ought  to  be 
counted,  and  where,  if  such  votes  are  counted,  the  relator  will  be 
elected,  the  court  may,  by  peremptory  writ  of  mandamus,  direct  the 
board  of  canvassers  to  count  such  votes,  and  to  issue  to  relator  a  cer- 
tificate of  election, 
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Id. — Ballot  Boxes,  Power  op  Board  of  Canvassers  to  Open. — Where, 
in  such  case,  a  ballot  box  containing  the  election  retams  has  been 
forwarded  by  the  proper  legal  anthority  and  placed  in  the  proper  legal 
custody,  the  retams  in  the  box  are,  in  legal  contemplation,  before  the 
board  of  canvassers,  constituted  as  such  by  law,  and  they  have  the 
power  and  authority  to  open  the  box,  and  take  therefrom  the  returns 
for  examination,  as  an  incident  to  the  power  to  canvass  the  returns, 
under  section  1188,  Compiled  Laws  of  New  Mexico. 

Appeal,  from  a  judgment  in  favor  of  relator, 
awarding  a  peremptory  writ  of  mandamus  ordering  that 
the  returns  be  canvassed  by  defendant  on  the  certifi- 
cate delivered,  from  the  Second  Judicial  District  Court, 
Bernalillo  county.     Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Neill  B.  Field  for  appellant. 

It  is  made  the  duty  of  the  judges  and  clerks  of  elec- 
tion in  each  precinct  to  make  out,  sign  and  return  to 
the  clerk  of  the  board  of  county  commissioners  a  cer- 
tificate showing  the  total  number  of  votes  cast  for  each 
office,  and  the  number  of  votes  received  by  each  candi- 
date; these  alone  constitute  the  returns,  which  as  a 
board  of  canvassers  it  is  made  the  duty  of  the  county 
commissioners  to  canvass,  and  from  which  they  declare 
the  result.  Comp.  Laws,  N.  M.  1884,  sections  1137, 
1138, 1142. 

It  is  also  made  the  duty  of  the  judges  of  election 
to  send  a  copy  of  the  certificate  so  made  by  them  to  the 
justice  of  the  peace  for  their  precinct,  and  to  give  cer- 
tified copies,  not  exceeding  four,  to  the  parties  inter- 
ested.    Id.,  section  1196. 

It  is  also  provided  that  the  copies  shall  be  as  valid 
as  the  originals  for  all  purposes.     Id.,  section  1197. 

A  heavy  penalty  is  denounced  against  giving  fraud- 
ulent certificates,  or  maliciously  throwing  out  returns. 
Id.,  section  1190. 


Feb.  1888]  Terbitoby  v.  County  Comm^bs.  3 

A  court  can  not,  by  writ  of  mandamus,  usurp  the 
functions  of  a  board  of  canvassers ;  it  was  therefore 
error  for  the  court  to  order  the  respondents  to  reject 
the  returns  from  precincts  1,  8  and  12.  High's 
Ex.  Legal  Rem.,  section  56;  Arbeny  v.  Beavers, 
6  Tex.  457;  People  v.  Stevens,  5  Hill,  616;  McCrary 
on  Elec,  sections  81,  82;  People  v.  Head,  25  111.  328. 
See,  also.  State  v.  Steers,  Brightly's  Lead.  Cas.  on 
Elec.  305,  306. 

It  was  also  error  for  the  court  to  proceed  to  dispose 
of  the  issues  of  fact  raised  by  the  answer  without  evi- 
dence and  without  the  intervention  of  a  jury.  Comp. 
Laws,  N.  M.  1884,  sections  1998,  1999,  2000. 

For  definition  of  modern  writ  of  mandamus  see 
High's  Ex.  Legal  Bern.,  section  1. 

^'It  is  regarded  in  the  nature  of  an  action  by  the 
person  in  whose  favor  the  writ  is  granted,  for  the 
enforcement  of  a  right  in  cases  where  the  law  aflfords 
him  no  other  adequate  means  of  redress,  and  a  judg- 
ment in  a  mandamus  proceeding,  as  in  the  case  of  an 
ordinary  action  at  law,  is  subject  to  review  by  a  writ  of 
error  or  appeal  upon  like  conditions  as  other  cases.'' 
Id.,  section  4;  Martin  v.  Greenhow,  102  U.  S.  672. 

The  courts  will,  in  administering  relief  by  manda- 
mus, under  such  statutes  as  ours,  be  governed  by  the 
same  conditions  and  limitations  which  prevail  at  com- 
mon law.  Kimball  v.  Union  Water  Co.,  44  Cal.  173; 
High's  Ex.  Legal  Rem.  30. 

The  statute  of  9  Anne  authorizes  the  plaintiff  to  plead 
to,  or  traverse,  the  return  to  the  writ,  and  the  issues 
thus  foun4  were  ordinarily  tried  by  a  jury.  The  right 
to  trial  by  jury  in  this  territory,  in  an  ordinary  com- 
mon law  action,  is  secured  both  by  the  constitution  of 
the  United  States  and  the  bill  of  rights  in  this  territory, 
and  should  have  been  awarded  to  the  respondents 
here. 
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W.  B.  Childers  for  appellee. 

The  former  practice  was  to  demur  to  the  return,  or 
move  to  quash.  Under  our  statute  the  court  passes  on 
the  sufficiency  of  the  return  as  a  matter  of  law.  Comp. 
Laws,  sections  1993,  1999,  2000;  High  on  Ex.  Legal 
Rem.  [2  Ed.],  sections  474-488-492-497. 

The  answer  in  this  case  is  in  itself  no  more  than  a 
demurrer,  and  raises  no  question  of  fact,  and  left  noth- 
ing for  the  court  to  do  but  to  pass  on  the  questions  of 
law.  High's  Ex.  Legal  Rem.  1,  section  492;  People  v. 
Solomon,  46  111.  334;  Beckel  v.  Union  Town,  9  Ohia 
St.  599;  State  V.  The  Justices,  48  Mo.  475;  Moses  v. 
Kearney,  31  Ark.  261. 

The  court,  no  issue  of  fact  being  raised  by  the 
alternative  writ  and  answer,  passed  upon  the  questions 
of  law,  and  properly  awarded  the  writ.  No  trial  by 
jury  was  necessary.  See  Wade  v.  Ashenfelter,  filed  at 
the  present  term  of  the  court. 

It  is  the  duty  of  the  court  in  mandamus  proceed- 
ings to  pass  upon  the  validity  of  returns,  and  command 
the  respondents  to  perform  the  exact  duty  required  of 
them  by  law,  and  to  issue  a  certificate  of  election  to  the 
person  having  the  highest  number  of  votes.  High  on 
Ex.  Legal  Rem.  [2  Ed.],  sections  56,  57,  and  cases 
cited;  State  v.  Garesche,  65  Mo.  480. 

The  court  has  the  power  to  direct  a  ministerial 
officer  to  not  only  proceed  to  do  his  duty,  but  it  may 
also  indicate  what  his  specific  duty  is.  Id.,  65  Mo. 
489. 

That  was  all  the  court  did  in  this  case.  To  have 
done  less  would  have  been  to  render  such  proceedings 
wholly  nugatory.  High  on  Ex.  Legal  Rem.,  sections 
56  a  and  60;  Kisler  v.  Cameron,  39  Ind.  488. 

As  to  the  contention  of  appellants  that  the  func- 
tions of  the  board  of  canvassers  as  to  the  returns  are 
judicial,  and  not  subject  to  control  by  mandamus,  see 
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Bull  V.  Southwick,  2  N.  M.  351,  where  this  court  held 
that  *'the  returns  showing  in  an  intelligible  manner  the 
number  of  votes,  it  becomes  the  ministerial  duty  of  the 
convassing  board  to  count  all  such,  and  declare  the 
result  from  such  returns  alone.'' 

Long,  C.  J. — The  relator,  Charles  W.  Lewis,  com- 
menced in  the  court  below  a  proceeding  by  mandamus 
against  the  above  named  board  of  county  commission- 
ers. Section  1994,  relating  to  mandamus,  provides  as 
follows:  **The  writ  shall  issue  on  thd  information  of 
the  party  beneficially  interested.''  Under  this  section 
an  information  was  filed  as  the  basis  of  the  proceeding. 
Later  an  amended  information  was  filed,  and  upon 
that  issued  the  amended  writ  of  mandamus.  As  this 
writ  and  the  answer  thereto  constitute  the  pleadings  in 
the  case,  and  are  necessary  to  a  proper  understanding 
thereof,  they  are  herein  set  out,  and  are  as  follows: 

* 'Alternative  Writ  Issued  on  Amended  Information. 

^'Territory  of  New  Mexico,  1 
County  of  Bernalillo.  j 

*'The  territory  of  New  Mexico  to  Marcos  C.  de 
Baca,  Mariano  S.  Otero  and  Cristobal  Armijo,  members 
of  the  board  of  county  commissioners  of  the  county  of 
Bernalillo,  in  said  territory,  and  to  said  board  of 
county  commissioners,  ex-oflBcio  the  board  of  canvass- 
ers of  said  county  of  Bernalillo,  greeting: 

"Whereas,  it  has  been  suggested  to  us  by  the  affi- 
davit and  information  of  Charles  W.  Lewis,  that  the 
said  Marcos  C.  de  Baca,  Mariano  S.  Otero  and  Cristo- 
bal Armijo  are  the  county  commissioners  of  Bernalillo 
county,  and  territory  of  New  Mexico,  and  as  such 
county  commissioners  are  ex  officio  the  board  of  can- 
vassers of  the  said  county  of  Bernalillo,  and  as  such 
are  charged  by  law  with  the  duty  of  canvassing  the 
returns  and  certificates  of  the  judges  and  clerks  of  the 
election  held  in  the  several  precincts  of  the  said  county 
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on  the  Tuesday  next  after  the  first  Monday  of  November 
A.  D.  1886,  for  the  election  of  the  several  county  officers, 
voted  for  on  said  day,  including  the  office  of  assessor  of 
the  said  county  of  Bernalillo, and  whereas, it  has  further 
been  made  to  appear  to  us  that  the  relator,  Charles  W. 
Lewis,  was  a  candidate  for  the  office  of  assessor  of  the 
said  county  of  Bernalillo  at  the  said  election,  and,  as 
shown  by  the  returns  and  certificates  of  the  judges 
and  clerks  of  the  election  held  in  the  several  precincts 
of  said  county  on  said  day,  received  the  greatest  num- 
ber of  votes  cast  for  said  office  on  said  day,  and  as 
shown  by  the  certificates  and  returns  of  the  said  judges 
and  clerks  of  election,  as  well  as  by  the  ballots  returned 
by  said  judges  and  clerks  of  election,  was  duly  elected 
to  said  office  at  said  election.  And  whereas,  it  appears 
from  the  poll  books,  certificates,  and  returns,  from  all 
the  precincts  in  said  county,  duly  signed  and  certified 
by  said  judges  and  clerks  of  said  election  for  said  sev- 
eral precincts  as  required  by  law,  except  the  returns 
and  certificates  of  the  judges  and  clerks  of  the  election 
for  precincts  numbered  one  (1),  two  (2),  eight  (8),  ten 
(10),  and  twelye  (12),  that  said  relator  received  thir- 
teen hundred  and  forty  (1,340)  votes  for  said  office  of 
assessor  of  said  county  of  Bernalillo,  which  number  of 
votes  for  said  office  was  the  greatest  number  of  votes 
shown  by  said  certificates,  returns,  and  poll  books  to 
have  been  cast  for  any  person  for  said  office  at  said 
election,  it  appearing  that  one  J.  M.  Montoya,  who 
received  the  next  greatest  number  of  votes  for  said 
office  upon  the  face  of  said  returns,  certificates,  and 
poll  books,  received  eleven  hundred  and  sixty-four 
(1,164)  votes  for  said  office,  and  no  more.  And 
whereas,  it  further  appears  by  the  information  of  the 
said  relator,  that  the  certified  copies  of  the  returns  and 
certificates  of  the  judges  and  clerks  of  said  election  for 
said  precincts  numbered  one  (1),  two  (2),  eight  (8), 
and  twelve  (12),  that  no  vdtes  were  cast  for  any  person 
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for  said  ofSce  of  assessor  at  said  election.  And 
whereas,  it  further  appeal's  that  the  poll  books  used  in 
said  last  mentioned  precincts,  on  said  day  at  said  elec- 
tion, do  not  show  that  any  votes  were  cast  or  polled 
for  any  person  for  said  office  at  said  election.  And 
whereas,  it  further  appears  from  the  said  information  of 
the  said  relator,  that  the  said  relator  did  actually  receive 
at  said  election  for  said  office,  on  said  day,  in  said  pre- 
cinct number  one  (1),  twelve  (12)  votes;  and  in  said 
precinct  number  two  (2),  ten  (10)  votes;  and  in  said 
precinct  number  eight  (8),  seventy-one  (71)  votes; 
and  in  said  precinct  number  twelve  (12),  one  hundred 
and  twenty-eight  (128)  votes;  making  the  total  num- 
ber of  votes  by  said  relator  at  said  election  for 
said  office,  except  the  votes  received  by  him  in 
said  precinct  number  ten,  fifteen  hundred  and 
sixty-one,  and  that  the  said  Montoya  received  at  said 
election,  at  all  the  precincts  of  said  county,  including 
the  votes  actually  cast  for  him  for  said  office  in  said 
precincts  numbers  one,  two,  eight  and  twelve,  and 
excluding  those  cast  for  him  in  said  precinct  number 
ten,  only  fifteen  hundred  and  fifty-one  votes,  and  no 
more  for  said  office.  And  whereas,  it  further  appears 
from  the  information  of  the  said  relator,  that  the  said 
relator,  received  in  said  precinct  number  ten,  at  said 
election  on  said  day,  for  said  office,  ninety-one  (91) 
votes,  and  the  said  Montoya  twenty-one  (21)  votes, 
and  no  more,  and  that  the  judges  and  clerks  of  said 
election  forsaid  precinct  number  ten,  so  certified  and  re- 
turned as  required  by  law,  which  certificates  and  return 
so  made  by  said  judges  and  clerks  of  the  election  for 
said  precinct  were  inclosed  in  the  ballot  box  used  by 
said  judges  and  clerks  at  said  election,  together  with 
the  poll  books  then  and  there  used,  and  the  ballots 
then  and  there  cast  at  said  election ;  and  that  said  bal- 
lot box,  together  with  its  said  contents,  was,  after  said 
election,  delivered  by  said  judges  and  clerks  of  election 
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to  the  clerk  of  the  said  board  of  county  commissioners, 
ex  officio  the  board  of  canvassers,  and,  together  with 
the  returns  and  certificates  and  ballot  boxes  from  the 
other  precincts  in  said  county,  and  hereinbefore 
referred  to,  are  under  the  control  and  in  the  custody  of 
the  said  board  of  county  commissioners,  ex  officio 
board  of  canvassers.  And  whereas,  it  appears  that  the 
said  relator,  including  the  votes  cast  for  him  in  said 
precinct  number  ten,  received  in  all  the  precincts  of  said 
county  for  said  office,  sixteen  hundred  and  fifty-two 
(1,652)  votes,  and  the  said  Montoya  received  for  said 
office  at  said  election,  fifteen  hundred  and  sev- 
enty-two (1,572)  votes,  and  no  more,  and  that  said 
relator  received  the  greatest  number  of  votes  cast  for 
any  person  for  said  office.  And  whereas,  it  further 
appears  from  said  information  that  the  said  board  of 
commissioners  met  in  session  as  a  board  of  canvassers 
for  said  county  on  the  6th,  7th,  and  8th  days  of 
November,  A.  D.  1886,  but  that  said  board  refused  to 
open  said  ballot  box  used  in  said  precinct  No.  10  at 
said  election,  and  take  therefrom  the  poll  books  and 
the  certificates  and  returns,  and  canvass  the  vote 
thereby  shown  to  have  been  cast  in  said  precinct  at 
said  election  for  said  office  of  assessor,  and  refused  to 
canvass  the  votes  as  shown  bv  the  certificates  and 
returns  of  the  judges  and  clerks  of  said  election  for  the 
other  precincts  of  said  office,  and  to  issue  a  certificate 
of  election  to  the  relator,  he  being  the  person  who, 
upon  the  face  of  the  returns  from  the  several  precincts 
of  said  county,  is  entitled  by  law  to  receive  a  certificate 
of  election  to  said  office  of  assessor.  And  whereas,  it 
appears  that  said  board  insist  upon  counting  votes  cast 
in  said  precincts  numbered  one  (1)  and  two  (2), 
although  the  returns  and  certificates  from  said  precincts 
do  not  show  that  any  votes  were  cast  in  said  precincts 
at  said  election  for  said  office.  And  whereas,  it 
appears  from  said  information  that  the  said  relator  is 
beneficially  interested  herein,  and  that  there  is  not  a 
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plain,  speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law: 

''Therefore,  we  command  you  that  immediately 
after  the  receipt  of  this  writ  you  do  convene  as  such 
board  of  county  commissioners  and  examine  all  the 
votes  shown  by  the  certificates  and  returns  of  the 
judges  and  clerks  of  the  election  held  on  said  day,  in 
the  several  precincts  of  said  county,  including  said 
precinct  No.  10,  and  for  that  purpose  you  do  open 
the  ballot  box  used  in  said  precinct  at  said  election, 
and  now  under  your  control,  and  take  therefrom 
the  poll  books  and  returns  and  certificates  of  the 
judges  and  clerks  of  said  election  of  said  precinct  No. 
10,  and  that  you  do  not  count  any  votes  for  the  said 
office  of  assessor,  as  having  been  cast  at  said  election 
in  the  said  precincts  numbers  one  (1),  two  (2),  eight 
(8)  and  twelve  (12),  but  that  you  do  take  the  votes  as 
shown  by  the  face  of  the  certificates  and  returns  of  the 
judges  and  clerks  of  the  election  held  on  said  day,  and 
issue  a  certificate  of  election  in  accordance  with  the 
result  as  thereby  shown,  to  the  said  relator,  Charles 
W.  Lewis,  of  his  election  to  said  office  of  assessor  of 
the  county  of  Bernalillo,  as  required  by  law,  or  that 
you  show  cause  forthwith  before  this  court,  at  the  court- 
house of  the  county  of  Socorro,  why  you  have  not 
done  so. 

''Witness  the  honorable  William  H.  Brinker, 
associate  justice  of  the  supreme  court  of  the  territory 
of  New  Mexico,  and  judge  of  the  Second  judicial  district 
court  thereof,  and  the  seal  of  said  district  court,  this 
16th  day  of  November,  A.  D.  1886. 

[seal]  "Lorion  Miller,  Clerk.'' 

"Answer  to  Amended  Writ. 

"Territory  of  New  Mexico,  1 
County  of  Bernalillo.  J 

"Before  Hon.  William  H.  Brinker,  associate  jus- 
tice of  the  supreme  court  of  the  territory  of  New  Mex- 
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ico,  and  judge  of  the  Second  judicial  district  court,  at 

chambers : 

**The  Territory  ex  rel.  Charles  W.  Lewis, 

V. 

**The  Board  of  County  Commissioners  of 
Bernalillo  County,  etc. 

''These  respondents,  now  and  at  all  times  hereafter 
saving  and  reserving  unto  themselves  all  and  all  man- 
ner of  benefit  and  exception  which  can  or  may  be  had 
or  taken  to  many  uncertainties  and  imperfections  in 
the  said  information  and  writ  contained,  for  answer 
and  return  thereto,  or  to  so  much,  and  such  parts 
thereof,  as  these  respondents  are  advised  it  is  or  are 
necessary  for  them  to  make  answer  and  return  unto, 
these  respondents  answering  and  returning,  say:  It  is 
true  that  among  the  duties  imposed  by  law  upon  these 
respondents  was  the  duty  of  canvassing  the  returns  of 
the  election  held  in  the  county  of  Bernalillo,  as  set 
forth  in  the  said  writ  of  mandamus ;  but  these  respond- 
ents say  that  the  returns  of  said  election,  within  the 
meaning  of  the  statute  in  such  case  made  and  pro- 
vided, consist  solely  of  the  poll  books  used  at  the  said 
election  in  the  several  precincts  of  the  said  county, 
together  with  the  certificates  of  the  judges  and  clerks 
of  the  said  election  made  and  entered  in  the  said  poll 
books  and  returned  by  the  said  judges  and  clerks  to 
the  clerk  of  the  probate  court,  and  ex  officio  recorder 
of  the  said  county  of  Bernalillo. 

''These  respondents,  further  answering  and  return- 
ing, say  that  the  several  judges  and  clerks  of  election 
in  the  said  several  precincts  of  the  said  county  of 
Bernalillo,  for  the  election  held  in  the  said  county  on 
the  Tuesday  after  the  first  Monday  in  November,  1886, 
except  the  said  judges  and  clerks  at,  in,  and  for  pre- 
cinct number  ten  of  the  said  county  of  Bernalillo,  did 
return  to  the  said  probate  clerk  and  ex  officio  recorder 
of  said  county,  one  of  the  poll  books  used  at  each  and 
every  of  said  precincts  in  the  said  county,  except  the 
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poll  book  used  at,  in,  and  for  the  said  precinct  num- 
ber ten,  and  these  respondents  further  say  that  they 
now  here  bring  into  court,  and  make  part  of  this  answer 
and  return,  true  copies  of  each  and  every  of  the  said 
certificates  so  returned  by  the  said  several  judges  and 
clerks  of  election.  These  respondents,  further  an- 
swering, say  that  it  will  appear  from  an  inspection 
of  the  said  certificates,  that  many  of  them  are  in- 
formal, but  it  sufficiently  appears  from  the  said  cer- 
tificates, and  from  the  poll  books  in  which  the  said 
certificates  are  contained,  that  in  the  several  pre- 
cincts of  said  county,  exclusive  of  the  said  precinct 
number  ten,  that  the  said  relator  received  no  more  than 
1,362  votes,  and  that  the  said  Jose  Manuel  Montoya 
received  1,459  votes ;  and  the  said  Jose  Manuel  Montoya, 
upon  the  face  of  the  returns,  and  upon  a  canvass  of  all 
the  legal  votes  cast  at  said  election  in  the  said  county 
of  Bernalillo,  received  the  greatest  number  of  votes 
cast  for  the  said  office  of  assessor,  and  was  elected 
thereto.  These  respondents  further  say  that  they  have 
never  seen  any  return,  if  any  was  ever  made,  from  the 
said  precinct  number  ten  of  the  said  county  of  Berna- 
lillo, and  that  they  have  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  the  same  judges 
and  clerks  of  the  said  election  held  at  and  in  the  said 
precinct  number  ten  returned  the  said  poll  books  used 
at  the  said  election  in  the  said  precinct  number  ten^ 
inside  of  the  ballot  box  usdd  at  the  said  precinct  num- 
ber ten  on  said  day ;  nor  have  these  respondents  any 
knowledge  or  information  sufficient  to  form  a  belief  as 
to  what  said  poll  books,  or  any  certificate  contained 
therein,  would  show  upon  an  inspection,  but  these  re- 
spondents aver  the  fact  to  be  that  the  said  ballot  box 
used  at  the  said  election  on  the  said  day,  at  and  in  the 
said  precinct  number  ten,  of  the  said  county  of  Berna- 
lillo, was  returned  to  the  said  clerk  of  the  probate  court 
and  ex  officio  recorder,  closed,  locked,  and  sealed,  as 
required  by  law,  and  has  ever  since  been  in  the  custody 
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and  possession  of  the  said  clerk,  and  has  remained  so 
closed,  locked,  and  sealed,  and  these  respondents  do 
not  know,  and  have  no  means  of  knowing,  what,  if 
anything,  is  contained  in  the  said  ballot  box.  These 
respondents  further  say  that  no  contest  has  been  insti- 
tuted by  any  person  who  was  a  candidate  for  any  office 
voted  for  at  said  election  in  the  said  county  of  Berna- 
lillo on  the  said  day ;  nor  has  the  said  clerk  been  called 
upon  by  any  person,  after  such  contest  had  begun,  to 
supply  the  tickets  so  returned  to  him  in  the  ballot 
boxes  used  at  said  election  in  the  said  several  precincts 
of  the  said  county,  or  any  of  them,  for  examination; 
nor  has  the  said  probate  clerk  given  to  the  opposing 
candidate  of  such  person  five,  or  .any  other  number  of 
days'  notice  of  any  such  application;  nor  have  the  par- 
ties to  any  such  contest  ever  assembled  before  your  re- 
spondents for  the  purpose  of  having  any  examination 
of  the  ballots  contained  in  the  said  ballot  boxes,  or  any 
of  them,  examined  in  pursuance  of  law,  and  therefore 
these  respondents  say  that  it  is  and  would  be  unlawful 
and  a  violation  of  the  statute  in  such  case  made  and  pro- 
vided for  these  respondents  to  open  the  ballot  boxes  re- 
turned by  the  said  judges  and  clerks  of  the  said  precinct 
No.  10  of  the  said  county  of  Bernalillo,  for  the  purpose 
of  taking  therefrom  the  poll  books,  if  any  be  contained 
therein;  and  these  respondents  aver  and  charge  the 
fact  to  be  that  if  they  are  compelled  by  this  honorable 
court  to  open  the  said  ballot  box  for  the  purpose  of 
taking  therefrom  the  said  poll  books,  that  then,  and  in 
that  case,  they  may  be  unable  to  count  the  votes  so 
cast  at  the  said  election  in  the  said  precinct  No.  10  be- 
cause of  the  informality  of  the  certificate  contained 
therein,  and  of  the  insufficiency  of  the  return:  and 
these  respondents  say  that  they  have  no  knowledge  or 
information  sufficient  to  form  a  belief  as  to  whether  or 
not  the  said  poll  books  used  at  said  election,  at,  in,  and 
for  said  precinct  No.  10  (if  they  were  so  returned  in- 
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side  the  ballot  box  as  alleged  in  the  information  and 
writ  herein)  contain  any  sufficient  return  as  to  the  num- 
ber of  votes  herein ;  and  they  therefore  deny  that  any 
such  sufficient  return  was  made  by  the  said  judges  and 
clerks  of  the  election  held  on  the  said  day,  at,  in,  and 
for  the  said  precinct  No.  10,  whether  inside  the  ballot 
box  or  otherwise;  and  they  therefore  deny  that  the  re- 
lator was  in  any  wise  injured  or  prejudiced  by  their 
failure  so  to  open  the  said  ballot  box.  These  respond- 
ents say  that  as  to  the  votes  cast  for  the  relator  and 
the  said  Jose  Manuel  Montoya  in  the  said  precinct  No. 
1,  of  the  said  county  of  Bernalillo,  it  sufficiently  appears 
from  the  said  poll  books  that  the  said  Jose  Manuel 
Montoya  received  187  votes,  and  the  said  Charles  W. 
Lewis  received  12  votes.  These  respondents  further  say 
that,  as  to  the  votes  cast  for  the  relator  and  the  said 
Jose  Manuel  Montoya  in  the  said  precinct  No.  10  of  the 
county  of  Bernalillo,  it  sufficiently  appears  from  the  said 
poll  books  that  the  said  Jose  Manuel  Montoya  received 
111  votes,  and  the  said  Charles  W.  Lewis  received  10 
votes.  These  respondents  say  that,  as  to  the  votes  cast 
for  the  relator  and  the  said  Jose  Manuel  Montoya 
in  the  said  precinct  No.  12  of  the  county  of  Bernalillo, 
it  sufficiently  appears  from  the  said  poll  books 
that  the  said  Jose  Maouel  Montoya  received  83 
votes,  and  the  said  Charles  W.  Lewis  received  128 
votes.  These  respondents  say  that,  as  to  the  votes  cast 
for  the  relator  and  the  said  Jose  Manuel  Montoya  in 
the  said  precinct  No.  8  of  the  said  county  of  Bernalillo, 
it  does  not  sufficiently  appear  for  whom  said  votes  were 
cast,  and  it  is  impossible  to  be  ascertained  from  the 
face  of  the  return ;  that  is  to  say,  the  face  of  the  return 
fails  to  show  how  many  votes  were  cast  in  the  said  pre- 
cinct for  the  said  relator  and  how  many  for  the  said 
Jose  Manuel  Montoya,  and  so  these  respondents  say 
that  the  vote  of  the  said  precinct  was  not  counted. 
These  respondents  now  here  make  profiEer  to  the  court 
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of  all  original  returns  furnished  to  them  by  the  probate 
clerk  and  ex  officio  recorder  of  the  said  county  of  Ber- 
nalillo, in  the  territory  of  New  Mexico,  on  the  occasion 
of  their  meeting  as  a  board  of  canvassers  for  the  pur- 
pose of  canvassing  the  election  returns,  and  also  bring 
into  court  here  the  ballot  box  returned  to  the  said  clerk 
of  the  probate  court  by  the  judges  and  clerks  of  the 
election  of  precinct  No.  10,  and  submit  themselves  to 
the  order  and  direction  of  this  honorable  court,  protest- 
ing that  they  have  fairly  and  honestly  discharged  the 
duty  imposed  on  them  by  law,  in  canvassing  the  returns 
of  the  said  election  and  declaring  the  result  thereof. 
And  these  respondents  ask  the  court  to  inspect  the  evi- 
dence so  offered  with  this  answer,  and  that  upon  such 
•inspection  the  said  alternative  writ  of  mandamus  may 
be  dismissed;  and,  having  fully  answered,  these  re- 
spondents pray  to  be  hence  dismissed  with  their  costs 
in  this  behalf  most  wrongfully  sustained. 

*'Neill  B.  Field, 
*' Attorney  for  Respondents. '^ 
The  amended  alternative  writ  which  issued  on  the 
amended  information  followed  it  in  substance,  and  what- 
ever issue  arose  was  upon  this  amended  writ  and  the 
answer  thereto.  The  case  was  tried  upon  the  amended 
alternative  writ,  the  answer,  and  such  documentary  and 
other  evidence  as  was  tendered  to  the  court  by  and  with 
the  answer.  The  record,  folio  103,  says:  *^ And  there- 
upon, on  motion  of  counsel  for  the  relator,  the  said 
cause  was  heard  upon  the  amended  alternative  writ  and 
the  respondents'  answer  thereto.''  Succeeding  such 
record  is  the  following:  ''Now  come  the  respondents 
by  their  counsel,  and  file  their  answer  to  the  amended 
alternative  writ  heretofore  issued  in  this  cause,  together 
with  all  the  original  returns  and  poll  books  in  the  pos- 
session of  the  clerk  of  the  said  respondents,  together 
with  the  ballot  box  of  precinct  number  10  of  the  said 
county  of  Bernalillo,  as  exhibited  to  their  said  answer.'' 
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In  the  answer  the  .respondents  say:  **  They  now,  here, 
make  proffer  to  the  court  of  all  original  returns  fur- 
nished to  them  by  the  probate  court  *  •  *  and  also 
bring  in  the  ballot  box  of  precinct  number  10,  and 
submit  themselves"  to  the  judgment  of  the  court.  The 
court  found  against  the  defendant,  and  that  the  returns 
on  their  face  established  that  a  majority  of  the  votes 
cast  in  the  county,  as  appeared  from  the  returns  before 
the  court,  were  cast  for  the  relator,  and  that  he  was 
therefore  legally  entitled  to  the  certificate  of  election, 
and  that  it  was  the  duty  of  the  defendant,  acting  as  a 
board  of  canvassers,  to  deliver  it  to  him.  The  court 
by  its  writ  ordered  that  the  returns  be  canvassed  by 
defendant  on  the  certificate  delivered.  The  following 
in  this  court  is  assigned  as  error. 

(1)  In  awarding  a  peremptory  mandamus  against 
the  respondent,  without  any  evidence  upon  the  issue 
of  facts  raised  by  the  answer. 

(2)  The  command  of  the  peremptory  writ  to 
count  all  the  votes  shown  by  the  returns,  certificates, 
and  poU  books  returned  by  the  judges  and  clerks  of 
said  election  for  all  the  several  precincts  of  the  said 
county,  including  the  returns,  certificates,  and  poll 
books  of  precinct  number  10  of  said  county,  and  ex- 
cepting the  returns,  certificates,  and  poll  books  of  said 
precincts  numbers  1,  8,  and  12,  and  that  ^'you  do 
declare  the  result  of  said  election  as  to  the  office  of 
assessor,  and  issue  a  certificate  of  election  to  the  relator, 
Charles  W.  Lewis.'' 

First,  as  to  the  objection  *'that  the  court  failed  to 
impanel  a  jury  to  try  the  issue  of  fact.''  It  maybe 
observed,  if  it  is  a  proper  conistruction  of  section  2000 
of  the  compiled  laws,  that  a  jury  is  to  be  impaneled  as  in 
ordinary  law  cases,  then  it  also  follows  that  all  subse- 
quent proceedings  are  to  be  taken  in  the  same  way. 
Section  2000:  *'No  other  pleading  or  allegation  is 
allowed  than  the  writ  and  answer.    They  shall  be  con- 
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strued  and  amended  in  the  same  manner  as  pleadings 
in  a  civil  action,  and  the  issues  thereby  joined  shaU  be 
tried  and  further  proceedings  had  in  the  same  manner 
as  in  a  civil  action/'  The  same  argument  which  requires 
that  a  jury  shall  be  impaneled  also  requires  that  the 
succeeding  steps  be  in  accordance  with  the  practice  in 
civil  cases  at  law,  and,  in  that  event,  section  2197 
would  apply.  '^Exceptions  to  the  decisions  of  the 
court  upon  any  matter  of  law  arising  during  the  pro- 
gress of  the  cause  must 'be  taken  at  the  time  of  the 
decision/'  We  have  not  found  in  the  record  that  any 
request  was  made  by  the  respondent  to  have  the  ques- 
tions involved  submitted  to  the  jury,  or  of  any  objec- 
tion made  at  the  time  to  their  consideration  by  the 
court.  A  court  should  have  opportunity,  in  cases  of 
law  at  least,  to  consider  the  very  question  presented  in 
the  supreme  court.  It  often  occurs  that  a  point  may 
be  passed  upon  inadvertently  when  if  the  attention  of 
the  trial  court  is  at  the  time  of  the  ruling  called  to  it 
the  decision  will  be  otherwise.  It  is  very  doubtful  if 
the  construction  which  appellant  contends  for  is  cor- 
rect as  to  the  right  to  a  jury  trial,  if  that  question  is 
before  us.  It  is  clear,  however,  that  in  passing  upon 
the  question  the  court  below  was  acting  upon  the 
appellant's  request.  ''And  these  respondents  ask  the 
court  to  inspect  the  evidence  so  offered  with  this 
answer,  and  that  upon  such  inspection  the  said  alter- 
native writ  of  mandamus  may  be  dismissed."  It  was 
an  express  submission  to  the  court.  The  respondents, 
as  they  show,  brought  into  the  court  all  the  returns, 
the  certificates,  poll  books,  ballot  box,  and  placed 
them  before  the  judge,  and  invoked  his  judgment  as  to 
the  legal  sufficiency  to  justify  the  action  of  the  board. 
They  say,  "Here  is  all  the  original  evidence  which  was 
before  us  and  upon  which  we  acted.  We  submit  our- 
selves to  the  order  and  direction  of  this  honorable 
court. '^    After  such  a  submission,  without  the  most 
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remote  suggestion  even  that  it  was  desirable  that  a  jury 
should  be  called,  we  think  it  should  be  held,  even  if  a 
jury  could  be  impaneled — a  point  not  here  decided — 
that  such  action  was  a  waiver  of  the  jury.  In  any 
event  it  is  difficult  to  perceive  what  duty  there  was  for 
a  jury  to  perform.  Appellant  is  not  in  a  position  to 
complain  that  there  was  no  submission  to  a  jury. 
There  is  nothing  in  the  record  to  indicate  that  the  con- 
clusion reached  by  the  court  below,  as  to  the  efiEect  of 
the  evidence  placed  before  it  by  respondent  is  incor- 
rect. Aside  from  what  purports  to  be  the  poll  books 
from  precinct  number  10,  there  is  none  of  the  orig- 
inal evidence  in  the  record,  and,  in  the  absence  of  a 
contrary  showing,  the  presumption  is  in  favor  of  the 
action  of  the  court  below. 

It  can  not  be  said,  in  view  of  the  record,  that  the 
court  did  award  a  peremptory  mandamus  without  any 
evidence  upon  the  issue  of  fact  raised  by  the  answer. 
The  respondent,  along  with  the  answer,  carried  into 
court  that  very  evidence  and  placed  it  before  the  court, 
not  as  a  mere  exhibit,  but  as  proof  on  the  matter  sub- 
mitted, and  said,  following  the  language  of  the  answer: 
*'And  these  respondents  ask  the  court  to  inspect  the 
evidence  so  offered  with  this  answer,''  and  ask  to  be 
dismissed.  When  asked  by  the  respondents  to  inspect 
the  evidence  thus  placed  before  the  court  and  to  judge 
of  its  legal  sufficiency,  was  the  court  to  turn  away  from 
the  request,  refuse  to  inspect  and  refuse  to  determine? 
The  court  received  the  proof  thus  placed  before  it,  and 
did  as  the  respondents  asked,  but  because  the  court 
reached  a  different  conclusion  as  to  its  effect  from  the 
conclusion  asked  by  respondents  they  can  not  now  com- 
plain of  the  action  of  the  court  in  following  the  request 
made,  so  it  is  apparent  this  objection  is  not  well  taken. 
In  the  court  below  the  peremptory  writ  commanded, 
among  other  things,  that  the  respondent  ''declare  the 
result  of  said  election  as  to  the  office  of  assessor  of  said 
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county  accordingly,  and  that  you  do  issue  a  certificate 
to  the  said  office  of  assessor  to  the  said  relator, 
Charles  W.  Lewis."  It  is  objected  by  appellant 
that  the  court  could  not  legally  direct  by  name,  through 
the  command  in  the  writ,  the  person  to  whom  the 
certificate  should  issue;  but,  as  we  understand  his  con- 
tention, that  the  court  could  at  furthest  only  direct  a 
canvass,  and  that  the  board  of  canvassers  should 
deliver  the  certificate  to  whomsoever  might  have  the 
majority  of  the  votes  shown  on  the  returns.  State  ex 
rel.  Metcalf  v.  Garesche,  65  Mo.  483,  is  directly  in 
point.  In  that  case  it  was  a  question  as  to  how  the 
returns  for  precinct  number  57  should  be  counted, 
whether  as  270  votes  for  R.  Graham  Frost,  or  as  290 
votes  for  him.  The  circuit  judge  who  tried  the  issue 
on  the  mandamus  found  from  the  evidence  that  the 
figures  on  the  poll  book  of  precinct  number  57,  repre- 
sented and  showed,  as  returned  to  the  judges,  that 
Frost  received  270  votes  in  that  precinct,  but  that  after- 
ward the  figure  7  was  changed  to  9,  making  it  after  the 
change  to  appear  that  290  votes  were  cast  for  Frost; 
and  so  the  peremptory  writ  commanded  that  the 
returns  should  be  counted,  not  as  they  appeared  on  the 
face  of  the  returns  at  the  time  of  the  hearing,  but  as 
they  stood  at  the  time  of  the  filing  of  the  poll  book,  and 
directed  not  only  that  the  returns  be  counted,  but  as 
well  how  they  should  be  counted.  The  supreme  court 
of  Missouri  approved  of  this  action  of  the  lower  court, 
using  the  following  language:  * 'Having  ascertained 
which  was  the  true  return,  and  that  the  canvassing 
officers  had  failed  or  refused  to  count  it,  thus  leaving 
their  legal  duty  unfulfilled,  the  peremptory  writ  com- 
manded its  performance.  It  will  thus  be  seen  that  the 
right  to  determine  the  specific  legal  duty  of  ministerial 
officers,  such  as  the  defendants  are,  necessarily  results 
from  the  very  nature  of  the  proceedings  by  mandamus. 
The  writ  of  mandamus  does  lie  to  compel  the  perform- 
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ance  of  a  particular  ministerial  act.  It  not  only  re- 
quires the  ministerial  oflBcer  to  do  his  duty,  but  also 
indicates  what  that  duty  is.  A  peremptory  writ  of 
mandamus  to  count  the  votes  certified  by  the  judges 
and  clerks,  without  ascertaining  which  was  the  vote  so 
certified,  would  be  a  mere  brutum  fulmen,  as  it  could 
never  be  determined  from  a  certificate  of  obedience 
whether  the  writ  had  in  fact  been  obeyed.'^  The  case 
cited  supports  the  action  of  the  court  below  as  to  the 
point  now  under  consideration.  **Not  only  will  man- 
damus lie  to  compel  action  by  a  board  of  canvassers, 
but  the  court  will  direct  what  returns  shall  be  can- 
vassed, and,  when  the  law  makes  it  their  duty  to  do 
so,  will  compel  the  issue  of  a  certificate  of  election  to 
the  person  apparently  entitled  thereto."  4  Wait,  Act. 
&  Def.  369;  Kisler  v.  Cameron,  39  Ind.  488;  People  v. 
Hilliard,  29  111.  419;  In  re  Strong,  20  Pick.  484;  High, 
Extr.  Rem.,  sees.  60,  61.  The  authorities  are  con- 
clusive as  to  the  right  of  the  court  to  give  the  particu- 
lar direction  named  in  this  writ.  The  law  is  quite  well 
settled  that  such  oflScers  act  only  ministerially,  and  not 
judicially,  and  the  power  of  the  court  to  compel  minis- 
terial oflBcers  to  act  is  without  doubt.  To  this  eflfect 
are  the  following  authorities:  **The  doctrine  that 
election  and  canvassing  boards  and  return  judges  are 
ministerial  officers,  possessing  no  discretionary  or  judi- 
cial power,  is  settled  in  nearly  or  quite  all  the  states." 
McCrary,  Election  Laws,  sec.  84,  where  the  following 
authorities  are  cited  in  support  of  that  principle: 
Dishorn  v.  Smith,  20  Iowa,  212 ;  State  v.  Cavers,  22 
Iowa,  343;  Attorney  General  v.  Barstow,  4  Wis.  749; 
People  V.  VanCleve,  1  Mich.  362;  Thompson  v.  Circuit 
Judge,  9  Ala.  338;  Mayo  v.  Freeland,  10  Mo.  629; 
State  V.  Harrison,  38  Mo.  540;  State  v.  Rodman,  43 
Mo.  266;  State  v.  Steers,  44  Mo.  228,  229;  Bacon  v. 
York  Co.,  26  Me.  491;  Taylor  v.  Taylor,  10  Minn.  107; 
O'Ferrallv.  Colby,  2  Minn.  180;  Marahall  v.  Kerns,  2 
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Swan  (Tenn.),  180.  In  Bull  v.  Southwick,  2N.  M.  321, 
upon  statutes  substantially  the  same  in  legal  effect  as 
those  now  in  force  on  this  subject,  the  supreme  court 
of  this  territory  held  to  the  same  rule.  Associate  Jus- 
tice Bristol,  whose  opinions  are  always  able,  in 
delivering  the  opinion  of  the  court  in  that  case  made 
some  observations  worthy  to  be  quoted  and  considered. 
In  commenting  on  the  history  of  the  case  then  before 
him  he  said:  *'As  such  board  of  canvassers  they 
assumed  judicial  power  to  pass  upon  the  illegality  of  ^ 
and  reject  votes,  without  any  other  ceremony  than 
because  partisan  bystanders  challenged  them  as  illegal. 
In  this  way  hundreds  of  votes  were  thrown  out,  and 
the  result  of  the  election  arbitrarily  changed.  This  is 
but  another  illustration  of  what  experience  has  long 
since  demonstrated,  which  is,  that  if  such  judicial 
power  should  be  conferred  upon  mere  canvassing 
boards,  to  be  exercised  at  the  close  of  a  hotly  con- 
tested election,  in  the  absence  of  real  parties  interested, 
and  almost  always  with  the  partisan  advisers  of  such 
boards  in  the  background,  their  sitting  would  be 
marked  by  the  exercise  of  arbitrary  power  that  would 
be  more  aggressive  and  odious  than  that  of  the  ancient 
court  of  star  chamber."  While  there  are  no  such 
flagrant  abuses  of  power  in  this  case  as  there  referred 
to  by  the  learned  justice  whose  opinion  has  been 
quoted,  yet  the  reasons  given  have  been  suflScient  to 
the  legislative  department  to  prevent  it  from  extending 
to  canvassing  boards  in  this  territory  a  power  beyond 
judicial  control  and  which  might  lead  to  unjust  results. 
It  is  proper  to  consider  an  additional  question.  It 
appears  that  the  poll  books  from  precinct  number  10 
wore  locked  up  in  the  ballot  box,  and  it  seems  to  have 
been  a  question  as  to  the  power  of  the  board  to  open 
the  box  and  take  therefrom  such  returns.  To  hold 
that  the  board  of  canvassers  are  precluded  from  unlock- 
ing the  ballot  box  to  procure  therefrom  the  returns 
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would  be  to  establish  a  rule  which  would  enable  the 
election  judges  to  absolutely  control  the  issuing  of  cer- 
tificates of  election.  It  would  often  occur,  as  in  this 
case,  that  by  thus  locking  up  in  the  box  the  returns  of 
a  single  precinct  the  voters  of  the  precinct  would  be 
disfranchised,  the  will  of  the  majority  defeated  and  the 
will  of  the  minority  substituted  in  its  place.  No  such 
ruling  should  be  made,  unless  compelled  by  the  statute 
law  in  express  words.  If,  in  section  1188,  the  words 
* 'examine  the  votes"  are  construed  to  mean  examine  the 
returns,  clear  authority  exists  for  opening  the  box.  It 
is,  however,  plain  that  no  such  authority  in  words  is 
needed.  The  power  to  open  the  ballot  box  and  take 
out  the  returns  and  again  lock  up  the  box,  without  dis- 
turbing the  votes,  all  done  in  a  public  manner,  is  inci- 
dent to  the  duty  to  canvass  the  returns.  The  ballot  box 
seems  to  have  been  sent  forward  by  the  proper  legal 
authority  and  to  have  been  placed  in  the  proper  legal 
custody.  The  returns,  being  in  the  box,  were,  in  legal 
contemplation,  before  the  board  of  canvassers,  and  they 
had  the  power  and  authority,  as  an  incident  to  the  legal 
duty  upon  them  to  canvass  the  returns,  to  open  the 
box  and  extract  therefrom  the  returns.  To  do  this 
required  no  interference  or  tampering  with  the  ballots 
inside  the  ballot  box.  A  board  which  the  law  would 
intrust  to  canvass  the  returns  and  certify  the  result 
could  also  be  intrusted,  especially  as  the  act  might  be 
an  open  one,  while  in  public  session,  to  unlock  the  box 
and  take  out  the  returns.  This  the  board  should  have 
done  in  the  first  instance,  without  awaiting  the  com- 
mand of  the  court. 

We  find  no  error  in  the  record.     The  judgment  of 
the  court  below  is  affirmed. 

Henderson  and  Reeves,  J.  J.,  concur. 
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[No.  345.    February  16,  1888.] 

CITY  NATIONAL  BANK,  Defendant  In  Error,  v. 
GEORGE  W.  HICKOX,  Plaintiff  In  Error. 

PROiassoRT  Note — Bona  Fidi  Purchaser  Without  Notice—Assump- 
siT— Fraud — Evidence— Instructions. — In  an  action  of  assumpsit 
npon  a  negotiable  promissory  note,  by  plaintiff,  as  indorsee  for  value 
before  maturity,  where  the  defendant  pleaded  non  assumpsit,  and 
set-off  in  the  form  of  the  common  counts,  to  the  first  of  which  plaintiff 
added  a  similiter  and  to  the  second  filed  a  replication,  and  the  evi- 
dence was  that  defendant  had  purchased  for  $2,300,  a  certain  lot  of 
ground  in  Santa  Fe,  where  he  resided  and  carried  on  the  business  of 
a  jeweler,  giving  in  part  payment  therefor  a  set  of  diamonds  at  $750,. 
which  had  cost  defendant  between  $400,  and  $500,  assuming  the  pay- 
ment of  a  balance  of  $950,  on  a  mortgage  of  $1,000  on  the  lot,  and 
giving  his  note  for  the  remainder  at  thirty  days  with  the  understanding 
that  the  grantor  would  hold  it  himself,  and  not  part  with  it ;  that  the 
purchase  was  made  upon  the  representations  of  the  grantor  that  he 
had  bought  the  property  cheap  for  $2. 000,  and  that  it  was  worth 
$2,300 ;  and  there  was  evidence  tending  to  show  that  the  lot  was  worth 
but  $1,000,  also  evidence  tending  to  show  that  it  was  worth  $2,:]00, 
and  the  deed  to  the  grantor  recited  a  consideration  of  $2,000,  but  th& 
party  from  whom  the  grantor  purchased  testified  that  he  had  sold  the 
property  to  the  grantor  for  $1,000,  and  the  defendant  testified  that  he 
had  not  paid  the  mortgage. -Held,  that  the  evidence  was  not  sufficient 
to  constitute  such  fraud  in  the  inception  of  the  note  as  to  put  upon 
plaintiff  the  burden  of  proving  that  plaintiff  had  paid  value  for  it,  and 
the  court  did  not,  therefore,  err  in  so  instructing  the  jury;  the 
doctrine  that,  if  there  is  a  particle  of  evidence  tending  to  support  the 
cause  of  action  or  defense,  it  must  be  left  to  the  jury,  never  having 
obtained  in  this  territory. 

Error,  from  a  judgment  in  favor  of  plaintiff,  to 
the  First  Judicial  District  Court,  Santa  Fe  County. 
Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  H.  Knaebel  for  plaintiff  in  error. 

The  statute  requires  an  affidavit  only  when  the 
mere  execution  of  a  paper  is  denied.  It  does  noi  require 
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a  negative  affidavit  when  the  legal  effect  of  the  paper 
is  denied.     Craig  v.  Missouri,  4  Pet.  410. 

This  was  a  suit  brought  by  the  state  of  Missouri, 
on  a  promissory  note,  and  the  only  plea  was  non  assump- 
sit. Chief  Justice  Mabshall,  in  delivering  the  opinion 
of  the  court,  said:  *  ^Neither  can  it  be  doubted  that  the 
plea  of  non  assumpsit  allowed  the  defendants  to  draw 
in  question  at  the  trial  the  validity  of  the  consideration 
on  which  the  note  was  given.  Everything  which  dis- 
aflSrms  the  contract,  everything  which  shows  it  to  be 
void,  may  be  given  in  evidence  on  the  general  issue  in 
an  action  of  assumpsit.  The  defendants,  therefore,  were 
at  liberty  to  question  the  validity  of  the  consideration 
which  was  the  foundation  of  the  contract,  and  the  con- 
stitutionality of  the  law  in  which  it  originated.^'  Mason 
V.  Eldred,  6  WaU.  234;  7  Cranch,  565;  2  HUl,  480; 
21  Wend.  317;  25  Wend.  373;  11  Id.  467;  7  Cow. 
278;  8  S.  M.  &  M.  332;  15  Johns.  230;  9  How.  230; 
Van  Epps  v.  Harrison,  5  Hill,  65,  66. 

No  statute  or  rule  of  court  has  ever  been  adopted 
in  this  territory  requiring  a  notice  in  aid  of  the  general 
issue  in  assumpsit,  or  as  a  condition  precedent  to  the 
introduction  of  the  proofs  which  the  common  law  per- 
mits to  be  introduced  under  that  plea.  Compiled 
Laws,  sec.  1907,  enacted  in  1878;  id.,  1920,  refers 
only  to  causes  of  action  existing  against  the  plaintiff. 
Against  the  bank  only  a  defense  existed.  The  court 
properly  received  the  evidence  of  W.  C.  Bishop  by 
means  of  which  he  procured  the  note.  The  case  in  this 
respect  is  even  stronger  than  that  of  f'erguson  v.  Oliver, 
8  Smede  &  Marshall,  332,  337,  and  cases  cited. 

It  is  doubtful  whether  the  law  of  commercial  paper 
has  been  extended  to  promissory  notes  by  the  legislation 
of  this  territory.     Compiled  Laws,  sections  1725,  1919. 

The  plaintiff  was  competent  as  a  witness  to  im- 
peach the  note.  Act,  1880  (sees.  2076,  2077,  2078, 
Comp.  Laws.) 
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Any  rule  which  formerly  existed  disqualifying  an 
interested  witness,  either  generally  or  specially,  was 
abrogated  by  this  statute.  It  was  an  absurd  rule  in  its 
origin  in  England  and  it  has  long  been  rejected  in  the 
the  English  courts  as  well  as  generally  in  the  courts  of 
the  several  states.  2  Daniels  Neg.  Inst.,  p.  227,  sec. 
1217. 

Bishop  was  guilty  of  gross  fraud  in  the  procure- 
ment of  the  instrument.  The  following  authorities 
treat  false  representation  of  value,  when  made  under 
such  circumstances,  as  fraudulent.  Veazie  v.  Williams, 
8  How.  134,  154;  Sanford  v.  Handy,  3  Wend.  260, 
269;  Van  Epps  V.  Harrison,  5  Hill,  63,  70;  Hepburn 
V.  Dunlop,  1  Wheat.  188. 

It  is  a  well  settled  rule  that,  when  even  concededly 
negotiable  paper  is  shown  to  be  infected  with  fraud  in 
its  origin  or  to  lack  consideration,  a  plaintiff,  claiming 
the  immunities  of  a  bona  fide  holder  without  notice  and 
for  value,  is  called  upon  to  show  aflBrmatively  the  cir- 
cumstances under  which  he  acquired  the  paper.  The 
burden  of  proof  shifts  in  such  cases.  First  National 
Bank  v.  Green,  43  N.  Y.  298,  301;  McClintock  v. 
Cummings,  2  McLean,  98;  Bailey  v.  Bidwell,  13  M.  & 
W.  73;  Munroe  v.  Cooper,  5  Pick.  412;  Smith  v. 
Sac  County,  11  Wall.  139;  Stewart  v.  Lansing,  104 
U.  S.  509. 

Eugene  A.  Fiske  for  defendant  in  error. 

The  facts  and  representations  relied  on  by  defend- 
ant below,  though  knowingly  and  falsely  made,  are  no 
defense,  such  representations  as  to  value  not  being 
actionable,  especially  in  this  case  where  the  land  sold 
was  easily  accessible  to  defendant  below,  and  he  could, 
had  he  desired,  have  readily  examined  the  land  for 
himself.  Wilder  v.  Decou,  18  Minn.  470;  Grriflin  v. 
Farrier,  32  id.  474;  Busterned  v.  Farrington  (Minn.), 
31  N.  W.  Rep.  36;  Reynolds  v.  Palmer,  21  Fed.  Rep. 
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433,  434,  435;  Kimball  v.  Bangs  (Mass.),  11  N.  E. 
Rop.  113,  114,  and  cases  cited;  Williams  v.  McFad- 
den  (Fla.),  1  Southern  Rep.  618,  622,  and  cases  cited 
in  note;  Hemmer  v.  Cooper,  8  Allen  (Mass.)  334; 
Medbury  v.  Watson,  6  Mete.  (Mass.)  259,  260;  Curtis 
V.  Hurd,  30  Fed.  Rep.  733;  authorities  in  2  Am. 
Dec.  80,  81,  and  note;  Holbrook  v.  Connor,  60  Me. 
578;  Banta  v.  Palmer,  47  111.  99;  Tuck  v.  Downing, 
76111.  71,  80;  Kennedy  v.  Richardson,  70  Ind.  532, 
534;  Saunders  v.  Hatterman,  37  Am.  Dec.  696; 
Slaughter  v.  Gerson,  13  Wall.  379;  Parker  v.  Moulton, 
114  Mass.  99,  100;  Blease  v.  Garlington,  2  Otto,  1,  9. 

The  testimony  nowhere  shows  or  tends  to  show 
that  the  land  sold  was  not  well  worth  the  price  paid  by 
Hickox,  nor  that  he  was  in*  any  manner  damaged  by 
the  transaction,  yet  false  representations  even  when 
amounting  to  fraud  are  not  actionable  unless  they  result 
in  injury  to  the  party  relying  upon  them,  and  such 
damages  must  be  shown  with  certainty.  ''Remote, 
contingent,  and  conjectural  losses  will  not  be  taken 
into  consideration.''  South.  Dam.  594;  2  Am.  Dec. 
note  p.  80;  Munroe  v.  Gardner,  5  Am.  Dec.  532; 
Williams  v.  Hicks,  19  Am.  Dec.  696;  Ming  v.  Wol- 
fork,  116  U.  S.  599,  602,  603. 

The  testimony  of  the  defendant  below  was  incom- 
petent, and  introduced  over  the  objection  of  the  plain- 
tiff below.  Disregarding  this  testimony,  there  is  no  tes- 
timony whatever  that  Bishop  made  any  representations 
whatever,  fraudulent  or  otherwise.  2  Daniel,  Neg.  Inst, , 
section  1217,  and  cases  cited  in  notes  1,  2,  4,  5;  Bank 
of  U.  S.  V.  Dunn,  6  Pet.  51;  Bank  of  Metropolis  v. 
Jones,  8  id.  12;  U.  S.  v.  Liffler,  11  id.  86;  Scott  v. 
Lloyd,  12  id.  145;  Henderson  v.  Anderson,  3  How.  73; 
Saltmarsh  v.  Tuttle,  13  id.  229;  Davis  v.  Brown,  94 
U.  S.  426,  427. 

The  defendant  below  will  not  be  allowed  to  retain 
the  property  and  protect  himself  against  the  payment 
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of  the  purchase  money.     Hyson  v.  Dunn,  41  Am.  Dec 
101 ;  Bartlett  v.  Palmer,  47  111.  99. 

The  defendant  below  by  failing  to  plead  specially 
under  oath  in  this  case  that  the  note  in  question  was 
not  genuine  and  not  duly  executed,  has,  under  our  laws, 
admitted  the  genuineness  and  due  execution  of  the  note, 
and  no  evidence  was,  therefore,  admissible  in  the  case 
tending  to  show  that  the  note  was  not  duly  executed 
because  of  fraud  at  its  inception  or  want  of  considera- 
tion or  other  defect  in  its  execution.  Sec.  1922,  Comp* 
Laws,  N.  M.  1884;  Smeltzer  v.  White,  2  Otto,  390,  392; 
Gray  v.  Fox,  1  Sax.  N.  J.  266. 

Not  only  do  the  statutes  of  this  territory  require 
a  special  plea  in  such  cases,  but  that  is  the  law  regard- 
less of  statutory  provisions.  Hyson  v.  Dunn,  41  Am. 
Dec.  101;  Huston  v.  Williams,  25  id.  86,  and  cases 
cited  in  note,  page  96;  Kerr  v.  Steman,  33  N.  W.  Rep. 
(Iowa)  655;  Darnell  v.  Roland,  30  Ind.  346;  Specht 
V.  Allen,  6  Pac.  Rep.  496,  497;  Ross  v.  Braden,  26  Am. 
Dec.  445 ;  Williams  v.  McFadden,  1  Southern  Rep.  619 ; 
Abraham  v.  Gray,  14  Ark.  301,  304;  Moss  v.  Riddle,  5 
Cranch,  351;  3  Meyers'  Fed.  Dec,  pp.  941,  957,  944; 
Bank  of  British  N.  A.  V.  Ellis,  6  Saw.  C.  C.  98,  99; 
Estep  V.  Armstrong,  11  Pac.  Rep.  132,  719;  Williams 
V.  Hicks,  19  Am.  Dec.  695;  Davis  v.  Hooper,  24  Am. 
Dec.  752,  758,  and  note  p.  753. 

And  want  of  consideration  as  between  indorsee 
and  maker  can  not  be  pleaded,  there  being  no  privity. 
Etheridge  V.  Gallaghen,  55  Miss.  464;  1  Daniel,  Neg. 
Inst.,  section  174;  3  Meyers'  Fed.  Dec.  pp.  941,  943;  6 
Sawyer  C.  C.  98,  99. 

At  most,  the  case  presented  by  the  record,  as  inter- 
preted by  plaintiflE  in  error,  is  inadequacy,  not  failure 
of  consideration,  and  that  is  in  itself  no  consideration. 
Staab  V.  Garcia,  1  Pac.  Rep.  (N.  M.)  858. 

* 'Actual  possession  of  a  negotiable  instrument  pay- 
able to  bearer,  or  indorsed  in  blank,  is  plenary  evidence 
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of  title  in  the  holder,  ♦  •  •  but  if  to  an  action 
on  the  same  the  defendant  pleads  that  it  was  illegal  in 
its  inception,  and  that  the  plaintiff  took  it  without 
value,  the  illegality  being  proved,  the  onus  is  cast  upon 
the  plaintiff  to  prove  that  he  gave  value. '^  Collins  v. 
Gilbert,  4  Otto,  753,  760,  761. 

The  uniform  and  well  settled  measure  of  damages 
in  cases  of  deceit,  such  as  this  is  claimed  to  be,  is  *'the 
difference  between  the  actual  cash  value"  of  the  land 
''and  its  value  if  the  alleged  facts  regarding  it  had  been 
true.''  It  would  certainly  puzzle  the  learned  counsel 
for  the  plaintiff  in  error,  and  much  more  a  jury,  to  deter- 
mine what  the  difference  was  between  the  actual  cash 
value  of  the  land  for  which  the  note  in  question  was 
part  payment,  and  the  value  of  the  same  land  if  it  were 
true  Bishop  had  paid  $2,000  for  it,  instead  of  $1,000. 
Williams  V.  McFadden,  1  Southern  Rep.  (Fla.)  621, 
and  cases  cited;  Morse  v.  Hutching,  102  Mass.  440,  and 
cases  cited. 

There  is  a  distinction  made  by  the  authorities 
between  evidence  offered  under  the  general  issue  in 
assumpsit  to  show  fraud  and  deceit,  and  evidence  so 
offered  under  that  issue  to  show  failure  of  considera- 
tion for  other  causes  than  fraud.  Moss  v.  Biddle,  5 
Cranchy  351,  and  cases  cited,  ante. 

Brinker,  J. — This  was  an  action  of  assumpsit  upon 
a  negotiable  promissory  note,  due  thirty  days  after  date, 
by  the  plaintiff,  as  indorsee  for  value  before  maturity, 
against  the  defendant  as  maker.  The  declaration  al- 
leged these  facts,  together  with  demand  of  payment, 
and  a  refusal  by  defendant.  The  defendant  filed  two 
pleas;  the  first  was  non  assumpsit,  the  second  set-off  in 
the  form  of  the  common  counts.  To  the  first  plea 
plaintiff  added  a  similiter,  and  to  the  second  filed  a  gen- 
eral replication.  Upon  these  issues  the  cause  was 
tried. 
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Upon  the  trial  the  plaintiflf  introduced  in  evidence 
the  note  sued  on  with  its  indorsements  and  the  record 
of  its  protest,  and  also  proved  defendant's  signature, 
and  rested.  Defendant  then  testified,  over  the  objec- 
tion of  plaintiff,  as  follows :  That  he  resided  in  Santa 
Fe,  and  carried  on  the  business  of  jeweler  on  the  plaza; 
he  was  acquainted  with  W.  C.  Bishop,  and  had  been 
for  two  years ;  that  during  Bishop's  residence  in  Santa 
Fe  he  made  defendant's  store  his  headquarters.  On 
the  evening  of  the  eighth  of  June,  Bishop  went  into 
defendant's  store,  and,  in  the  presence  of  a  workman 
and  the  partner  of  defendant,  he  told  defendant  that 
he  had  purchased  a  piece  of  property  from  Dr.  Long- 
will,  for  which  he  had  paid  $2,000,  and  exhibited  to 
defendant  a  deed,  and  told  defendant  that  he  was  liable 
to  be  called  away  that  night,  or  in  a  day  or  two, 
but  very  probably  that  night,  and  he  wished  to  sell  the 
property  he  had  purchased  very  cheap ;  that  he  would 
sell  it  to  defendant  for  $300  over  his  bargain.  Defend- 
ant replied  that  he  did  not  know  anything  about  the 
property;  that  he  had  never  seen  it,  and  did  not  like  to 
invest  in  anything  he  knew  nothing  about.  Bishop 
assured  him  that  the  property  was  worth  the  value; 
that  the  title  was  good;  and  he  would  only  transfer  it 
to  the  defendant  on  the  condition  that  it  was  taken  at 
once;  that  the  deed  must  be  made  that  night,  or  there 
would  be  no  trade.  Defendant  attempted  to  argue  the 
matter  with  Bishop,  and  finally  turned  away  with  the 
statement  that  he  did  not  want  to  buy  anything  that 
he  did  not  know  anything  about.  This  was  about  8 
o'clock,  or  after,  in  the  evening.  Bishop  said  it  was  a 
good  bargain,  and  that  he  would  sell  it  at  that  price  for 
the  reason  that  he  had  to  go  away.  *^He  then  stated 
that  as  an  object  to  influence  me  to  make  a  trade  he 
would  take  in  trade  a  set  of  diamonds  that  he  had 
admired  so  much,  for  $750.  They  were  marked  $775." 
Defendant  then  told  Bishop  that  he  didn't  have  the 
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money  to  pay  for  the  balance.  Bishop  answered  that 
it  did  not  take  so  much  money,  as  he  had  given  a  mort- 
gage on  it  for  $1,000,  on  which  he  had  paid  $50,  leav- 
ing a  balance  of  $950  due  on  a  reasonable  length  of 
time,  making  payments  easy.  Defendant  said  that 
there  was  yet  $600  difference,  and  he  had  no  money  to 
pay  for  it,  and  he  did  not  want  to  buy  property  with- 
out seeing  it.  Bishop  said  he  would  take  defendant's 
note  on  thirty  days.  Defendant  said  he  objected  to 
giving  his  note,  on  general  principles,  for  the  reason 
that  he  did  not  want  his  paper  offered  for  sale  on  the 
street.  Bishop,  as  a  further  inducement,  promised  that 
if  defendant  gave  his  note,  he  (Bishop)  would  keep  it 
himself,  and  positively  agreed  not  to  part  with  it.  On 
this  condition  defendant  told  him  he  would  make  the 
trade.  Defendant  says :  ^ 'I  made  another  objection, 
and  I  told  him  I  would  not  buy  the  property  until  I  had 
seen  it,  and  asked  him  to  wait  until  next  morning  to 
see  it,  and  he  answered,  'No,  Mr.  Hickox;  this  must  be 
a  trade  now.  I  will  not  give  you  time  until  morning;' 
consequently  it  was  a  matter  to  decide  at  once.  Mr. 
Bishop  asked  me  to  wait  for  twenty  minutes  (it  was 
then  8 :  30) ,  and  he  would  bring  the  deed.  He  went  out 
and  remained  three-quarters  of  an  hour — until  9:30. 
He  brought  the  deed,  and  we  made  the  exchange.  I 
gave  him  the  note  and  delivered  him  the  diamonds.  I 
would  not  have  sold  the  diamonds  for $750.''  Defend- 
ant further  stated  that  he  had  no  knowledge  concern- 
ing the  property,  except  that  derived  from  Bishop; 
that  Bishop  remained  in  town  several  days  after  the 
trade ;  that  defendant  published  a  notice  in  the  paper 
two  days  after  the  trade,  and  continued  it  for  thirty 
days,  concerning  the  note,  but  does  not  state  what  that 
notice  was.  On  cross-examination  defendant  stated 
that  the  diamonds  cost  him  between  $400  and  $500  in 
New  York.  He  also  stated  that  he  had  not  paid  the 
mortgage  to  Dr.  Longwill. 


30  City  Nat.  Bank  v.  Hickox.         [5  N.  M. 

There  was  evidence  tending  to  show  that  the  prop- 
erty was  worth  but  $1,000;  there  was  also  evidence 
tending  to  show  that  it  was  worth  $2,300.  Dr.  Long- 
will  testified  that  he  sold  it  to  Bishop  for  $1,000.  The 
deed,  offered  in  evidence,  from  Longwill  to  Bishop, 
recited  the  consideration  as  $2,000.  It  was  admitted 
on  the  trial  that  the  conveyance  from  Bishop  to  the 
defendant  recited  a  consideration  of  $2,300,  and  that 
such  conveyance  was  made,  by  its  terms,  subject  to  a 
mortgage  of  $1,000,  held  by  Longwill.  This  admission 
was  made  subject  to  the  objection  that  the  facts 
embraced  were  incompetent  and  immaterial  on  the 
trial.  At  the  close  of  the  testimony  plaintiff  asked  the 
court  to  instruct  the  jury  to  find  for  the  plaintiff.  The 
defendant  asked  that  the  cause  be  submitted  to  the  jury 
upon  the  evidence.  The  court  instructed  the  jury  that 
the  evidence  offered  for  the  defendant  was  not  sufficient 
to  require  the  plaintiff  to  show  that  value  was  paid 
for  the  note  by  the  plaintiff,  and  that  they  should 
return  a  verdict  for  the  amount  of  the  note,  with 
interest  at  six  per  cent  per  annum  from  maturity,  and 
with  fees  of  protest.  To  this  instruction  defendant 
excepted.  There  was  a  verdict  and  judgment  in  accord- 
ance with  the  instruction ;  a  motion  for  new  trial  made 
and  overruled,  and  the  defendant  brings  the  case  here 
by  a  writ  of  error. 

The  propriety  of  this  instruction  is  the  only  matter 
presented  for  review.  Defendant  contends  that  the 
evidence  shows  that  the  note  was  obtained  by  fraud 
and  imposition,  and  therefore  the  burden  was  on  the 
plaintiff  to  show  that  it  paid  value  for  the  note  before 
maturity.  In  the  case  of  Collins  v.  Gilbert,  94  U.  S. 
753,  it  is  said:  ** Transferees  of  a  negotiable  instru- 
ment, such  as  a  bill  of  exchange,  or  promissory  note 
payable  subsequent  to  its  date,  hold  the  instrument 
clothed  with  the  presumption  that  it  was  negotiated  for 
value,  in  the  usual  course  of  business,  at  the  time  of 
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its  execution,  and  without  notice  of  any  equities 
between  the  prior  parties  to  the  instrument.  Posses- 
sion of  such  an  instrument  payable  to  bearer  or  indorsed 
in  blank,  is  prima  facie  evidence  that  the  holder  is  the 
proper  owner  and  lawful  possessor  of  the  same;  and 
nothing  short  of  fraud,  not  even  gross  negligence,  is, 
unattended  with  mala  fides,  sufficient  to  overcome  the 
effect  of  that  evidence,  or  to  invalidate  the  title  of  the 
holder  supported  by  the  presumption.  Apply  that  rule 
in  a  suit  in  the  name  of  the  transferee  against  the 
maker,  and  it  is  clear  he  has  nothing  to  do  in  the  open- 
ing of  his  case  except  to  prove  the  signatures  to  the 
instrument,  and  introduce  the  same  in  evidence,  as  the 
instrument  goes  to  the  jury  clothed  with  the  presump- 
tion that  the  plaiutiflE  became  the  holder  of  the  same 
for  value,  at  its  date,  in  the  usual  course  of  business, 
without  notice  of  anything  to  impeach  his  title.  Clothed 
as  the  instrument  is  with  those  presumptions,  the  plain- 
tiff is  not  bound  to  introduce  any  evidence  to  show  that 
he  gave  value  for  the  same,  until  the  other  party  has 
clearly  proved  that  the  consideration  of  the  instrument 
was  illegal,  or  that  it  was  fraudulent  in  its  inception, 
or  that  it  had  been  lost  or  stolen  before  it  came  to  the 
possession  of  the  holder.''  A  large  number  of  authori- 
ties are  cited  in  support  of  this  position.  While  it  is 
true  that  the  evidence  of  defendant  tends  to  show  that 
Bishop  uttered  a  falsehood  as  to  what  the  property  cost 
him,  the  evidence  wholly  fails  to  show  that  defendant 
relied  upon  this  statement  solely,  and  was  induced 
thereby  to  purchase  the  property.  He  says  the  induce- 
ment was  that  Bishop  would  take  as  part  payment  dia- 
monds at  the  price  of  $750,  which  cost  between  $400 
and  $500,  and  also  retain  the  note  himself.  In  the  case 
of  Collins  V.  Gilbert,  supra,  the  defendant  had  given  to 
Collins  &  Company,  the  transferrers,  an  acceptance  which 
they  agreed  to  hold  as  security,  but  which  they,  in  vio- 
lation of  their  agreement,  transferred  to  the  plaintiff. 
The  defendant,  under  a  plea  of  the  general  issue,  sought 
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to  show  this  agreement,  which  was  denied  him,  and  on 
appeal  the  judgment  was  affirmed.  So  far  as  the  agree- 
ment on  the  part  of  Bishop  to  hold  the  note  is  concerned, 
the  ruling  in  the  case  cited  is  conclusive  that  it  did  not 
constitute  fraud  in  the  inception  of  this  note.  The 
only  other  inducement  upon  which  defendant  relied  in 
the  transaction  was  that  by  the  sale  of  the  diamonds  he 
was  enabled  to  make  a  profit  of  several  hundred  dollars. 
This  certainly  was  not  fraud  to  his  prejudice.  Fraud 
sufficient  to  put  the  holder  of  negotiable  paper,  before 
maturity  and  without  notice,  to  the  proof  that  he  paid 
value  for  it,  must  be  clearly  proved,  and  must  consist 
of  such  representations  of  fact  as  were  calculated  to 
and  did  mislead  the  maker  to  his  injury,  and  concern- 
ing the  truth  of  which  the  maker  had  no  knowledge 
nor  means  of  knowledge,  and  upon  which  he  implicitly 
relied,  and  which  constituted  the  inducement  to  the 
transaction.  Such  misrepresentations  must  be  of  such 
a  character  as  would  authorize  a  court  of  equity  to 
annul  the  instrument  in  a  direct  proceeding  for  that 
purpose.  In  the  case  of  Slaughter  v.  Gerson,  13  Wall. 
379,  the  court  say:  '*The  misrepresentation  which 
will  vitiate  a  contract  of  sale  and  prevent  a  court  of 
equity  from  aiding  its  enforcement  must  not  only  relate 
to  a  material  matter  constituting  an  inducement  to  the 
contract,  but  it  must  relate  to  a  matter  respecting  which 
the  complaining  party  did  not  possess  at  hand  the 
means  of  knowledge,  and  it  must  be  a  representation 
upon  which  he  relied,  and  by  which  he  was  actually 
misled,  to  his  injury.  A  court  of  equity  will  not  under- 
take, any  more  than  a  court  of  law,  to  relieve  a  party 
from  the  consequences  of  his  own  inattention  and  care- 
lessness.'' 

The  evidence  shows  that  defendant  was  unwilling 
to  rely  upon  the  statements  of  Bishop  as  to  the  value  of 
the  property,  and  insisted  upon  being  allowed  time  in 
which  to  examine  it  for  himself.  The  fair  deduction 
from  his  testimony  is  that  he  yielded  to  Bishop's  solici- 
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tations  merely  because  Bishop  informed  him  that  if  he 
did  not  take  the  property  then,  he  could  not  get  it  at 
all,  and  the  further  fact  that  Bishop  would  take  the 
diamonds.  The  property  was  situated  in  Santa  Fe, 
both  parties  lived  in  Santa  Fe,  and  from  all  that 
appeai-s  in  evidence  Bishop's  grantor,  to  whom  he 
claimed  to  have  paid  $2,000  for  the  property,  was  easily 
accessible ;  and,  if  defendant  had  exercised  the  prudence 
and  caution  necessary  to  relieve  him  from  the  imputa- 
tion of  negligence,  he  could  have  ascertained  the  fact 
without  diflBculty.  This  being  true,  he  stands  in  no 
position  to  impeach  the  validity  of  negotiable  paper 
which  he  has  voluntarily  put  in  circulation,  and  which 
has  gone  into  the  hands  of  a  bona  fide  purchaser  with- 
out notice.  From  this  it  is  clear  that  there  was  not 
such  fraud  in  the  inception  of  the  note  as  to  cast  the 
burden  of  showing  that  plaintiflE  had  paid  value  for  it 
upon  plaintiff,  and  does  not  bring  this  case  within  the 
principle  announced  in  Stewart  v.  Lansing,  104  U.  S. 
505,  cited  by  plaintiff  in  error. 

The  doctrine  that  if  there  is  a  scintilla  of  evidence 
tending  to  support  the  cause  of  action  or  defense  it 
must  be  left  to  the  jury,  has  never  obtained  in  this  ter- 
ritory. Our  courts  have  uniformly  followed  the  rule  of 
the  federal  courts,  that,  if  the  court  is  satisfied  that, 
conceding  all  the  facts  to  be  true,  which  the  jury  might 
reasonably  infer  from  the  evidence,  they  would  not  war- 
rant a  particular  verdict,  the  court  may  instruct  the 
jury  to  that  effect.  Pleasants  v.  Fant,  22  Wall.  116; 
Railroad  Co.  v.  Fraloff,  100  TJ.  S.  24.  As  we  have 
seen,  the  testimony  in  this  case  would  not  have  justified 
the  jury  in  finding  that  the  note  was  procured  by  Bishop 
from  defendant  under  such  circumstances  as  constitute 
fraud.     Therefore  the  instruction  given  was  proper. 

Finding  no  error  in  the  record,  the  judgment  should 
be  affirmed,  and  it  is  so  ordered. 

Long,  C.  J.,  and  Henderson,  J.,  concur. 
Vol.  5  n.  m. — 3 
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[No.  352.    February  23,  1888.] 

TERRITORY  v.  FEWEL. 

CanoKAL  Law— Homicide — Murder— Instbuotions— Section  699,  Com- 
piled Laws,  1884 — Construction  of  Statutes.— On  a  trial  on  indict- 
ment for  murder  in  the  first  degree,  where  the  defendant  was  con- 
victed of  murder  in  the  third  degree,  under  section  699,  Compiled 
Laws,  1884,  and  the  evidence  was  that  deceased  violently  assaulted 
defendant,  who  then  and  there  drew  his  pistol  and  fired  two  shots  at 
deceased,  killing  him  instantly,  such  killing  was  not  cruel  within  the 
meaning  of  the  statutes,  nor  unusual  as  held  by  this  court  in  Territory 
V.  Pridemore.  The  question  for  the  jury  was  not  whether  defendant 
intended  to  kill  deceased,  such  intent  might  be  inferred  from  the  cir- 
cumstances attending  the  homicide,  but  whether  or  not  there  was 
lawful  excuse  for  the  killing;  and  it  was  error  in  the  court  to  lead  the 
jury  away  from  the  issue,  and  instruct  them  to.  convict  defendant  of 
murder  in  the  third  degree,  when  there  was  no  evidence  to  sustain  it. 
Such  instruction  was  prejudicial  to  defendant,  in  depriving  him  of 
the  reasonable  hope  of  acquittal  had  the  mind  of  the  jury  been  con- 
fined to  the  legal  effect  of  the  facts  proved. 

Appeal  from  a  judgment  of  the  First  Judicial 
District  Court,  Rio  Arriba  County,  convicting  defend- 
ant of  murder  in  the  third  degree,  and  sentencing  him 
to  imprisonment  in  the  penitentiaiy  for  ten  years. 
Judgment  reversed  and  new  trial  ordered. 

The  facts  are  stated  in  the  opinion  of  the  court. 

N.  B.  Laughlin  for  appellant. 

The  charge  in  the  indictment  that  the  "full  given 
name  is  to  the  grand  jurors  unknown, '^  meaning  the 
full  given  name  of  the  appellant,  is  a  material  aver- 
ment, and  should  have  been  proved.  Bishop,  Direc- 
tions and  Forms,  sec.  77;  1  Bish.  Crim.  Proc,  sees. 
459,  495,  552,  676,  678,  680;  Blodgett  v.  State,  3  Ind. 
403;  Stone  v.  State,  30  id.  115;   65  id.  213;  Reed  v. 
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State,  16  Ark.  499;  State  v.  Wilson,  30  Conn.  500; 
Comp.  Laws,  1884,  sec.  2484. 

The  court  erred  in  excluding  the  testimony  of  the 
witness,  Frank  Kalalia,  as  to  threats  made  by  the 
deceased  against  appellant  on  the  twelfth  or  thirteenth 
day  of  July,  prior  to  the  fatal  difficulty  on  the  eighteenth 
of  the  succeeding  month;  it  was  a  part  of  the  res 
gestae,  and  should  have  been  admitted.  2  Bish.  Crim. 
Proc,  sec.  232;  Sloan's  case,  1  Horr.  &  Thomp.  528; 
Stokes'  case,  id.  928;  Pridgen's  case,  id.  421.  It  tended 
to  characterize  in  the  mind  of  the  accused  the  assault 
first  made  by  the  deceased  on  the  fatal  occasion. 
Wiggins'  case,  93  U.  S.  465-467. 

The  court  erred  in  excluding  the  evidence  of  Jack 
Barringer,  given  at  a  prior  examination  of  the  same 
facts  in  the  case  before  Judge  Long,  as  a  committing 
magistrate.  1  Bish.  Crim.  Proc,  sec.  1195;  State  v. 
Harman,  27  Mo.  120,  Vide.  Trans,  of  Record,  pp.  110- 
121. 

The  court  erred  in  giving  instruction  number  7. 
The  first  paragraph  of  the  instruction  is  misleading  as 
to  the  degree  attempted  to  be  charged.  The  second 
paragraph  is  not  a  correct  statement  of  the  law  appli- 
cable to  the  evidence  given  in  the  case.  Comp.  Laws, 
1884,  sec.  688;  2  Bish.  Crim.  Proc,  sees.  602,  604,  606; 
Sloan's  case,  1  Horr.  &  Thomp.  519;  Stokes'  case,  id. 
928,  935. 

The  court  erred  in  not  fully  and  clearly  instruct- 
ing the  jury  as  to  a  reasonable  doubt  in  favor  of 
appellant.  1  Bish.  Crim.  Proc ,  sec.  980 ;  Lopez's  case,  2 
Pac  Rep.  368. 

The  court  erred  in  charging  the  jury  as  to  murder 
in  the  third  degree,  in  admitting  the  words  **but  in  a 
cruel  and  unusual  manner."  When  a  court  charges  in 
any  degree  the  jury  should  be  instructed  fully  as  to  the 
law  applicable  to  that  degree.     Comp.  Laws,  1884,  sec 
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699 ;  Lopez's  case,  2  Pac.  Rep.  368 ;  NichoUs'  case,  id. 
81;  Perea's  case,  1  N.  M.  627;  1  Bish.  Crim.  Proc.980. 

The  court  erred  in  instructing  the  jury  on  the  law 
of  murder  in  the  fourth  degree.  If  the  appellant  was 
guilty  in  any  degree  the  evidence  is  applicable  to  the 
fourth  degree,  and  the  court  should  have  charged  in 
that  degree.  Comp.  Laws,  1884,  sec.  700;  Nicholls' 
case,  2  Pac.  Rep.  81. 

The  following  propositions  are  submitted  on  the 
evidence :  First.  That  appellant  hia.d  reasonable  ground 
to  apprehend  a  design  on  the  part  of  deceased  to  do  him 
some  great  personal  injury,  and  that  there  was  imminent 
danger  of  such  design  being  accomplished.  Second. 
The  homicide  was  justifiable.  Third.  The  evidence 
shows  that  appellant  acted  in  self-defense.  Comp. 
Laws,  1884,  second  clause,  sec.  692 ;  Self  ridge's  case,  1 
Horr  &  Thomp.  13;  Pridgen's  case,  id.  (31  Tex.  420) 
420,424;  Sloan's  case,  id.  (47Mo.  604)519;  Bohannon's 
case,  id.  (8  Bush.  Ky.  481)  399;  Keen's  case,  id.  note 
(30  Mo.  357)  531;  Tweedy's  case,  id.  (5  Iowa,  433) 
906;  Stokes' case,  id.  (53  N.  Y.)  928,  935;  Phillips^ 
case,  id.  (2  Duvall,  328)  386,387. 

William  Breeden,  attorney  general,  and  W.  B. 
Sloan,  special  counsel,  for  the  territory. 

The  defendant  can  not  except  or  assign  for  error  in 
this  court  any  exception  not  made  in  the  court  below. 
Territory  v.  O'Donnell,  12  Pac.  Rep.  748;  Kennedy  v. 
People,  40  111.  488;  Sedgwick  v.  Phillips,  22  id.  184; 
Leigh  V.  Hedges,  3  Scam.  15;  Hill  v.  Ward,  2  Gilman, 
285;  State  v.  Miller,  23  Minn.  352;  Comm.  v.  Child,  10 
Pick.  252;  State  v.  Haskell,  6  N.  Clents,  65  Ind.  12; 
Griffin  v.  Pate,  63  id.  273;  Wood  v.  Weimer,  104  TJ.  8. 
786. 

The  first  exception  in  appellant's  brief  comes  within 
the  first  proposition  above  stated.  Territory  v.  O'Don- 
nell, 12  Pac.  Rep.  748. 
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The  first  assignment  of  error  of  appellant  is  ''that 
the  indictment  does  not  disclose  the  Christian  name  of 
the  defendant/'  It  was  not  claimed  in  the  court  below, 
and  comes  too  late  in  this  court.  If  defendant  once 
pleads  the  general  issue  of  ^*not  guilty,"  he  is  thereby 
precluded  from  taking  advantage  of  error  in  his  name. 
2  Whar.  on  Homicide,  p.  786,  and  cases  cited. 

There  was  not  the  slightest  evidence  of  murder  in 
any  degree  other  than  the  first,  and  if  the  court 
instructed  the  jury  to  defendant's  advantage  he  ought 
not  to  complain.  Territory  v.  Salazar,  5  Pac.  Rep. 
462.  See,  also,  2  Pac.  Rep.  82;  1  Bish.  Crim.  Proc, 
sec.  980;  People  v.  Ah  Kong,  49  Cal.  6;  State  v, 
Murray,  5  Pac.  Rep.  55. 

Brinker,  J. — The  defendant  was  charged  in  the 
indictment  with  the  crime  of  murder  in  the  first  degree, 
and  upon  the  trial  was  convicted  of  murder  in  the 
third  degree,  and  sentenced  to  imprisonment  in  the 
penitentiary  for  ten  years.  There  was  a  motion  for  a 
new  trial  filed  and  overruled,  and  the  case  was  brought 
here  by  appeal. 

The  evidence,  as  preserved  in  the  record,  dis- 
closes the  following  facts :  About  ten  or  twelve  days 
before  the  homicide,  the  deceased,  Edward  Norman 
Bacheldor,  was  sitting  in  a  saloon  in  the  town  of  Espa- 
nola,  when  the  defendant  came  in  and  sat  down.  Some 
conversation  was  had,  when  the  deceased  said: 
'*  Somebody  swore  down  in  court  that  we  were  notified 
of  a  certain  sale."  Defendant  said:  ^'I  guess  I  am 
the  man  who  testified  to  that."  Deceased  replied: 
**The  man  who  swore  it,  swore  a  damned  lie."  Then 
ensued  a  quarrel  between  deceased  and  defendant, 
which  resulted  in  their  going  out  into  the  street,  and 
engaging  in  a  fight,  during  the  progress  of  which 
defendant  threw  deceased  to  the  ground  and  gave  him 
a  severe  whipping.     Deceased  asked  defendant  to  let 
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him  up,  which  the  defendant  did.  Thereupon  deceased 
renewed  the  attack,  and  defendant  fled.  Deceased 
pursued  him,  and  in  the  pursuit  secured  a  piece  of 
plank,  with  which  he  endeavored  to  strike  defendant. 
Defendant  escaped,  however,  unhurt.  From  that  time 
on,  bad  blood  existed  between  the  combatants  and 
both  went  armed.  On  the  eighteenth  day  of  August, 
1886,  about  dark,  deceased  was  in  a  saloon,  engaged 
in  playing  a  game  of  cards  with  several  other  persons, 
among  whom  was  the  proprietor  of  the  saloon.  Defend- 
ant came  into  the  saloon,  stepped  up  to  the  bar,  and 
calling  the  proprietor  told  him  he  wanted  to  pay  an 
account  which  he  owed.  The  proprietor  went  behind 
the  counter,  and  defendant  handed  him  a  $5  bill.  The 
proprietor  took  the  bill  and  laid  the  change  in  coin 
upon  the  counter,  and  at  that  moment  deceased,  who 
had  arisen  from  the  card  table,  approached  defendant, 
and  said,  **We  will  settle  that  thing  now,''  or  some- 
thing to  that  effect,  and  at  once  struck  the  defendant  on 
the  head,  whether  with  his  fist  or  open  hand  does  not 
clearly  appear,  as  the  witnesses  differ  on  this  point. 
The  force  of  the  blow  was  such  as  to  stagger  defendant, 
and  throw  him  towards  the  door,  or  he  retreated  to  the 
door,  and,  some  of  the  witnesses  say,  out  of  the  room. 
Defendant,  immediately  after  getting  to  the  door,  or, 
as  some  say,  outside  the  door,  fired  in  rapid  succession 
two  shots  at  deceased,  both  of  which  took  effect,  and 
one  of  them  causing  his  death  in  a  very  short  time. 
After  the  shooting  defendant  left  and  went  to  the  rear 
of  a  boarding  house  in  the  vicinity,  where  he  was 
found  shortly  afterward  by  the  keeper  of  the  house, 
who  told  him  to  go  to  his  room  and  stay  there  until 
the  authorities  should  arrest  him.  This  he  did.  There 
was  evidence  of  threats  made  by  deceased  against 
defendant  at  the  time  of  the  first  diflBculty,  and  by 
defendant  against  the  deceased  afterward  and  before  the 
shooting.    When  deceased  was  taken  up  from  where 
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he  had  falleu  a  large  revolver  was  found  on  his  person. 
Among  other  instructions  given  upon  the  trial  was  the 
following:  **The  court  further  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the  defendant  is 
not  guilty  of  murder  in  the  first  or  second  degree,  but 
find  that  defendant  killed  Bacheldor  in  a  heat  of  pas- 
sion from  a  provocation  given  at  the  time  of  the  kill- 
ing, which  was  not  justifiable  or  excusable,  and  not 
from  a  premeditated  design  to  effect  death,  they  might 
then  decide  from  the  evidence  whether  the  defendant 
was  guilty  of  murder  in  the  third  degree ;  and  if  the 
jury  should  find  that  he  was  guilty  of  murder  in  the 
third  degree,  they  will  assess  his  punishment  at  impris- 
onment in  the  territorial  penitentiary  for  a  period  not 
less  than  three  years  nor  more  than  ten  years.  On 
this  you  will  decide  from  the  evidence.''  To  the  giv- 
ing of  this  instruction  defendant  at  the  time  excepted, 
and  made  it  one  of  the  grounds  of  his  motion  for  new 
trial,  and  now  insists  that  it  constituted  error  sufficient 
to  justify  a  reversal  of  the  judgment.  There  are  many 
exceptions  in  the  record  based  upon  alleged  errors 
occurring  during  the  trial ;  but  as  a  determination  of 
this  one  must  result  in  sending  the  cause  back  tor  a 
new  trial,  I  have  deemed  it  unnecessary  to  discuss  the 
others. 

The  statute  defining  murder  in  the  third  degree  is 
as  follows:  ^ 'The  killing  of  a  human  being  without 
design  to  effect  death,  in  heat  of  passion,  but  in  a  cruel 
and  unusual  manner,  unless  it  be  committed  under 
such  circumstances  as  to  constitute  justifiable  or  excus- 
able homicide,  shall  be  deemed  murder  in  the  third 
degree."  Section  699,  Comp.  Laws,  1884.  The  pun- 
ishment prescribed  is  imprisonment  not  less  than  three 
nor  more  than  ten  years.  Section  703,  id.  This  stat- 
ute is  almost  a  verbatim  copy  of  the  Missouri  statute 
defining  manslaughter  in  the  second  degree,  and  was 
evidently  taken  from  that  state.    The  only  difference 
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in  the  two  statutes  is  that  in  Missouri  the  words  **cru- 
el"  and  ''unusual  manner"  are  joined  with  a  disjunc- 
tive ''or,"  while  in  section  699,  supra,  they  are 
connected  with  the  conjunctive  "and,"  and  the  oflEense 
is  called  in  the  former  "manslaughter  in  the  second 
degree,"  and  in  the  latter  "murder  in  the  third  degree." 
R.  S.  Mo.  1845,  p.  345,  sec.  11;  Wag.  St.  Mo.  1870, 
p.  447,  sec.  11.  The  essential  elements  of  the  offense 
are  the  same  in  both  statutes,  except  that  in  Missouri, 
it  seems,  an  unintentional  killing  in  heat  of  passion 
would  be  manslaughter,  if  committed  in  either  a  cruel 
or  unusual  manner,  while  here  it  must  be  done  in  both 
a  cruel  and  unusual  manner.  Is  there  anything  in  the 
evidence  that  would  justify  the  giving  of  the  instruc- 
tion complained  off  Bishop,  in  his  work  on  criminal 
procedure,  thus  states  the  rule:  "The  charge  should 
state  the  law  in  its  application  to  the  facts.  *  *  *  If , 
for  example,  there  are  different  degrees  of  an  offense, 
the  law  of  each  degree  which  the  evidence  tends  to 
prove  should  be  given,  but  not  of  any  degree  which  it 
does  not  tend  to  prove."     Section  980. 

In  the  case  of  State  v.  Alexander,  66  Mo.  148,  the 
court,  in  discussing  the  action  of  the  trial  court  in  giv- 
ing an  instruction  based  upon  section  11  of  the  statute 
of  the  state,  above  cited,  say:  "In  the  sixteenth 
instruction  the  court  declared  that  if  defendant,  with- 
out a  design  to  effect  death  in  a  heat  of  passion,  did 
kill  Norrick  in  a  cruel  and  unusual  manner  by  shooting 
him  with  a  shotgun,  they  should  find  him  guilty  of 
manslaughter  in  the  second  degree.  Frank  Cook,  a 
witness  for  the  state,  testified  that  defendant  shot  twice 
with  a  double-barreled  shotgun ;  that  defendant  raised 
his  gun  and  shot,  and  that  deceased  was  about  two  feet 
from  Alexander  (defendant).  Eldridge  Kyler,  for  the 
state,  testified  that  defendant  raised  up  his  gun,  delib- 
erately took  aim,  and  fired.  On  that  point  there  was 
no  contradictory  evidence.     In  his  written  opinion,  on 
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the  application  of  defendant  to  be  admitted  to  bail, 
the  judge  who  tried  the  cause  correctly  stated  the  law 
as  follows :  A  man  is  taken  to  intend  that  which  he 
does,  or  which  is  the  immediate  or  necessary  conse- 
quence of  his  act.  To  illustrate,  if  a  man  within 
shooting  distance  of  another  raises  his  gun,  takes  aim, 
and  fires,  and  the  ball  inflicts  a  mortal  wound,  from 
which  death  ensues,  the  fair  presumption  is  that  he 
intended  to  kill  his  victim,  and,  if  so,  the  act  is  certain- 
ly murder,  unless  done  in  self-defense.  The  case  sup- 
posed by  him  to  illustrate  the  principle  is  the  very  case 
here,  and  it  is  a  little  remarkable  that  the  court,  having 
so  clear  a  view  of  the  law,  should  have  given  the  six- 
teenth instruction.  That  the  defendant  intended  to 
kill  Norrick  is  beyond  a  doubt.  In  the  case  of  the 
State  V.  Phillips,  24  Mo.  475,  Scott,  J.,  delivering  the 
opinion  of  the  court,  said:  *It  follows,  then,  that  this 
was  no  case  for  an  instruction  as  to  the  law  of  manslaugh- 
ter in  the  second  degree ;  for  there  can  be  no  doubt, 
unless  we  stultify  ourselves  and  refuse  to  permit  our 
judgment  to  be  influenced  by  considerations  which 
govern  all  the  rest  of  mankind,  that  Sullivan  Phillips 
intended  to  kill  Watson.'  Those  remarks  are  equally 
applicable  to  this  case,  and  it  was  error  to  give  the  six- 
teenth instruction.  And  here  it  may  be  observed  that 
defendant  was  found  guilty  of  manslaughter  in  the  sec- 
ond degree,  the  very  degree  in  regard  to  which  the 
improper  instruction  was  given ;  of  which  crime  there 
was  not  a  particle  of  evidence  to  warrant  his  conviction. 
He  was  either  guilty  of  murder  in  one  of  the  degrees  of 
which  an  intention  to  kill  is  an  element,  or  the  killing 
was  justifiable."  This  court  said  in  eflEect  that,  where 
an  offense  consisted  of  different  degrees,  to  instruct 
upon  a  degree  of  the  offense  not  shown  by  the  evidence 
to  have  been  committed  was  error. 

Pbince,  C.  J.,  says:     '*In  a  case  of  murder  by  an 
ordinary  pistol  shot,  to  include  in  the  charge  the  sections 
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as  to  the  killing  in  a  cruel  and  unusaal  manner  would 
simply  confuse  and  mislead/'  Territory  v.  Young,  2 
N.  M.  105.  This,  it  is  true,  was  said  by  way  of  argu- 
ment and  illustration,  but  it  nevertheless  states  the  law 
in  harmony  with  the  rule  quoted  from  Bishop,  supra. 

In  Territory  v.  Pridemore,  13  Pac.  Rep.  96,  Hen- 
derson, J.,  in  delivering  the  opinion  of  this  court,  after 
stating  the  elements  of  murder  in  the  second  degree, 
said:  ''In  the  third,  however,  we  think  there  must 
have  been  both  the  absence  of  the  intention  to  kill  and 
the  presence  of  the  motive  to  inflict  bodily  or  mental 
suffering  from  the  effect  of  which  the  injured  person 
died.  Again,  killing  a  human  being  by  means  of  a 
shot  or  shots  from  a  Colt's  revolver  is  not,  as  the  his- 
tory of  criminal  trials  shows,  an  unusual  manner  of 
effecting  death.'' 

The  facts  in  Alexander's  case  were  very  similar  to 
those  in  this  case.  In  Young's  case  the  facts  are  not 
stated.  In  Pridemore's  case  the  facts  show  that 
deceased  was  killed  by  a  pistol  shot  fired  by  one  of  two 
persons  engaged  in  shooting  at  each  other,  but  with 
whose  quarrel  deceased  had  nothing  to  do.  In  all  of 
these  the  principle  is  clearly  recognized  that  it  takes 
something  more  than  a  killing  with  a  pistol  shot  fired 
during  a  difficulty  to  authorize  the  court  to  charge  the 
jury  as  to  murder  in  the  third  degree. 

The  evidence  shows  that  deceased  assaulted  defend- 
ant, and  that  defendant  then  and  there,  or  in  so  short 
a  time  afterwards  as  to  be  almost  inappreciable,  drew 
his  pistol,  and  fired  two  shots  at  deceased,  killing  him 
almost  instantly.  There  was  certainly  nothing  cruel  in 
this  within  the  meaning  of  the  statute,  unless  all  kill- 
ings may  be  considered  cruel,  and  there  was  nothing 
unusual  in  it,  as  Judge  Henderson  says,  ''as  the  his- 
tory of  criminal  trials  shows."  That  the  legislature 
recognized  the  fact  that  there  might  be  killings  which 
are  not  to  be  deemed  cruel,  as  contemplated  by  this 
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section,  is  shown  by  reference  to  the  other  sections  of 
the  statute. 

The  definition  of  the  words  **cruel  and  unusual/' 
quoted  from  Pridemore's  case,  is  certainly  clear  and 
satisfactory,  and  I  adopt  it  here.  That  defendant 
intended  to  kill  the  deceased  is  shown  beyond  any 
question  by  the  circumstances  attending  the  homicide, 
and  there  is  no  pretense  on  the  trial  to  the  contrary. 
Then  where  do  we  find  a  basis  for  the  assumption  that 
defendant  acted  ^'without  design  to  effect  death f 
Heat  of  passion  was  present,  and  the  killing  of  a  human 
being ;  but  these  were  the  sole  ingredients  of  murder 
in  the  third  degree  developed  on  the  trial.  A  glance 
at  the  statute  will  show  how  far  they  fall  short  of  its 
requirements.  The  defendant  was  convicted  of  the 
very  degree  to  sustain  which  there  was  not  a  particle  of 
evidence.  As  said  by  Judge  Henry  in  Alexander's 
case,  supra:  **He  was  either  guilty  of  murder  in  one 
of  the  degrees  of  which  an  intention  to  kill  is  an  ele- 
ment, or  the  killing  was  justifiable, '^ — and  the  atten- 
tion of  the  jury  should  have  been  confined  to  that 
issue. 

The  attorney  general  contends  that  even  if  this 
instruction  be  held  erroneous  it  was  an  error  commit- 
ted in  defendant's  favor,  and  he  can  not  complain. 
This  may  or  may  not  be  true.  If  it  could  be  said  from 
a  consideration  of  the  whole  case,  and  in  any  view  of 
it,  that  the  defendant  would  have  been  convicted  of  a 
higher  degree  if  this  instruction  had  not  been  given, 
then  the  position  might  be  sound.  But  if,  from  a  fair 
and  impartial  examination  of  the  evidence,  the  jury 
might  have  returned  a  verdict  of  not  guilty,  had  their 
attention  been  confined  by  the  instructions  to  an  inten- 
tional killing  constituting  crime,  or  an  intentional 
killing  justified  by  law,  then  the  defendant  was 
prejudiced  by  the  failure  of  the  court  to  confine 
the  attention  of  the  jury  to  this  issue.    From  a  careful 
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consideration  of  this  evidence,  in  view  of  the  rule  that 
the  jury  is  the  sole  judge  of  its  weight,  and  the  credi- 
bility of  the  witnesses  from  whom  it  is  elicited,  it  can 
not  be  said  that  the  jury  was  bound  to  find  defendant 
guilty  of  an  intentional  killing  without  lawful  excuse. 
This  being  true,  an  instruction  which  leads  them  away 
from  the  real  issue  is  erroneous.  The  instruction  com- 
plained of  was  calculated  to,  and,  as  shown  by  the  verdict, 
did,  lead  the  jury  to  a  conclusion  wholly  unsupported 
by  the  evidence,  and  was,  therefore,  improperly  given. 
This  error  was  prejudicial  to  the  defendant,  ai^  we  have 
seen,  for  it  deprived  him  of  the  reasonable  hope  of  a 
possible  acquittal  if  the  mind  of  the  jury  had  been 
confined  to  the  legal  eflEect  of  the  facts  proved.  State 
V.  Phillips,  24  Mo.  475;  State  v.  Alexander,  supra; 
State  V.  Sloan,  47  Mo.  604.  * 

From  these  considerations  it  is  clear  that  the 
judgment  should  be  reversed,  and  the  cause  remanded, 
with  directions  to  award  a  new  trial,  and  it  is  so 
ordered. 

Long,  C.  J.,  and  Henderson,  J.,  concur. 

Reeves,  J. — I  concur  in  granting  the  new  trial. 


[No.  306.    January  7,  1889.] 

CHARLES  SEIDLER,  Appellant,    v.    AMWOOD 

LAFAVE,  Appellee. 

Mines  and  Mining— Ejectment — ^Location  Notice,  Sufficiency  of, 
Admissibilitt  of  Parol  Evidence  to  Explain — Section  2324, 
Revised  Statutes,  United  States— Construction  of  Statutes. — 
In  an  action  of  ejectment  to  recover  possession  of  a  mining  claim, 
where  the  location  notice  refers  to  certain  natural  objects  and  monu- 
ments with  sufficient  certainty  to  identify  the  claim,  but  it  does  not 
appear  from  the  notice  whether  such  objects  and  monuments  are  of 
a  permanent  nature,  the  notice  is  sufficient,  and  it  was  error  to 
exclude  it;  and  parol  evidence  is  admissible  to  show  that  the  natural 
objects  and  monuments  referred  to  in  the  notice  are  in  fact  perma- 
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nent,  within  the  meaning  of  section  2324,  Bevised  Statutes,  United 
States,  requiring  that  the  location  notice  of  a  mining  claim  shall  con- 
tain such  description  of  the  claim  located,  by  reference  to  some 
natural  object  or  permanent  monument,  as  will  identify  the  claim, 
and  the  court  below  also  erred  in  refusing  to  admit  it.  Overmling 
Baxter  Mountain  G.  M.  Company  y.  Patterson  et  al.,  3  Gil.  (N.  M.) 
269. 

Appeal,  from  a  judgment  in  favor  of  defendant, 
from  the  Third  Judicial  District  Court,  Sierra  County. 
Judgment  reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Elliott,  Pickett  &  Elliott  for  appellant. 

For  requirements  as  to  description  of  location 
claims,  see  Bevised  Statutes,  United  States,  section 
2324. 

In  the  case  of  Baxter  Mountain  Gt.  M.  Company 
V.  Patterson  et  al.,  3  W.  C.  Rep.  77,  relied  on  by 
appellee,  no  reference  was  made  in  the  location  notice 
to  ** corners'^  or  to  * 'monuments.'^  It  refers  to  no 
claim  whatever  ''on  the  east,"  and  hence  the  claim  was 
not  described  by  reference  to  mining  claims  on  all 
sides  of  it,  and  could  not  be  brought  within  the  rule, 
so  as  to  make  it  a  sufficient  location  notice,  laid  down 
in  Southern  Cross  Company  v.  Europa  Company,  15 
Nev.  385. 

The  notice  is  sufficiently  definite  as  to  the  locus  of 
the  claim.     Quimby  v.  Boyd,  6  W.  C.  Eep.  175. 

In  refusing  to  submit  the  sufficiency  of  the  location 
notice  to  the  jury,  the  court  below  erred.  North  Noon- 
day Company  v.  Orient  Company,  9  Morrison  Eep. 
pp.  540,  541. 

Mastebson  &  WooDWAKD  for  appellee. 

Cited  the  following  authorities :  Baxter  Mountain 
Gold  Mining  Company  v.  Patterson  et  al.,  3  W.   0. 
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Eep.   p.  77;  Land  Owner,  Vol.  8,  p.   60;  sec.   2320, 
K.  8.,  U.  S. ;   sec.  1566,  Comp,  Laws,  N.  M. 

Bbinkeb,  J. — This  was  an  action  of  ejectment  to 

recover  the  possession  of  a  certain  mining  claim  known 

as  the  '^Miner's  Dream. '^     On  the  trial,  the  plaintiff 

offered  in  evidence  the  location  notice,   which  is  in 

these  words : 

''Notice. 

*'Nov.  10,  1880. 

''We,  the  undersigned,  have  this  day  located  and 
claim  fifteen  hundred  feet  along  this  lead,  and  three 
hundred  feet  on  each  side  of  the  center.  This  claim 
commences  at  the  northeast  corner  of  the  Iron  King 
mine,  and  extends  along  the  eastern  boundary  of  the 
Iron  King  claim,  in  a  southerly  direction  to  the  south- 
east corner  of  the  Iron  King  mine ;  thence  six  hundred 
£0et,  in  an  easterly  direction,  to  a  monument  of  stone; 
thence  fifteen  hundred  feet,  in  a  northerly  direction,  to 
a  monument  of  stone ;  thence  six  hundred  feet,  in  a 
westerly  direction,  to  the  point  of  beginning. 

"This  notice  is  placed  in  a  monument  of  stones, 
built  at  the  point  of  discovery,  about  four  hundred 
feet  south  from  the  north  end  center  monument  of  the 
claim.  This  claim  is  situated  on  the  eastern  slope  of 
the  Black  range,  about  twelve  miles  west  of  Hills- 
borough, on  a  branch  of  the  Las  Puercas  river.  It 
joins  the  Iron  King  on  the  east,  and  the  Mountain 
Chief  on  the  south,  district  unnamed,  county  supposed 
to  be  Grant,  territoiy  of  New  Mexico.  This  claim 
shall  be  known  as  the  ^Miner's  Dream.' 

E.  L.  DOHENY. 
D.  S.  MiLLEB. 

"Locaters:     <  Thomas  Grady. 

Timothy  Corcoran. 
^  James  Delany." 

"Territory  of  New  Mexico,  County  of  Grant — ss. : 

Filed  for  record  in  my  office,  November  23,  1880,  at 
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1  o'clock  p.   M.,  recorded  in  Book  3,   Mining  Loca- 
tions, pages  245  and  246. 

**E.  V.  Newsham,  Probate  Clerk. 
^*By  E.  CosGROVE,  Deputy/' 

To  its  introduction  the  defendant  objected,  for  the 
following  reasons:  ** First,  because  it  is  void  for 
insufSciency  as  a  location,  and  that  it  fails  to  properly 
describe  a  mining  claim ;  second,  because  it  is  not  made  in 
accordance  with  section  2320  of  the  Revised  Statutes  of 
the  United  States ;  third,  because  said  location  notice 
fails  to  designate  either  natural  objects  or  permanent 
monuments,  so  that  the  location  claim  can  be  accu- 
rately determined  and  located ;  fourth,  because  said  loca- 
tion is  not  made  in  accordance  with  section  1566  of  the 
Compiled  Laws  of  New  Mexico,  in  this:  that  it  fails  to 
distinctly  mark  the  location  of  said  mining  claim  on 
the  ground,  so  that  its  boundaries  may  be  readily  traced 
by  reference  to  some  natural  object  or  permanent  mon- 
ument that  will  identify  the  property  attempted  to  be 
located  in  said  notice. '' 

The  court  sustained  the  objection,  and  excluded 
the  notice,  and  the  plaintiff  excepted. 

The  plaintiff  then  offered  to  prove  in  connection 
with  the  notice,  by  parol  testimony,  that  the  northeast 
and  southeast  corners  of  the  Iron  King  mine,  referred 
to  in  the  notice,  were  monumented  when  the  Miner's 
Dream  was  located,  and  the  notice  posted  on  the  claim. 
To  this  the  defendant  objected,  for  the  reason  that  the 
location  notice  should  stand  on  its  own  merits,  and 
could  not  be  modified  or  changed  by  parol  testimony. 
The  objection  was  sustained,  and  the  plaintiff  excepted. 

No  further  testimony  being  offered,  the  court 
directed  a  verdict  for  the  defendant.  A  verdict  was  ac- 
cordingly returned,  and  judgment  rendered  for  defend- 
ant. A  motion  for  a  new  trial  was  made  and  denied, 
and  the  case  comes  here  by  appeal. 
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The  only  question  for  our  determination  is  the  pro- 
priety of  the  rulings  of  the  court  in  excluding  the  loca- 
tion notice, and  the  parol  testimony  offered,  in  connec- 
tion with  it,  to  show  that  the  corners  of  the  Iron  King 
mine,  referred  to  in  the  notice,  were  monuments  when 
this  claim  was  located.  The  notice  offered  in  evidence  in 
this  case  is  called  in  the  United  States  statutes  a  record. 
In  order  to  make  a  valid  record  under  the  statute,  it  is 
necessary  that  it  contain  the  name  or  names  of  the  loca- 
tor or  locators ;  the  date  of  the  location ;  and  such 
description  of  the  claim  located,  by  reference  to  sonde 
natural  object  or  permanent  monument,  as  will  iden- 
tify the  claim.  R.  S.,  TJ.  S.,  section  2324.  North 
Noonday  Min.  Co.  v.  Orient  Min.  Co.,  6  Sawy.  311; 
Jupiter  Min.  Co.  v.  Bodie  Con.  Min.  Co.,  7  Sawy.  96.  A 
natural  object  is  well  understood,  and  includes  trees, 
prominent  buttes  or  hills,  the  confluence  of  streams, 
the  point  of  intersection  of  well-known  gulches,  roads, 
and  ravines.  Wade,  Am.  Min.  Laws,  113;  Quimby  v. 
Boyd,  6  W.  C.  Rep.  171.  But  what  will  be  sufficient 
to  meet  the  statutory  requisite  of  a  permanent  monu- 
ment, in  all  cases,  has  not  been  definitely  settled.  This 
question  has  been  considered  in  the  following  cases: 

In  North  Noonday  Company  v.  Orient  Company,  6 
Sawyer,  311,  it  was  said  that  the  monument  need  not  be 
on  the  claim,  although  it  might  be,  and  it  might  consist 
of  a  prominent  post  or  stake  firmly  planted  in  the  ground 
or  of  a  shaft  sunk  in  the  ground.  This  was  reiterated 
in  Jupiter  Min.  Co.  v.  Bodie  Con.  Min.  Co.,  7  Sawy. 
96.  In  Quimby  v.  Boyd,  supra,  it  is  said  that  natural 
objects  and  permanent  monuments  are  general  terms, 
susceptible  of  different  shades  of  meaning,  depending 
largely  upon  their  application.  The  reference  in  the 
notice  in  that  case  was  to  a  tree,  and  the  court  held  it 
good,  as  a  natural  object,  and  declined  to  follow  a 
decision  of  the  commissioner  of  the  general  office  that 
a  tree  was  not  sufficient. 
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In  Southern  Cross  Company  v.  Europa  Company,  15 
Nev.  383,  the  notice  called  for  stone  monuments  at  each 
corner  of  the  claim,  and  described  it  as  bounded  by  four 
other  claims.  This  was  held  sufficient  in  itself.  Whether 
the  monuments  mentioned  in  the  notice  were  desig- 
nated in  it  as  ''permanent^'  monuments  does  not  appear 
from  the  decision. 

In  Faxon  v.  Barnard,  1  Colorado,  145,  the  notice 
contained  no  reference  whatever  to  a  natural  object  or 
permanent  monument,  and  it  was  held  insufficient. 

In  Baxter  Mountain,  etc..  Company  v.  Patterson,  3 
West  Coast,  77  (decided  by  this  court  in  1884),  the  de- 
scription in  the  notice  was:  ''Situated  on  Baxter  moun- 
tain, west  of  Baxter  gulch,  bounded  on  the  west  by 
Homestake  lead,  on  the  south  end  by  Silver  CliflE  claim, 
on  the  north  end  by  Rip  Van  Winkle  claim. ''  The  court 
held  this  notice  insufficient,  and  sustained  the  court 
below  in  excluding  evidence  oflEered  to  show  that  the 
claims  referred  to  in  the  notice  had  upon  their  boun- 
dary lines  lasting  and  permanent  monuments. 

The  statute  requires  a  reference  in  the  record  to  a 
permanent  monument,  but  it  does  not  indicate  what 
that  monument  shall  be,  nor  where  it  shall  be  located, 
whether  on  or  off  the  claim,  nor  whether  at  the  point 
of  beginning  in  the  description,  or  any  intermediate 
point.  The  only  essentials  are,  that  it  be  a  monument 
permanent  in  its  character,  and  referred  to  in  such 
manner  as  will  identify  the  claim;  that  is,  the  monu- 
ment must  be  of  such  character  as  to  permanence,  and 
the  reference  to  it  in  the  notice  must  be  so  definitely 
made,  that  a  prospector,  or  other  person  looking  for 
mineral  deposits,  could,  with  the  aid  of  the  notice,  find 
the  monument,  and  from  it  and  the  description  in  the 
notice  trace  out  the  extent  of  the  claim.  In  this  case, 
the  initial  point  in  the  description  is  the  northeast  comer 
of  the  Iron  King  mine.  The  southeast  corner  of  the 
Iron  King  mine  is  given  as  another  point,   and  two 
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monuments  of  stone  are  given  as  the  other  points, 
fifteen  hundred  feet  apart,  and  six  hundred  feet  distant, 
respectively,  from  the  given  corners  of  the  Iron  King 
mine.  On  the  trial  there  was  no  pretense  that  the  two 
monuments  of  stone  were  permanent,  but  it  was  pro- 
posed to  show  that  the  given  corners  of  the  Iron  King 
mine  were  monumented.  If  the  reference  had  been, 
* 'beginning  at  a  permanent  monument,  to  wit,  the 
northeast  comer  of  the  Iron  King  mine,"  it  is  not  con- 
tended  that  this  would  be  bad.  In  such  case,  the  ref- 
erence in  the  notice  would  be  prima  facie  true.  It 
would  not,  however,  be  conclusive.  Parol  evidence 
could  be  introduced  to  show  that  the  monument  called 
for  had,  in  fact,  no  existence,  or  that  it  was  of  a  tem- 
porary character.  If  this  be  true,  the  converse  of  it, 
that  a  call  for  a  point  not  stated  in  the  notice  to  be  a 
permanent  monument,  but  which  was  in  fact  such, 
could  be  shown  to  be  a  permanent  monument,  would 
seem  to  be  equally  true. 

It  is  objected  that  the  call  or  reference  is  to  a  cor- 
ner, and  not  what  may  be  erected  on  the  corner  as  a 
monument,  and  that  a  corner  is  but  the  point  of  inter- 
section, at  right  angles,  of  two  imaginary  lines.  This  is 
but  begging  the  question.  If  the  reference  be  to  a  cor- 
ner upon  which  there  is  no  monument,  then  the  notice 
would  be  bad ;  but  if  to  a  corner  upon  which  there 
was  a  monument  of  a  durable  character,  the  reference 
would  be  sufficient,  and  the  location  notice  in  this 
respect  good.  The  reference  in  the  notice,  therefore, 
<;ontains  a  latent  ambiguity,  and  parol  proof  is  always 
admissible  to  explain  it. 

In  the  North  Noonday  and  Jupiter  cases,  cited 
«upra,  the  court,  after  telling  the  jury  by  way  of  illus- 
tration what  would  be  a  permanent  monument  within 
the  purview  of  the  statute,  left  them  to  determine,  as 
a  question  of  fact,  whether  the  notice  in  that  and  other 
respects  was  sufficient. 
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In  the  case  of  Southern  Cross  Company  v.  Europa 
Company  supra,  the  court  say,  ''that,  if  it  were  neces- 
sary to  support  the  finding  of  the  court  below  in  sus- 
taining the  notice,  it  would  presume  that  the  other 
claims,  referred  to  as  boundaries  were  well  known  and 
defined  by  permanent  monuments.''  This  is  going 
further  than  the  facts  of  the  present  case  demand. 
PlaintiflE  asked  no  presumption  in  his  favor,  but  simply 
sought  to  prove  by  parol  evidence  the  facts  as  he 
claimed  them  to  exist,  in  order  to  give  him  the  benefit 
of  his  discovery. 

In  Mount  Diablo  Company  v.  Callison,  5  Sawyer, 
439,  it  is  said :  *  *  The  object  of  any  notice  being  to  guide  a 
subsequent  locator  and  afford  him  information  as  to  the 
extent  of  the  claim  of  the  prior  locator,  whatever  does 
this,  fairly  and  reasonably,  should  be  held  a  good  notice. 
Great  injustice  would  follow  if,  years  after  a  miner  had 
located  a  claim,  and  taken  possession  and  worked  upon 
it  in  good  faith,  his  notice  of  location  should  be  sub- 
jected to  any  very  nice  criticism.  The  locator  should 
make  his  location  so  certain  that  the  miners  who  follow 
him  may  know  the  extent  of  his  claim,  and  be  able  to 
locate  the  unoccupied  ground  without  fear  of  entering 
upon  appropriated  territory.  But  id  certum  est,  quod 
certum  reddi  potest.  When  the  miner  has  stated,  as  the 
rules  require,  the  number  of  feet  he  claims  along  the 
lode  on  which  he  has  set  his  stake,  and  has  referred 
all  whom  it  may  concern  to  the  laws  of  the  district,  by 
claiming  all  the  privileges  granted  by  the  laws  of  the 
district,  and  those  laws  in  express  terms  entitle  each 
locator  to  a  certain  number  of  feet,  then  the  length 
and  breadth  of  his  claim  are  fixed  with  reasonable  cer- 
tainty; because,  by  reading  the  laws  of  the  district 
with  the  notice  referring  to  them,  the  subsequent  loca- 
tor can  make  certain  the  exact  thing  claimed."  Glee- 
son  V.  Martin  White  Co.,  13  Nev.  442. 

The  proposition  of  defendant,  carried  to  its  logical 
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conclusion,  would  result  in  holding  that  the  notice  must 
show  on  its  face,  by  its  express  terms,  that  the  monu- 
ment referred  to  is  a  tangible,  visible  thing,  conveying 
with  it,  in  its  very  name,  prima  facie,  at  least,  the 
idea  of  permanency.  This  is  certainly  within  the  letter 
of  the  statute,  but  is  it  the  true  interpretation  of  it! 

In  construing  a  statute  the  court  will  look  beyond 
its  language,  and  to  matters  not  strictly  within  its  let- 
ter, but  which  fall  within  its  spirit.  U.  S.  v.  Falken- 
hainer,  21  Fed,.  Rep.  624.  This  statute  is  intended  to 
encourage  the  development  of  the  hidden  mineral 
wealth  of  our  country,  beneficial  alike  to  the  govern- 
ment and  the  citizen,  and  should  be  liberally  construed. 
The  object  of  the  record  is  not  to  specifically  describe 
the  claim  with  absolute  precision,  but  only  to  the 
extent  that  it  may  be  identified.  The  maxim  that 
**that  is  certain  which  may  be  rendered  certain' ' 
strongly  supports  this  notice. 

In  the  case  in  5  Sawyer,  supra,  the  court  held  a 
notice  suflScient  which  directed  all  concerned  to  the 
laws  of  the  district  for  information  as  to  the  extent  of 
the  claim.  If  this  be  sound,  then  this  notice  is  certainly 
sufficient,  aided  by  the  testimony  offered.  Within  the 
principle  of  the  maxim,  if  the  notice  so  far  refers  to  an 
object  which  can  readily  be  resorted  to  and  found  by 
anyone  interested  in  knowing  whether  or  not  the  par- 
ticular piece  of  ground  has  been  appropriated,  and, 
when  found,  taking  it  in  connection  with  the  notice,  he 
can  ascertain  the  existence,  extent,  and  situs  of  the 
claim,  it  would  be  valid. 

The  value  of  the  cases  cited  as  guides  to  a  satis- 
factory solution  of  this  question  is  much  diminished 
by  the  fact  that  they  are  limited  to  the  circumstances 
of  each  particular  case.  No  rule  of  universal  applica- 
tion, giving  to  the  statute  a  broad  and  liberal  interpre- 
tation, is  distinctly  announced  by  them.  But  this 
principle  may  be  gleaned  from  them :  That  the  object 
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of  the  notice  is  to  advise  the  public  with  reasonable 
certainty  of  the  location  and  extent  of  the  claim,  and, 
if  it  possesses  within  its  terms  information  from  which 
the  location  and  boundaries  may  be  found  and  identi- 
fied, by  reference  to  some  natural  object  or  monument 
which  is  in  fact  permanent,  it  is  sufficient,  although 
it  fails  to  designate  the  natural  object  or  permanent 
monument  as  such,  in  the  precise  language  of  the 
statute.  That  the  question  whether  such  object  refer- 
red to  amounts  to  a  natural  object  or  permanent 
monument,  within  the  meaning  of  the  statute,  is  a 
question  for  the  jury;  and,  therefore,  in  order  to  enable 
the  jury  to  determine  this  question,  parol  testimony  is 
admissible  to  show  the  existence  and  character  of  such 
object  or  monument  referred  to.  Opposed  to  this  view, 
the  case  of  Baxter  Mountain  Company  v.  Patterson, 
supr^,  so  far  as  my  research  has  extended,  in  effect 
stands  alone. 

The  court  below  very  properly  considered  it  as 
binding  authority.  That  case  has  been  much  criticised, 
and  the  principles  announced  by  it  have  never  been 
satisfactory  to  the  bar.  It  was  decided  by  a  divided 
court,  the  chief  justice  dissenting.  While  the  facts  of 
that  case  are  not  exactly  parallel  with  the  facts  in  this, 
the  decision  is  broad  enough,  and  the  doctrine  suffi- 
ciently comprehensive,  to  cover  this  case,  if  we  regard 
it  as  authority.  In  that  case,  as  in  this,  the  court 
excluded  the  location  notice,  and  refused  to  permit 
parol  evidence  to  be  introduced  to  show  that  the  loca- 
tion was  made  in  accordance  with  the  statute.  The 
proceedings  in  the  court  below  are  not  fully  stated  in 
the  majority  opinion,  but  they  appear  to  be  in  the  dis- 
senting opinion  of  Chief  Justice  Axtell.  From  his 
statements  of  the  histoiy  of  the  trial,  I  am  persuaded 
that  the  decision  of  the  court  held  the  requirements  for 
a  valid  location  notice  and  the  mode  of  proving  a  valid 
location  to  a  strictness  not  contemplated  by  the  framer 
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of  the  statute,  and  in  opposition  to  the  current  of  judi- 
cial opinion  upon  this  question.  It  should,  therefore, 
be  overruled. 

There  is  but  one  other  matter  to  be  noticed. 
Among  defendant's  objections  was  one  that  the  notice 
did  not  comply  with  section  1566  of  the  Compiled 
Laws,  in  this:  That  it  did  not  distinctly  mark  the  loca- 
tion on  the  ground,  so  that  its  boundaries  could  be 
readily  traced.  It  is  suflScient  to  say  that  this  question 
did  not  arise  in  the  court  below,  because  the  action  of 
the  court  in  excluding  the  location  notice  rendered  any 
testimony  as  to  the  marking  of  the  boundaries  upon 
the  ground  wholly  immaterial.  It  might  be  added,  in 
order  to  avoid  misapprehension,  that  it  would  appear 
to  be  a  rather  diflScult  thing  for  the  location  notice  to 
show  how  the  boundaries  were  marked  upon  the 
ground.  It  might,  however,  have  contained  a  descrip- 
tion of  such  marking,  but  this  would  be  unnecessary  in 
the  notice.  It  follows  that,  for  the  errors  committed 
in  excluding  the  notice  and  testimony  offered,  the  judg- 
ment should  be  reversed,  and  the  cause  remanded,  and 
it  is  so  ordered. 

Long,  C.  J.,  and  Reeves,  J.,  concur. 


[No.  313.    January  9, 1889.] 

TERRITORY  OF  NEW  MEXICO,  Appellee,  v.  W. 

0.  HEACOCK,  Appellant. 

Crimikal  Law — Embezzlement — Indictment,  Sufficiency  op — Section 
750,  CoMP.  Laws,  N.  M.  1884 — Construction  of  Statutes. — On  a 
proseoution  against  a  justice  of  the  peace  for  embezzlement  of  a  fine  im- 
posed, an  indictment  founded  on  section  750,  Compiled  Laws,  1884,  is 
not  sufficient.  That  section  applies  only  to  property  received  by  one  per- 
son to  be  carried  and  delivered  to  another  person.  The  proper  indict- 
ment would  have  been  under  section  752,  which  provides  for  the  em- 
bezzlement of  public  money.  The  indictment  was  also  fatally  defect- 
ive, in  failing  to  state  specifically  the  facts  constituting  the  offenso 
charged. 
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Appeal  from  a  judgment  of  the  Second  Judicial 
District  Court,  Bernalillo  county,  convicting  the  defend- 
ant of  embezzlement.  Judgment  reversed  and  cause 
remanded,  with  instruction  to  sustain  the  motion  in 
arrest  of  judgment. 

The  facts  are  stated  in  the  opinion  of  the  court. 

FiSKE  &  Waeren  and  Stone  &  Stone  for  appel- 
lant. 

The  count  for  embezzlement,  in  the  indictment,  is 
verbatim  the  Wisconsin  statute,  with  the  exception  of 
the  mere  verbal  substitution  in  our  statute  of  the 
word  '*bulk''  instead  of  '*the  mass."  R.  S.,  Wis.  (2 
Tay.  Stats.  1884),  ch.  165,  sec.  28.  The  supreme 
court  of  Wisconsin  holds  that  their  statute  applies  only 
to  coiiimon  carriers  and  others  in  like  capacity  carry- 
ing property  for  them,  and  persons  who  may  be 
intrusted  with  such  property  by  the  carrier,  to  its  des- 
tination. State  V.  Peacock,  20  Wis.  246,  and  cases 
cited ;  Commonwealth  v.  Brown,  4  Mass.  580 ;  Roscoe's 
Grim.  Ev.  438;  Nichols  v.  People,  17  N.  Y.  115; 
Barb.  Crim.  Law,  141 ;  Rex  v.  Nettleton,  R.  &  M. 
259. 

The  record  shows  that  the  money  charged  to  have 
been  embezzled  by  appellant  was  received  by  him  as 
justice  of  the  peace  in  payment  of  a  fine ;  and  is  clearly 
not  within  the  statute,  even  if  it  be  admitted  the  jus- 
tice was  authorized  to  receive  the  amount  of  the  fine. 

Wm.  Bbeeden,  attorney  general,  for  the  territory. 

Long,  C.  J. — This  case  is  here  on  appeal  by  Wil- 
liam C.  Heacock,  the  defendant  in  the  court  below. 
There  he  was  presented  by  indictment  on  a  charge  of 
embezzlement.    The    indictment    reads    as    follows: 
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*  ^Territory  of  New  Mextgo,  I  ^^ 
''County  of  Bernalillo.       J  ^^' 

"In  the  district  court,  at  the  May  term,  A.  D.  1886. 

"The  grand  jurors  of  the  territory  of  New  Mexico, 
taken  from  the  good  and  lawful  men  of  the  county  of  Ber- 
nalillo, of  the  territory  of  New  Mexico  aforesaid,  duly 
elected,  impaneled,sworn, and  charged,  attheterm  afore- 
said, to  inquire  in  and  for  the  county  of  Bernalillo  afore- 
said, upon  their  oaths  do  present,  that  William  C.  Hea- 
cock,  late  of  the  county  of  Bernalillo,  territory  of  New 
Mexico,  on  the  first  day  of  April,  in  the  year  of  our 
Lord  onethousand,eight  hundred  and  eighty-five,at  and 
in  the  county  of  Bernalillo  aforesaid,  became  and  was 
intrusted  with  two  gold  coins  of  the  current  gold  coins 
of  the  United  States,  each  of  the  denomination  of  five 
dollars,  and  each  of  the  value  of  five  dollars,  one  gold 
coin  of  the  current  gold  coin  of  the  United  States  of  the 
denomination  of  ten  dollars,  and  of  the  value  of  ten 
dollars;  one  United  States  treasury  note,  commonly 
called  'greenback,'  of  the  denomination  of  five  dollars, 
and  of  the  value  of  five  dollars ;  one  United  States 
national  bank  note,  current  as  money,  of  the  denomi- 
nation of  five  dollars,  and  of  the  value  of  five  dollars, 
and  four  dollars  in  silver  coin  of  the  current  silver  coin 
of  the  United  States,  of  the  value  of  four  dollars — a 
more  particular  description  of  which  said  gold  and  sil- 
ver coins  and  notes  is  to  the  grand  jurors  unknown — 
of  the  money  and  property  of  the  county  of  Bernalillo, 
in  the  territory  of  New  Mexico ;  and  being  so  intrusted 
therewith  he,  the  said  William  C.  Heacock,  the  said 
gold  and  silver  coins.  United  States  treasury  note,  and 
United  States  national  bank  note,  unlawfully,  know- 
ingly, willfully,  and  fraudulently  did  embezzle  and  con- 
vert to  his  own  use,  and  before  delivery  of  the  same  to 
the  said  county  of  Bernalillo,  to  which  they  were  to  be 
delivered;  and  so  the  said  William  C.  Heacock,  the  said 
gold  and  silver  coins  and  notes,  in  manner  and  form 
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aforesaid,  unlawifully,  knowingly,  willfully,  and  fraud- 
ulently did  steal,  take,  and  carry  away,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  territory  of 
New  Mexico ;  and  the  grand  jurors  aforesaid,  for  the 
territory  of  New  Mexico,  taken  from  the  good  and  law- 
ful men  of  the  county  of  Bernalillo,  of  the  territory  of 
New  Mexico  aforesaid,  duly  elected,  impaneled,  sworn, 
and  charged  at  the  term  aforesaid,  to  inquire  in  and 
for  the  county  of  Bernalillo  aforesaid,  upon  their  oaths 
do  further  present  that  William  G.  Heacock,  late  of  the 
county  of  Bernalillo,  territory  of  New  Mexico,  on  the 
jQrst  day  of  April,  in  the  year  of  our  Lord  one  thousand, 
eight  hundred  and  eighty-five,  at  and  in  the  county  of 
Bernalillo  aforesaid,  two  gold  coins  of  the  current  gold 
coins  of  the  United  States,  each  of  the  denomination 
of  five  dollars,  and  each  of  the  value  of  five  dollars ; 
one  gold  coin,  of  the  current  gold  coin  of  the  United 
States,  of  the  denomination  of  ten  dollars,  and  of  the 
value  of  ten  dollars ;  one  United  States  treasury  note, 
commonly  called  ^greenback,'  of  the  denomination  of 
five  dollars,  and  of  the  value  of  five  dollars ;  one  United 
States  national  bank  note,  current  as  money,  of  the 
denomination  of  five  dollars,  and  of  the  value  of  five 
dollars ;  and  four  dollars  in  silver  coin  of  the  current  sil- 
ver coin  of  the  United  States,  of  the  value  of  four  dollars 
— ^a  more  particular  description  of  which  said  gold  and 
silver  coins  and  notes  is  to  the  grand  jurors  unknown 
— of  the  money  and  property  of  the  county  of  Berna- 
lillo, in  the  territory  of  New  Mexico,  unlawfully  and 
knowingly  did  steal,  take,  and  carry  away,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  territory  of 
New  Mexico.  Harvey  B.  Febouson, 

*' District  Attorney  for  the  Second  District  of  New 
Mexico/' 
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The  defendant;  by  his  attorneys  Stone  &  Stone  and 
Fiske  &  Warren,  in  the  court  below  filed  a  demurrer  to 
the  indictment,  which  was  overruled,  and  the  defend- 
ant excepted.  The  cause  was  submitted  to  a  jury  for 
trial.  The  defendant  was  found  guilty,  whereupon  a 
motion  was  filed  by  him,  and  presented,  asking  for  a 
new  trial.  This  motion  was  overruled,  and  the  defend- 
ant excepted.  He  then  moved  in  arrest  of  judgment, 
and,  the  ruling  of  the  court  being  against  him,  the  de- 
fendant by  exceptions  saved  the  points  made  on  the 
motion,  and  now  presents  them  in  this  court  for  its 
action. 

The  sole  question  which  need  be  considered  is  as 
to  the  sufficiency  of  the  indictment,  and  that  is  the  only 
one  argued.  The  indictment  is  founded  on  section  750 
of  the  Compiled  Laws  of  1884,  which  reads  as  follows: 
'*If  any  carrier  or  other  person  to  whom  any  money, 
goods,  or  other  property  which  may  be  the  subject  of 
larceny  shall  have  been  delivered  to  be  carried  for  hire, 
or  if  any  other  person  who  shall  be  intrusted  with  such 
property,  shall  embezzle  or  fraudulently  convert  to  his 
own  use,  or  shall  secrete,  with  intent  to  embezzle  or 
fraridulently  convert  to  his  own  use,  any  money,  goods, 
or  property,  either  in  bulk  as  the  same  were  delivered, 
or  otherwise,  and  before  delivery  of  such  money, 
goods,  or  property,  at  the  places  or  to  the  persons  to 
whom  they  were  to  be  delivered,  he  shall  be  deemed, 
by  so  doing,  to  have  committed  the  crime  of  larceny. '* 

The  appellant  contends  that  this  section  applies 
only  to  common  carriers  and  others  in  like  capacity, 
carrying  property  for  hire,  and  to  persons  who  may  be 
by  such  carrier  intrusted  with  such  property  to  take 
the  same  to  its  destination ;  and  as  there  is  no  averment 
that  the  property  described  in  the  indictment  was  in- 
trusted to  the  defendant  as  a  carrier,  or  to  be  carried, 
it  is  contended  by  appellant  that  the  indictment  is  bad, 
and  that  the  demurrer  thereto  should  have  been  sus- 
tained. 


Jan.  1889]         Territoby  v.  Heacock.  59 

A  case  decided  at  the  March  term,  in  1855,  in  the 
supreme  court  of  Massachusetts  (Com.  v.  Williams,  3 
Gray,  461),  is  exactly  in  point.  In  that  case  the  stat- 
ute of  Massachusetts  is  set  out  in  full,  and  it  is  in  pre- 
cise terms  identical  with  section  750  of  the  Compiled 
Laws  of  the  territory.  In  that  case  the  defendant, 
Williams,  was  charged  under  this  section,  and  it  did 
not  appear  that  he  had  received  the  property  charged 
to  have  been  embezzled  as  a  carrier,  nor  that  he  was  a 
carrier.  In  applying  the  statute  to  the  facts,  the  court 
said:  ''This,  being  a  penal  statute,  is  to  be  construed 
strictly,  although  in  the  more  natural  grammatical  con- 
struction the  words  'such  property,'  in  the  clause 
relating  to  'any  other  pei-son  who  shall  be  intrusted 
with  such  property,'  refer  only  to  the  words,  'money, 
goods,  or  other  property^  which  may  be  the  subject  of 
larceny,'  yet  the  words  at  the  end  of  the  section,  'before 
delivery  of  such  money,  goods,  or  property  at  the  place 
at  which,  or  to  whom,  they  were  to  be  delivered,'  limit 
the  words,  'such  property,'  still  further,  and,  taken  in 
connection  with  the  words,  'carrier  or  other  person,' at 
the  beginning  of  the  section,  confine  its  application  to 
the  embezzlement  of  property  received  by  the  defend- 
ant to  be  carried  and  delivered  to  another  person." 

In  Wisconsin  (White  v.  State,  20  Wis.  247),  a  like 
statute  has  received  even  a  more  strict  construction. 
It  will  be  observed  in  Massachusetts  the  statute  is  lim- 
ited in  its  application  to  carriers,  while  in  the  Wisconsin 
case  it  is  limited  to  common  carriera  for  hire.  The 
Wisconsin  court  says:  "The  indictment  was  evidently 
drawn  under  section  28,  chapter  165,  Revised  Statutes. 
But  it  is  clear  that  section  does  not  apply  to  the  case. 
It  only  applies  to  embezzlement  by  common  carriers, 
and  others  in  like  capacity,  carrying  property  for  hire, 
and  persons  who  may  be  intrusted  with  such  property 
by  the  earner  to  its  destination.  This  is  the  construc- 
tion placed  upon  a  similar  statute  in  Massachusetts^ 
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and  we  think  it  is  the  correct  one.''  The  court  then 
refers  as  authority  for  the  foregoing  construction  to 
Com.  V.  Williams,  3  Gray,  461. 

The  construction  of  the  statute  thus  given  in  the 
courts  of  Massachusetts  and  Wisconsin  should  be  fol- 
lowed here.  This  view  of  the  construction  which  should 
be  given  to  the  statute  is  strengthened  by  reference  to 
the  facts  which  appear  in  the  record  of  this  case.  It  is 
there  shown  that  the  defendant,  Heacock,  in  April, 
1885,  was  a  justice  of  the  peace,  and  as  such  had  col- 
lected a  fine  imposed,  which  he  held  as  such  justice, 
and  for  which  he  never  accounted.  It  was  this  failure 
to  account  for  money  held  by  him  as  a  public  officer  for 
which  the  indictment  was  brought  under  section  750. 

The  following  section  amply  provides  for  that  class 
of  oflEenses:  *'Sec.  752.  If  any  person  having  in  his 
possession  any  money  belonging  to  this  territory,  or 
any  county,  precinct,  or  city,  or  in  which  this  territory, 
or  any  collector  or  treasurer  of  any  precinct  or  county, 
or  the  treasurer  or  disbursing  officer  of  this  terri- 
tory, or  any  other  pereon  holding  an  office  under 
the  laws  of  this  territory,  to  whom  is  intrusts  by 
virtue  of  his  office,  or  shall  hereafter  be  intrusted 
with  the  collection,  safekeeping,  receipt,  disbursement, 
or  the  transfer  of  any  tax,  revenue,  fine,  or  other  money, 
shall  convert  to  his  own  use,  in  any  way  or  manner 
whatever,  any  part  of  said  money,  or  shall  loan,  with 
or  without  interest,  any  part  of  the  money  intrusted  to 
his  care  as  aforesaid,  or  willfully  neglect  or  refuse  to 
pay  over  said  money,  or  any  part  thereof,  according  to 
the  provisions  of  law,  so  that  he  shall  not  be  able 
to  meet  the  demands  of  any  person  lawfully  demanding 
the  same,  whether  such  demand  be  made  before  or  after 
the  expiration  of  his  office,  he  shall  be  deemed  and 
adjudged  to  be  guilty  of  an  embezzlement." 

The  indictment  is  insufficient  on  another  ground — 
one  disclosed  in  the  case  of  Com.  v.  Smart,  6  Gray,  15. 
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In  that  case  the  indictment  charged  that  the  def endant, 
on  the  thirteenth  of  July,  1855,  at  Boston,  '*was  in- 
trusted by  one  Henry  Scott  with  certain  property,  the 
same  being  the  subject  of  larceny,  to  wit,  two  gold 
coins,''  etc. — ^the  property  being  fully  described  of  a 
value  stated — "the  property  of  said  Scott,  and  to  de- 
liver the  same  to  Scott  on  demand,''  and  afterward, 
on  the  same  day,  at  Boston,  "refused  to  deliver  the 
said  property  and  moneys  described  as  aforesaid  to  said 
Scott,  so  delivered  to  him  the  said  Smart  as  aforesaid, 
and  feloniously  did  embezzle  and  fraudulently  convert 
to  his  own  use;  the  same  then  and  there  being  de- 
manded of  said  Smart  by  said  Scott;  whereby,"  etc. 
The  court  say :  "It  is  among  the  first  and  most  familiar 
of  the  rules  of  criminal  pleading  that,  in  an  accusation 
against  a  party  charged  with  the  commission  of  an 
offense,  all  the  facts  and  circumstances  of  which  it  is 
constituted  ought  to  be  specifically  stated  and  set  forth. 
Tried  by  that  rule,  the  indictment  against  the  defend- 
ant is  manifestly  defective  and  insufficient,"  etc.  "The 
indictment  contains  no  description  of  the  act  com- 
plained of.  *  *  *  The  general  allegation  that  the  de- 
fendant was  intrusted  with  certain  enumerated  articles, 
the  property  of  Scott,  is  too  loose  and  indefinite,  since 
such  an  averment  is  equally  applicable  to  a  common 
carrier,  and  to  any  other  person  to  whom  chattels  were 
delivered,  either  to  be  carried  for  hire,  or  to  be  kept, 
or  used,  or  appropriated  to  any  particular  object  or 
service  in  the  manner  which  may  have  been  directed 
by  the  owners." 

For  all  that  appears  in  this  indictment,  defendant 
may  have  been  intrusted  with  this  money  to  be  used  by 
himself.  What  was  he  to  do  with  it,  and  what  did  he 
do  that  was  unlawfulf  It  may  be  answered,  he  appro- 
priated the  property  to  his  own  use  unlawfully.  If  so, 
the  facts  which  constitute  the  unlawful  appropriation 
should  in  any  event  be  averred.    The  same  case  says : 
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"The  general  charge  of  embezzlement  and  felonious 
appropriation  to  his  own  use,  by  a  party,  of  property 
intrusted  to  him,  is  insufficient  to  constitute  a  legal  and 
effectual  accusation.''  These  authorities,  no  doubt, 
were  not  cited  at  the  trial  below,  and  the  point  now 
made  evidently  was  not  argued  to  the  court  below,  but 
yet  it  is  in  the  record,  and  our  duty  to  pass  upon  it; 
but  they  seem  conclusive  on  the  point  made  by  the 
demurrer,  and  in  the  motion  in  arrest  of  judgment  the 
latter  should  have  been  sustained.  Accordingly  the 
ruling  of  the  court  below  will  be  reversed,  and  the  cause 
remanded,  with  instruction  to  sustain  the  motion  in 
arrest  of  judgment. 

Henderson  and  Beeves,  JJ.,  concur. 


[No.  338.    January  12,  1889.] 

HENRY  D.  BATES  and  GEORGE  W.  COOKE, 
Plaintiffs  In  Error,  v.  WILLIAM  B.  CHIL- 
DERS  AND  THOMAS  P.  CONWAY,  Defendants 
In  Error. 

Vendor's  Lien — ^Equity — Remedy  at  Law— Jurisdiction. — ^In  a  pro- 
ceeding, by  bill  in  equity,  for  the  enforcement  of  a  vendor's  lien, 
against  an  assignee  of  the  property,  purchasing  with  knowledge  of 
the  lien,  an  objection  that  the  plaintiff  has  an  adequate  remedy  at 
law  on  the  contract  with  the  original  vendee,  is  not  well  founded, 
where  it  appears  the  latter  is  insolvent.  A  court  of  equity  will  remit  a 
party  to  his  remedy  at  law  only  when  an  equally  efficient  remedy 
exists  there.  A  judgment  which  can  not  be  collected  at  law  can 
not  be  said  to  be  equally  as  efficient  a  remedy  as  a  decree  establish- 
ing a  lien  upon  property  sufficient  to  satisfy  the  amount  of  the  judg- 
ment. 

Id. — Express  Reservation,  Not  Necessary  to  Create  Lien — Pre- 
sumption.— In  such  a  proceeding,  it  is  not  necessary  to  show  an 
express  reservation  by  the  seller  to  create  the  vendor's  lien;  it  will 
be  presumed,  by  a  court  of  equity,  as  an  incident  to  the  transaction, 
in  the  absence  of  any  facts  showing  an  intention  to  exclude  it. 
Jones  on  Liens,  sec.  1064. 
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Id.— Contract  op  Sale— Construction  op  Contract.— Where  it  is 
stipulated  in  a  contract  for  the  sale  of  an  undivided  interest  in  a  mine, 
that  the  unpaid  balance  of  purchase  money  shall  be  paid  when  the 
mine  is  sold,  out  of  the  proceeds  of  sale,  the  vendee  to  reimburse 
himself  for  any  money  necessarily  expended  by  him  for  assessment 
purposes,  out  of  the  first  money  realized  from  the  sale,  the  residue  to 
go  to  the  vendor  until  he  shall  receive  the  amount  due  him,  the  bal- 
ance to  be  paid  is  a  sum  certain,  for  which  a  vendor's  lien  will  exist. 

Id.— Enforcement  of  Lien  bt  Assignee— Personal  Judgment.— The 
lien  of  a  vendor  for  purchase  money  may  be  enforced,  in  equity,-  by 
his  assignee  for  value,  either  as  against  the  original  vendee,  or 
against  one  who  purchases  from  him  with  notice  that  the  purchase 
money  has  not  been  paid.  But  it  is  error  in  such  case  to  render  a 
personal  Judgment  against  the  assignee,  where  there  is  nothing  in  the 
bill  or  evidence  to  support  such  a  judgment. 

Eebor,  from  a  judgment  in  favor  of  plaintiflEs,  to 
the  Second  Judicial  District  Court,  Socorro  County. 
Judgment  affirmed  with  the  modification  that  so  much 
of  the  judgment  be  stricken  out  as  provided  for  exe- 
cution against  defendant  Bates. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wabren  &  Fergusson  for  plaintiffs  in  error. 

The  court  erred  in  overruling  the  demurrer  to  the 
bill.  No  lien  existed  in  favor  of  Smith,  as  vendor  of 
the  mine,  upon  the  facts  shown.  It  distinctly  appears 
from  the  agreement  of  Cooke,  accepted  by  Smith,  that 
the  latter  accepted  it  as  a  substitute  for  and  in  nova- 
tion of  the  balance  of  the  unpaid  purchase  money,  and 
not  as  security  therefor.  If  Smith  had  brought  suit 
against  Cooke  for  the  balance,  the  special  agreement 
would  have  been  a  sufficient  defense ;  and  this  is  held 
to  be  the  sure  criterion  as  to  the  question  of  existence 
of  a  vendor's  lien.  1  Eq.  Lead  Cas.  [4  Am.  Ed.] 
i66j  470;  3  Pom.  Eq.  Jur.,  sec.  1252,  and  cases  cited; 
Dixon  V.  Cafere,  20  Beav.  118;  Keith  v.  Wolf,  5  Bush. 
646;  Thames  V.  Caldwell,  60  Ala.  644;  3  Hilliard  on 
Mort.  696. 
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The  balance  was  not  a  sum  certain,  but  such 
amount  as  might  remain  of  the  proceeds  of  a  future 
sale  by  Cooke,  after  deducting  his  expenses  for  assess- 
ments, not  exceeding  $750.  If  the  proceeds  of  sale 
were  not  sufficient  to  pay  the  $750,  Smith  would  only 
be  entitled  to  the  amount  received  from  Cooke.  A 
vendor's  lien  does  not  exist  in  favor  of  an  uncertain  or 
contingent  demand.  Harris  v.  Hanie,  37  Ark.  348; 
De  Forest  v.  Holum,  38  Wis.  516;  Patterson  v.  Ed- 
wards, 29  Miss.  67;  3  Pom.  Eq.  Jur.,  sec.  1251;  3 
Wash.  Eeal  Prop.  p.  90,  et  seq. ;  Selby  v.  Stanley, 
4  Minn.  65 ;  Daughaday  v.  Paine,  6  id.  450 ;  Walker's 
Am.  Law,  S15. 

The  common  law  *'as  recognized  in  the  United 
States"  is  adopted  in  this  territory.  The  vendor's  lien 
is  not  recognized  as  existing  in  a  majority  of  the  states, 
and  may  be  regarded  as  not  adopted  here.  3  Pom. 
Eq.  Jur.,  sec.  1349,  and  notes;  3  Wash.  Real  Prop.,  p. 
93,  and  note. 

The  lien  of  a  vendor  is  personal  to  himself,  and 
can  not  be  assigned.  While  under  our  law  the  com- 
plainants could  sue  as  assignees  of  the  contract,  they 
are  not  entitled  to  the  lien.  Cordova  v.  Hood,  17  Wall. 
8;  3  Pom.  Eq.  Jur.,  sec.  1254,  and  cases  cited;  2  Wash. 
Real  Prop.,  p.  92,  sec.  3,  chap.  16;  Wing  v.  Goodman, 
75  111.  159;  Richards  v.  Leaming,  27  111.  431. 

Complainants  have  an  adequate  remedy  at  law. 
Hayward  v.  Andrews,  106  U.  S.  672;  Litchfield  v. 
Ballon,  114  id.  190. 

The  decree  is  fatally  erroneous  in  rendering  a  per- 
sonal and  general  judgment  against  defendant  Bates. 

The  relief  given  by  a  court  of  equity  in  case  of 
a  vendor's  lien  is  similar  in  all  respects  to  that  for 
foreclosure  of  a  mortgage.  Markoe  v.  Andras,  67  111. 
34;  Gaston  v.  White,  46  Mo.  486;  King  v.  Y.  M. 
Ass^n,  1  Woods,  386. 

Judgment  could  only  be  entered  for  a  deficiency  of 
proceeds  of  sale.    Eq.  Rules,  New  Mexico,  rule  16. 
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C.  L.  Jackson  and  W.  B.  Childeks  for  defendants 
in  error. 

The  answer  waived  the  demurrer,  and  it  ceased  to 
be  a  part  of  the  record.  Young  v.  Martin,  8  Wall. 
354;  Adams  V.  Howard,  9  Fed.  Rep.  347;  Basey  v. 
Gallagher,  20  Wall.  670;  Marshall  v.  Vicksburg,  15 
Wall.  146. 

The  defendant  can  not  avail  himself  of  the  plea, 
anless  he  stood  on  its  sufficiency.  The  answer  was  gen- 
eral and  overruled  the  plea.  Taylor  v.  Luther,  2  Sum- 
ner, 228;  Stearns  V.  Page,  1  Story,  204. 

An  agreement  by  which  the  maker  incurs  an  obli- 
gation, and  pledges  the  produce  of  land,  or  the  land 
itself  as  security,  gives  a  lien.  3  Pom.  Eq.  Jur.,  sees. 
1233-1237,  and  notes;  Chase  v.  Pick,  21  N.  Y.  581; 
SpoflEord  V.  Kirk,  97  U.  S.  487. 

''Every  executory  agreement  in  writing,  whereby 
the  contracting  party  sufficiently  indicates  an  intention 
to  make  some  particular  property,  real  or  personal, 
or  fund  therein  described  or  identified  a  security  for 
a  debt  *  *  *  creates  an  equitable  lien  upon  the 
property  so  indicated,  which  is  enforcible  against  the 
property,  in  the  hands,  not  only  of  the  original  contract- 
or, but  of  *  *  *  his  purchasers  or  incumbrancers  with 
notice.^'  3  Pom.  Eq.  Jur.,  sec.  1235;  Daggett  v. 
Rankin,  31  Cal.  321;  Wright  v.  Ellison,  1  Wall.  16; 
Exchange  Bank  v.  McClown,  73  Me.  498  (40  Am, 
Rep.  388);  Wright  v.  Bircher,  72  Mo.  179. 

The  assignment  of  a  fund  to  come  into  existence 
in  future  is  an  equitable  assignment.  U.  S.  v.  Carlisle, 
4  Am.  L.,  U.  S.  Cts.  231  (6  circuit,  Mich.);  Knapp  v. 
Alvord,  10  Paige,  205;  Field  v.  Mayor  (N.  Y.),57  Am. 
Dec.  435,  and  notes;  Trull  v.  Eastman,  37  Am.  Dec. 
128,  and  notes;  East  Lewisburg  Co.  v.  Marsh,  91  Pa. 
St.  99. 

An  assignment  of  part  of  the  purchase  money  to 
come  into  existence  when  a  sale  was  made,  of  which 
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the  purchaser  was  notified,  and  to  which  he  assented, 
is  good  in  the  hands  of  the  assignee.  31  Cal.  321 ; 
Barnard  v.  Nowich  R'y  Co.,  4  CliflEord,  351;  Peugh 
V.  Porter,  112  U.  S.  737. 

Where  there  is  no  controlling,  settled  local  rule  of 
property,  the  federal  courts  will  apply  the  rule  that  a 
lien  for  purchase  money  passes  by  assignment  of  the 
debt.     Ober  v.  Gallagher,  93  U.  8.  199. 

The  enforcement  of  an  equitable  lien  is  an  appro- 
priate head  of  equity  jurisdiction.  Vallette  v.  White- 
water Valley  Canal  Co.,  4  McLean,  192. 

As  to  such  liens,  see:  3  Pom.  Eq.  Jur.,  sees.  1255, 
1258,  and  notes;  Markal  v.  Andrews,  67  111.  34;  Ober 
V.  Gallagher,  93  U.  S.  208. 

The  court  had  jurisdiction  of  the  parties  and  the 
subject-matter.  Bates  did  not  answer.  Cooke  filed  no 
exceptions  to  the  master's  report.  Neither  can  be 
heard  now.  Equity  Rules,  16,  17,  p.  31 ;  id.  85-87,  p. 
31;  2  Danl.  Ch.  Pr.  1303,  et  seq. 

To  prevent  a  resort  to  equity  the  remedy  at  law 
must  be  equally  as  efficient.  Wylie  v.  Cox,  15  How. 
415;  Watson  v.  Sutherland,  5  Wall.  75. 

Equity  once  acquiring  jurisdiction  retains  it  to  give 
entire  relief  within  the  equities  to  be  enforced.  Ober 
V.  Gallagher,  93  U.  S.  199;  Kennedy  v.  Creswell,  101 
id.  641;  Tayloe  v.  Ins.  Co.,  9  How.  370. 

No  exceptions  were  filed  before  the  master,  and  no 
exceptions  to  his  report  filed  in  the  district  court.  The 
decree  was  in  accordance  with  the  report,  and  can  not 
be  reviewed  here.  Danl.  Ch.  Pr.  and  PL,  1303-1319; 
Copelandv.  Cram,  9  Pick.  73;  Byington  v.  Wood,  1 
Paige,  45;  Story  v.  Livingston,  13  Pet.  359;  Hudgins 
V.  Kemp,  20  How.  45;  New  Orleans  v.  Gaines,  15 
Wall.  625. 

If  the  decree  is  erroneous  in  awarding  a  general 
execution  as  to  Bates,  the  court  will  amend  it  here. 
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Long,  C.  J. — This  cause  is  here  on  writ  of  error 
sued  out  by  Henry  D.  Bates  and  George  W.  Cooke, 
who  are  plaintiffs  in  error.  The  action  was  commenced 
in  the  court  below  by  William  B.  Childers  and  Thomas 
F.  Conway  as  complainants,  making  the  plaintiflEs  in 
error  in  this  court  defendants  to  the  bill  of  complaint 
in  the  court  below.  The  bill  of  complaint  is  as  fol- 
lows: 

**Territoey  of  New  Mexico,  Second  Judicial  Dis- 
trict.   County  of  Socorro — ss. 

**In  the  district  court  of  Socorro  county.  New 
Mexico,  in  the  Second  judicial  district. 

'*To  the  Honorable  William  H.  Brinker,  associ- 
ate justice  of  the  supreme  court  of  New  Mexico  and 
judge  of  the  Second  judicial  district  of  said  territory 
of  New  Mexico:  William  B.  Childers,  of  Bernalillo 
county,  and  Thomas  F.Conway,  of  Grant  county,  in 
the  territory  of  New  Mexico,  bring  this  bill  against 
Henry  D.  Bates  and  George  W.  Cooke,  both  of 
Socorro  county,  New  Mexico,  and  thereupon 
humbly  complaining,  your  orators,  William  B. 
Childers,  of  Bernalillo  county,  and  Thomas  F.  Con- 
way, of  Grant  county,  territory  of  New  Mexico, 
respectfully  represent  unto  your  honor  that  on  or  about 
the  twentieth  day  of  April,  1883,  one  John  D.  Smyth 
was  the  owner  and  possessed  of  a  certain  mine  known 
as  the  Imperial  mine,  located  and  situated  in  the  Mag- 
dalena  mountains  in  Socorro  county,  New  Mexico ;  that 

afterwards,  on  the day  of ,  1883,  said  John 

D.  Smyth  sold  and  conveyed  an  undivided  one  fourth 
interest  in  said  Imperial  mine  to  defendant  George  W. 
Cooke,  of  Socorro  county,  New  Mexico ;  that  by  the 
term  of  said  sale  from  said  Smyth  to  said  Cooke  that 
said  Cooke  was  to  pay  said  Smyth  the  sum  of  $500  cash 
in  hand-,  and  the  further  sum  of  $750  was  to  be  paid 
said  Smyth  when  the  said  Imperial  mine  should  be 
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sold  out  of  the  proceeds  of  such  sale,  provided  that  said 
Cooke  was  to  be  compensated  for  all  money  necessarily 
laid  out  by  him  for  assessment  purposes,  and  then  all 
of  the  balance  of  the  money  received  for  the  above- 
mentioned  one  fourth  interest  to  go  to  said  Smyth, 
until  he  should  receive  the  said  sum  of  $750;  that  said 
Smyth  was  entitled  to  and  at  said  time  of  said  sale 
reserved  a  vendor's  lien  upon  said  mine  to  secure  the 
payment  of  said  sum  of  $750  unpaid  purchase  money ; 
that  a  memorandum  of  said  contract  of  sale  was  reduced 
to  writing,  and  signed  by  said  Cooke,  and  by  him  deliv- 
ered  to  said  Smyth,  and  the  same  was  duly  filed  for 
record  in  the  oflBce  of  the  probate  clerk  and  ex-oflBcio 
recorder  in  and  for  said  Socorro  county,  New  Mexico, 
on  the  second  day  of  May,  1883,  and  was  duly  recorded 
in  Book  8,  page  218,  in  the  records  of  said  office,  and 
the  original  of  which  said  memorandum  is  herewith 
filed,  and  made  a  part  of  this  bill  and  marked  ^Exhibit 
A;'  that  the  said  John  D.  Smyth,  being  at  that  time 
and  afterwards  indebted  to  complainants,  in  payment 
of  said  indebtedness,  on  the  twenty-fifth  day  of  March, 
1884,  in  writing  on  the  back  of  said  memorandum,  as- 
signed to  complainants  the  right,  title  and  interest  of 
him,  the  said  Smyth,  in  and  to  said  contract,  and  also 
assigned  the  complainants  the  balance  of  the  purchase 
money  due  on  account  of  said  fourth  interest  in  said 
Imperial  mine,  and  the  said  vendor's  lien  upon  said 
mine,  and  authorized  the  payment  of  said  balance  to 
said  complainants ;  and  that  on  said  twenty-fifth  day 
of  March,  1884,  said  memorandum  of  said  contract  of 
said  sale,  with  the  said  indorsement  on  the  back  there- 
of, was  again  filed  for  record  in  the  office  of  the  probate 
clerk  and  ex-officio  recorder  in  and  for  said  Socorro 
county,  and  was  duly  recorded  in  Book  10,  page  623, 
of  the  records  of  said  office,  all  of  which  will  appear 
from  said  'Exhibit  A;'  that  one  John  M.  Shaw, 'now 
deceased,  at  one  time  was  possessed  of  and  the  owner 
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of  the  other  undivided  three  fourths  interest  in  said 
Imperial  mine,  but  before  his  decease  sold  and  conveyed 
the  said  undivided  three  fourths  interest  in  said  Impe- 
rial mine  to  defendant  Henry  D.  Bates.  ^ 

**The  defendant  Cook  on  the day  of  August^ 

1886,  sold  and  conveyed  the  above  mentioned  undi- 
vided one  fourth  interest  in  said  Imperial  mine,  which 
he  had  bought  as  aforesaid  from  said  John  D.  Smyth, 
to  defendant  Henry  D.  Bates  for  a  large  sum  of  money, 
more  than  sufficient  to  compensate  defendant  Cooke  for 
all  money  necessarily  laid  out  by  him  for  assessment 
purposes,  and  to  satisfy  the  aforesaid  claim  of  seven 
hundred  and  fifty  dollars  unpaid  purchase  money,  now 
due  complainants,  and  interest  thereon;  that  said  de- 
fendant Henry  D.  Bates  is  now  the  legal  owner  and  in 
possession  of  said  Imperial  mine ;  that  prior  to  the  said 
purchase  of  said  Imperial  mine  by  said  defendant 
Henry  D.  Bates  from  defendant  George  W.  Cooke  and 
from  said  John  M.  Shaw,  deceased,  and  prior  to  said 
defendant  Henry  D.  Bates  acquiring  any  right  or  title 
in  said  Imperial  mine,  said  defendant  Henry  D.  Bates 
had  full  knowledge  of  the  fact  of  the  above  mentioned 
seven  hundred  and  fifty  dollars  being  unpaid  purchase 
money  on  said  Imperial  mine,  and  that  it  was  to  be 
paid  to  complainants ;  that  since  said  conveyance  of 
said  one  fourth  interest  in  said  Imperial  mine  from 
defendant  Cooke  to  defendant  Bates,  both  said  defend- 
ants  Cooke  and  Bates  have  promised  to  carry  out  said 
contract  of  sale  as  witnessed  by  the  said  Exhibit  A, 
and  have  agreed  that  said  defendant  Bates  should  pay 
to  complainants  the  said  sum  of  seven  hundred  and 
fifty  dollars  unpaid  purchase  money,  as  aforesaid,  and 
satisfy  claimants'  just  demand  and  lion  therefor,  but 
said  defendant  Bates  has  failed,  and  still  fails,  to  pay 
the  same,  though  it  has  long  since  been  due  and  paya- 
ble; that  defendant  Henry  D.  Bates  has  paid  part  of 
the  money  he  agreed  to  pay  for  said  one  fourth  interest 
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in  said  Imperial  mine  to  defendant  George  W.  Cooke, 
instead  of  paying  the  same  to  your  complainants,  after 
recompensing  said  defendant  Cooke  for  the  money  said 
Cooke  necessarily  laid  out  for  assessment  purposes; 
that  the  amount  of  the  money  so  paid  to  said  defend- 
ant Cooke  by  said  defendant  Bates  was  more  than 
enough  to  recompense  said  defendant  Cooke  for  money 
necessarily  laid  out  by  him  for  assessment  purposes, 
and  to  satisfy  the  said  claim  for  unpaid  purchase 
money  now  due  complainants,  and  that  there  is  still 
due  from  said  Bates  on  account  of  the  aforesaid  pur- 
chase of  said  one  fourth  undivided  interest  in  said 
mine  from  said  Cooke  by  said  Bates  a  sum  of  money 
more  than  sufficient  to  pay  and  satisfy  said  sum  of 
seven  hundred  and  fifty  dollars  and  interest  thereon, 
being  unpaid  purchase  money  on  said  one  fourth  inter- 
est in  said  mine  as  aforesaid ;  and  that  said  defendant 
Cook  is  insolvent. 

* 'Forasmuch,  therefore,  as  your  complainants  are 
without  remedy  in  the  premises,  except  in  a  court  of 
equity,  and  to  the  end  that  the  said  Henry  D.  Bates 
and  George  W.  Cooke,  who  are  made  parties  defend- 
ants to  this  bill,  be  required  to  make  full  and  direct 
answer  to  the  same,  but  not  under  oath,  the  answer 
under  oath  being  hereby  waived,  and  more  specially 
they  may  answer  and  set  forth — First,  the  considera- 
tion for  the  said  sale  of  the  aforesaid  one  fourth  interest 
in  said  Imperial  mine  from  defendant  Cooke  to  defend- 
ant Bates ;  second,  the  amount  of  money  necessarily 
laid  out  by  defendant  Cooke  for  assessment  purposes  on 
the  aforesaid  one  fourth  interest  in  said  Imperial  mine ; 
third,  the  amount  of  money  paid  by  said  defendant  Bates 
to  or  on  account  of  said  defendant  Cooke,  as  a  part  of 
the  consideration  from  defendant  Bates  to  defendant 
Cook,  for  said  one  fourth  interest  in  said  Imperial 
mine;  fourth,  the  amount  of  money  now  due  from  said 
Bates  on  account  of  the  purchase  by  him  as  aforesaid 
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from  said  Cooke  of  the  undivided  one  fourth  interest 
in  said  mine.  And  to  the  further  end  that  an  account 
may  be  taken  in  this  behalf  under  the  directions  of  the 
court,  that  your  complainants  may  be  decreed  to  be 
entitled  to  a  lien  upon  the  said  premises  for  the  amount 
due  your  complainants  as  unpaid  purchase  money  as 
aforesaid,  and  interest  thereon ;  and  that  the  said  de- 
fendant Henry  D.  Bates  may  be  decreed  to  pay  your 
complainants  the  amount  so  found  to  be  due,  by  a 
short  day  to  be  fixed  by  the  court,  and  that  in  default 
of  such  payment  the  said  premises  may  be  sold  as  the 
court  shall  direct  to  satisfy  said  amount  and  costs ;  and 
that  your  complainants  may  have  such  other  and  further 
relief  in  the  premises  as  equity  may  require  and  to  your 
honor  shall  seem  meet. 

^*May  it  please  your  honor  to  grant  the  writ  of 
subpoena  in  chancery  directed  to  the  sheriflE  of  said 
county  of  Socorro,  commanding  him  that  he  summon 
the  defendants  Henry  D.  Rates  and  George  W.  Cooke 
to  appear  before  the  said  court  on  the  first  day  of  the  next 
November  term  thereof,  to  be  held  at  the  couthouse  in 
Socorro,  in  the  county  of  Socorro  aforesaid,  and  then 
and  there  to  answer  this  bill.        C.  L.  Jackson, 

'* Solicitor  for  Complainants.'' 

The  defendant  Henry  D.  Bates  was  duly  served 
with  process,  but,  failing  to  file  answer,  the  bill  was 
taken  as  against  him  as  confessed  for  want  of  such 
answer.  George  W.  Cooke,  however,  appearing  in  said 
court,  filed  a  demurrer  to  the  bill  of  complaint.  The 
court  overruled  the  demurrer,  and  that  action  is  assigned 
for  error  here. 

It  is  contended  by  plaintiff  in  error,  in  argument, 
that  there  is  no  equity  in  the  bill,  because  the  plaintiffs 
have  a  clear  and  adequate  remedy  at  law  on  the  contract 
executed  by  Cooke  to  Smyth  at  the  time  of  the  pur- 
chase of  the  mine,  and  because  complainants  are  as- 
signees of  the  contract,  and  not  the  vendors  of  the 
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mine,  and  for  the  further  reason  that  no  vendor's  lien 
was  reserved  by  the  seller  at  the  time  he  sold  the  mine. 
It  is  averred  in  the  bill  that  Cooke  is  insolvent,  so  as  a 
personal  judgment  against  him  would  be  fruitless,  and 
equity  would  not  remit  a  complainant  to  a  fruitless  suit 
at  law  to  procure  a  judgment,  where  it  is  admitted  that 
such  a  proceeding  would  be  barren  of  results.  It  is 
only  when  the  party  has  an  equally  efficient  remedy  at 
law  that  equity  will  require  him  to  go  there  for  his 
relief  in  the  first  instance.  It  can  not  be  said  that  a 
judgment  which  can  not  be  collected  would  be  equally 
as  efficient  a  remedy  as  a  decree  establishing  a  lien 
upon  a  piece  of  property  amply  sufficient  to  make  the 
amount  of  the  judgment. 

The  contention,  that  no ''vendor's  lien  was  reserved 
by  Smyth  upon  the  mine  at  the  time  of  the  sale," 
raises  the  question  whether  any  such  a  reservation  is 
necessary.  If  so,  then  the  vendor's  lien  is  not  one 
which  arises  out  of  the  transaction,but  only  becomes  such 
when  reserved.  2Story,  Equity  Jurisdiction,section  1218, 
defines  the  true  character  of  the  vendor's  lien:  ''This 
lien  of  the  vendor  of  real  estate  for  the  purchase  money 
is  wholly  independent  of  any  possession  on  his  part ; 
and  it  attaches  to  the  estate  as  a  trust,  equally  whether 
it  be  actually  conveyed  or  only  be  contracted  to  be 
conveyed.  It  has  often  been  contended  that  the  crea- 
tion of  such  a  trust  by  courts  of  equity  is  in  contraven- 
tion of  the  policy  of  the  statute  of  frauds,  but,  whatever 
may  be  the  original  force  of  such  an  objection,  the 
doctrine  is  now  too  firmly  established  to  be  shaken  by 
any  mere  theoretical  doubts.  Courts  of  equity  have 
proceeded  upon  the  ground  that  the  trust  being  raised 
by  implications,  is  not  within  the  purview  of  that  stat- 
ute; but  is  excepted  out  of  it.  *  *  *  The  principle 
upon  which  courts  of  equity  have  proceeded  in  estab- 
lishing this  lien  in  the  nature  of  a  trust  is  that  a  person 
who  has  gotten  the  estate  of  another  ought  not  in  con- 
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science,  to  be  allowed  to  keep  it,  and  not  to  pay  the 
full  consideration  money. ' '  Jones,  Liens,  section  1064, 
states  the  rule  thus:  ''The  lien  is  presumed  to  exist  in 
all  cases,  unless  an  intention  be  clearly  manifest  that 
it  shall  not  exist.  *  *  *  Being  an  incident  of  the  trans- 
action, it  is  excluded  only  by  facts  which  show  an  in- 
tention to  exclude  it.  Want  of  knowledge  on  the  part 
of  the  vendor  that  the  law  gives  a  lien,  or  a  secret 
intention  on  his  part  not  to  claim  it,  does  not  affect  the 
right.  ^'  The  true  character  of  this  lien  is  thus  shown 
by  authority  not  to  be  one  created  by  express  contract, 
requiring  for  its  creation  words  of  reservation,  but  one 
raised  up  as  a  matter  of  conscience,  as  an  implication 
out  of  the  transaction.  The  lien  grows  out  of  the  sale, 
and  the  duty  of  the  buyer  to  pay  the  purchase  money. 
''Where  a  vendor  delivers  possession  of  an  estate  to  a 
purchaser  without  receiving  the  purchase  money,  equity, 
whether  the  estate  be  or  be  not  conveyed,  and  although 
there  was  not  any  special  agreement  for  that  purpose, 
gives  the  vendor  a  lien  on  the  land  for  the  money." 
2  Sugd.  Vend.  324.  These  authorities  make  it  clear 
there  was  no  need  of  reservation  by  the  seller  to  create 
the  vendor's  lien. 

Plaintiffs  in  error  urge  the  further  objection: 
"The  balance  due  was  not  a  sum  certain,  but  such 
amount  as  might  remain  of  the  proceeds  of  a  future  sale 
by  Cooke  after  deducting  Cooke's  expenses  for  assess- 
ment work,  not  exceeding  seven  hundred  and  fifty 
dollars."  This  contention  is  not  well  sustained  when 
the  terms  of  the  written  promise  to  pay  are  considered. 
The  instrument  of  sale  contained  the  promise  to  pay 
as  follows : 

"This  is  to  certify  that,  whereas,  John  D. 
Smyth,  of  Socorro  county.  New  Mexico,  has  this  day 
sold  and  conveyed  to  me  one  fourth  interest  in  the 
Imperial  mine,  located  in  the  Magdalena  mountains,  in 
the  county  of  Socorro,  for  the  sum  and  price  of  twelve 
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hundred  and  fifty  dollars,  five  hundred  dollars  of  which 
I  have  paid  cash  in  hand,  the  remaining  seven  hundred 
and  fifty  dollara  to  be  paid  when  the  mine  is  sold,  out 
of  the  proceeds  of  the  sale ;  that  is  to  say,  I  am  to  do 
the  necessary  work  on  said  one  fourth  interest  to  keep 
up  the  assessment  until  patent  is  obtained,  or  the  mine 
sold,  and  out  of  the  first  money  realized  from  sale  I  am 
to  repay  myself  the  money  necessarily  laid  out  for 
assessment  purposes,  and  then  all  the  balance  of  the 
money  received  for  this  one  fourth  interest  to  go  to 
said  John  D.  Smyth  until  he  shall  receive  the  seven 
hundred  and  fifty  dollars  then  due  him. 

'^Geobge  W.  Cooke." 

In  this  contract  $1,250  is  the  price  named  for 
which  the  one  fourth  interest  was  sold.  That  repre- 
sents the  purchase  money,  and  is  a  sum  certain.  Of 
that  amount  $500  was  paid  in  cash,  leaving  a  balance 
of  $750  yet  to  be  paid,  which  sum,  it  is  recited  in  the 
closing  part  of  the  contract,  is  to  be  paid  to  Smyth. 
The  sum  to  be  paid  is  certain,  but  the  time  of  payment 
may  be  indefinite.  The  sum  to  be  paid  is  $750,  the 
unpaid  balance  of  the  $1,250  purchase  price;  the  time 
of  payment  is  after  a  sale  of  the  mine,  and  a  reimburse- 
ment to  Cooke  of  his  expenditures  for  made  assess- 
ments. 

The  remaining  question  is  whether  the  written 
promise  to  pay  is  assignable,  so  as  to  vest  in  the 
assignee  the  right  to  sue  in  a  court  of  equity  to  enforce 
the  vendor's  lien  existing  originally  in  favor  of  the 
seller.  A  reference  to  the  bill  shows  that  the  complain- 
ants therein  averred  that  in  payment  of  an  indebtedness 
due  from  Smyth  to  Childers  and  Conway,  Smyth,  by 
writing  indorsed  on  the  back  of  the  contract,  assigned 
to  them,  not  only  all  his  right,  title,  and  interest  in  the 
contract,  or  promise  to  pay,  but  also  the  vendor's  lien 
on  the  mine,  and  authorized  Cooke  to  pay  the  assignees 
the  amount  due  to  Smyth.  In  2  Story;  Equity  Jurisdic- 
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tion.  section  1039,  the  doctrine  of  assignments  at  law  is 
discussed.  In  the  next  section  it  is  said:  ^ 'But courts  of 
equity  have  long  since  totally  disregarded  this  nicety. 
They  accordingly  give  eflfect  to  assignments  of  trusts  and 
contingent  interests,  and  expectancies,  whether  they 
are  in  real  or  in  personal  estate,  as  well  as  to  assignments 
of  choses  in  action.  Every  such  assignmentis  considered, 
in  equity,  as  in  its  nature  a  declaration  of  trust,  and  an 
agreement  to  permit  the  assignee  to  make  use  of  the 
name  of  the  assignor  in  order  to  recover  the  debt,  or  to 
reduce  the  property  to  possession.  *  *  •  Courts  of 
equity  will  support  assignments,  not  only  of  choses  in 
action  and  of  contingent  interests,  but  also  of  things 
which  have  no  present  actual  or  potential  existence,  but 
rest  in  mere  possibility.  *  *  *  [id.,  sec.  1044] ;  for 
instance,  if  A.,  having  a  debt  due  to  him  from  B., 
should  order  it  paid  to  C,  the  order  would  amount  in 
equity  to  an  assignment  of  the  debt,  and  would  be 
enforced  in  equity,  although  the  debtor  had  not  as- 
sented thereto.  *  *  *  In  such  case  a  trust  would  be 
created  in  favor  of  the  equitable  assignee  on  the  fund, 
and  would  constitute  an  equitable  lien  upon  it.'' 
Section  1047:  *'To  constitute  an  assignment  of  a  debt 
or  other  chose  in  action  in  equity,  no  particular  form  is 
necessary.  Indorsing  a  bond  or  delivering  to  an 
assignee,  amounts  to  an  assignment.  Indeed,  any  or- 
der, writing,  or  act  which  amounts  to  an  appropriation 
of  the  fund  amounts  to  an  equitable  assignment  of  the 
fund.  The  assignee  is  generally  entitled  to  all  the  rem- 
edies of  the  assignor.  In  case  of  assignments  of  a 
debt,  where  the  assignor  has  collateral  security  therefor, 
the  assignee  will  be  entitled  to  the  full  benefit  of  such 
security,  unless  it  is  otherwise  agreed  between  the  par- 
ties.'' 

There  can  be  no  doubt  that  the  averments  of  the 

bill  disclose  at  least  such  an  assignment  of  the  written 
contract,  or  promise  to  pay,  as   would  carry  to  the 
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complainants  an  equity  therein  sufficient  to  give  them 
standing  in  a  court  of  equity ;  especially  if  upon  further 
examination  it  be  determined  that  in  addition  to  the 
equitable  right  to  the  debt  due  from  Cooke  to  Smyth 
the  transaction  also  carried  to  them  the  right  which 
vested  in  Smyth  to  his  vendor's  lien.  That  is  a  ques- 
tion upon  which  the  courts  are  divided,  and  which  has 
not  been  decided  in  this  territory.  In  a  note  to  section 
1092,JonesonLiens,the  result  of  the  English  authorities 
is  thus  stated:  ^'By  the  English  authorities,  the  lien 
seems  to  be  assignable,  though  the  cases  are  not  deci- 
sive." The  author,  in  the  same  section,  states: 
"Whether  the  vendor's  lien  is  assignable  with  the  debt 
which  it  secures  is  a  question  upon  which  the  authori- 
ties are  not  agreed."  In  a  note  to  the  same  section 
the  author  gives  a  list  of  cases  which,  he  states,  hold 
the  vendor's  lien  to  be  assignable  by  indorsement  of  the 
note  given  for  purchase  money.  The  cases  cited  are 
not  at  hand,  and  therefore  we  are  unable  to  verify  the 
author's  conclusions  as  to  their  effect,  but  nevertheless 
state  the  cases  so  cited.  Alabama :  Wells  v.  Morrow, 
8  Ala.  125;  White  v.  Stover,  10  Ala.  441;  Roper  v, 
McCook,  7  Ala.  318;  Lang  v.  Wilkinson,  57  Ala.  259; 
Bufordv.  McCormick,  Id.  428;  Wilkinson  v.  May,  69 
Ala.  33.  Indiana:  Nichols  v.  Glover,  41  Ind.  24; 
Kern  v.  Hazlerigg,  11  Ind.  443 ;  Wiseman  v.  Hutch- 
inson, 20  Ind.  40;  Fisher  v.  Johnson,  5  Ind.  492. 
Kentucky:  Honore  v.  Bakewell,  6  B.  Mon.  67;  Rip- 
perdon  v.  Cozine,  8  B.  Mon.  465;  Eubank  v.  Poston, 
5  Mon.  285,  286;  Johnston  v.  Gwathmey,  4  Lit.  317; 
Broadwell  v.  King,  3  B.  Mon.  449.  Mississippi:  Code, 
1880,  section  1124 ;  Louisiana  National  Bank  v.  Knapp, 
61  Miss.  485.  Missouri:  Sloan  v.  Campbell,  71  Mo. 
387.  South  Carolina:  36  A.  M.  R.  493.  Texas:  Can- 
non V.  McDaniel,  46  Tex.  303 ;  White  v.  Downs,  40 
Tex.  225;  Watt  v.  White,  33  Tex.  421;  Moore  v.  Ray- 
mond, 15  Tex.  554;  Brooks  v.  Young,  60  Tex.  32. 
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The  greater  number  of  states  have  held  to  the  con- 
trary of  this  doctrine,  but  it  is  for  this  court  to  deter- 
mine as  an  original  question  in  this  territory  which 
view  is  founded  in  the  better  reason,  and  is  most  calcu- 
lated to  secure  the  ends  of  justice.  A  consideration  of 
the  nature  of  the  lien  conduces  with  great  force  to  the 
conclusion  that  its  assignability  should  be  upheld. 
^ 'There  is  a  natural  equity,  it  is  said,  that  the  land 
shall  stand  charged  with  so  much  of  the  purchase  money 
as  is  not  paid  at  the  time  of  the  conveyance. '^  Jones, 
Liens,  section  1061.  **It  has  become  one  of  the  best- 
established  principles  of  natural  equity  that  estates  are 
to  be  regarded  as  unconscientiously  obtained,  when  the 
consideration  is  not  paid."    Id.,  note. 

It  seems  to  us  a  hardship  on  the  purchaser  that  he 
shall  hold  an  equitable  security  on  land  sold  for  the  pay- 
ment of  a  purchase  money  note,  but  be  deprived  of  the 
means  of  realizing  the  value  of  such  security  by  nego- 
tiating the  note.  In  his  hands,  the  note  may  be  worth 
its  face,  by  reason  of  the  equitable  lien,  but  worth 
nothing  aside  from  the  lien,  by  reason  of  the  inability 
of  the  maker  to  pay,  and  we  can  see  no  good  reason 
why  the  holder  of  such  a  security  should  not  be  given 
its  full  value  by  holding  power  to  assign  the  same  to  a 
purchaser  as  an  incident  to  the  debt.  The  negotiable 
character  of  a  promissory  note  is  one  of  the  qualities 
which  adds  to  its  value,  and  often  in  the  vicissitudes 
of  business  it  becomes  important  for  the  holder  of  the 
note  to  realize  upon  it  before  maturity,  by  its  use  as 
a  collateral  security,  or  by  sale  and  assignment.  To 
hold  that  such  holder  could  not  carry  by  assignment 
the  equitable  lien,  constituting  in  many  cases  the  chief 
value  of  a  purchase  money  note,  would  be  to  deprive 
him  of  the  benefit  of  his  lien  in  many  instances.  If  it 
is  a  natural  equity  that  the  vendor  have  such  lien,  a 
hke  equity  would  require  that  he  have  the  full 
benefit  of  it  as  against  the  purchaser  and  as  against 
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a  purchaser  with  notice  of  the  equity  from  the 
first  vendee.  One  who  buys  with  full  knowledge 
that  there  is  unpaid  purchase  money  owing  by  his 
vendor,  has  in  his  own  hands  full  power  of  protec- 
tion, and  to  require,  when  such  act  in  no  way  harms 
him,  that  he  pay  the  unpaid  purchase  money  in  his 
hands  owing  to  his  vendee  to  the  discharge  of  the 
original  vendor's  lien,  is  but  working  out  to  a  practi- 
cal and  just  end  the  natural  equitable  lien  attached 
as  a  matter  of  conscience  to  the  estate  in  his  hands. 
We  hold,  therefore,  in  this  territory,  the  lien  of  the 
vendor  for  unpaid  purchase  money  should  be  upheld, 
both  in  the  hands  of  the  vendor  and  the  hands  of  his 
assignee  for  value  against  the  original  vendee,  and  also 
against  a  purchaser  from  him,  who  buys  with  full  notice 
or  knowledge  that  the  purchase  money  has  not  been 
paid.  It  thus  appears  that  the  bill  of  complaint  is  not 
subject  to  demurrer,  and  no  error  was  committed  by 
the  oourt  in  its  action  thereon.  The  answer  raises  the 
same  questions,  only  in  a  different  form,  as  the  demur- 
rer to  the  bill,  so  it  is  not  necessary  to  consider  in 
detail  the  action  of  the  court  in  sustaining  a  demurrer 
to  the  answer. 

Most  of  the  questions  raised  in  the  record  are  dis- 
posed of  by  what  has  thus  been  determined.  The  evi- 
dence in  the  case  fully  proves  the  allegations  of  the 
bill,  and  supports  the  findings  of  the  master.  It  is 
clearly  proven  that  the  mine  was  sold  and  conveyed  by 
Cooke  to  Bates,  and  he  was  placed  in  possession 
thereof.  Bates  testified  that  he  bought  of  Cooke  the 
one  fourth  interest  in  the  mine  sold  by  Smyth  to  the 
latter,  and  agreed  with  Cooke  to  pay  him  therefor 
$5,000,  and  had  already  actually  paid  him  $3,000.  It 
appears  that  this  last  sum  more  than  reimbursed 
Cooke  for  all  money  paid  out  for  the  assessment  work- 
Bates  also  swears  that  he  actually  owed  Cooke  at  the 
time  of  the  examination  over  $1,000  on  the  purchase 
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price  agreed  to  be  paid  for  the  mine  by  Bates  to 
Cooke;  that  at  the  time  of  the  purchase,  and  before 
the  conveyance  to  him,  he  knew  that  Cooke  was  owing 
as  purchase  money  the  debt  sought  to  be  recovered. 
He  thus  stands  with  the  purchase  money  due  to  Cooke 
from  him  on  the  sale  of  the  latter  to  Bates  in  his 
hands,  ready  to  pay  the  same  wherever  it  should  be 
equitably  applied,  and  also  with  knowledge,  when  he 
bought,  of  the  purchase  money  indebtedness.  Bates 
can  in  no  way  be  harmed.  All  parties  are  before  the 
court,  and  if  Bates  is  decreed  to  pay  to  Childers  and 
Conway  as  the  assignees  of  Smyth,  instead  of  being 
permitted  to  pay  to  Cooke,  such  payment  by  Bates 
will  operate  to  the  extent  of  the  amount  paid  to  dis- 
charge his  debt  to  Cooke.  In  its  practical  effect  the 
contention  is  between  Cooke  and  the  assignees  of 
Smyth,  and  they  stand,  or  did  so  at  the  time  of  the 
trial,  in  the  attitude  stated. 

It  does  not  appear  that  any  of  the  objections  urged 
here  are  well  taken,  unless  it  be  one  stated  in  the 
fourth  assignment  of  error.  The  objection  there 
taken  is  to  the  form  of  the  judgment.  The  court 
below  rendered,  not  a  general  decree  fixing  the  lien  on 
the  mine  for  the  unpaid  purchase  money,  but  also  a 
personal  judgment  against  Bates,  upon  which  execution 
might  issue,  to  collect  the  judgment  as  a  personal 
debt.  There  is  nothing  either  in  the  bill  or  evidence 
to  support  a  personal  judgment  against  Bates.  As  the 
parties  and  the  whole  record  are  here,  this  court  has 
power  to  modify  the  judgment,  and  it  will  be  accord- 
ingly ordered  in  this  court  that  the  judgment  of  the 
court  below  be  so  far  modified  as  to  strike  out  the  pro- 
vision therein  for  execution  as  against  Bates,  and  that 
said  judgment  shall  stand  modified,  so  far  as  it  fixes  a 
personal  liability  against  Bates,  and  so  as  to  stand 
only  as  a  decree  for  the  payment  of  the  purchase  money 
and  order  to  sell  the  one  fourth  interest  in  the  mine  on 
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default  of  such  judgment.  With  this  modification  in 
the  form  of  the  judgment  the  action  of  the  court 
below  is  aflSrmed. 

Henderson  and  Reeves,  JJ.,  concur. 
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UNITED  STATES  OF    AMERICA,  Appellees,  v. 
JUNE  L.  FULLER,  Appellant. 

Criminal  Law — Embezzlement  of  Registered  Packet  from  U.  S.  Mail 
—Indictment,  Sufficiency  of — Sec.  5467,  Rev.  Stat.  U.  S. — Con- 
struction OF  Statutes.  On  a  prosecution,  on  indictment,  for  the 
embezzlement  of  a  registered  packet  by  the  defendant  while  in  the 
employ  of  the  postoffioe  department  of  the  United  States,  as  postmas- 
ter, under  section  5467,  Revised  Statutes,  United  States,  prescribing 
the  punishment  for  any  person  employed  in  any  department  of  the  pos- 
tal service  embezzling  any  packet  intended  to  be  conveyed  by  mail, 
containing  certain  enumerated  articles  "orany  other  article  of  value," 
an  averment  of  the  indictment  that  a  certain  registered  packet,  contain- 
ing "eight  hundred  dollars,''  intended  to  be  conveyed  by  mail,  came 
into  the  possession  of  the  defendant  as  such  postmaster,  and  was  by 
him,  by  ''force  and  arms,"  ''feloniously  embezzled,"  etc.,  was  suffi- 
cient to  sustain  the  indictment,  without  setting  out  the  kind  of  dol- 
lars, or  their  value. 

Id.— Statute  Proviso — Indictment— Pleading.  In  such  case,  it  is  not 
necessary  in  the  indictment  to  negative  a  proviso  of  the  statute,  as 
that  "provided  the  same  shall  not  have  been  delivered  to  the  party  to 
whom  it  is  directed,"  where  the  language  of  the  section  defining 
the  offense  is  so  entirely  separable  from  the  exception  that  the  ingre- 
dients constituting  the  offense  may  be  accurately  and  clearly  defined 
without  reference  to  the  exception. 

Id.— Indictment— Evidence — Variance.  Where  the  allegation  of  the  in- 
dictment was  that  "a  certain  registered  pac^^et  then  lately  before 
sent  by  one  M.  W.  Floumey,  of  Albuquerque,  N.  M.,  and  intended  to 
be  conveyed  by  post  to  one  V.  Wallace,  at  Kingston,  N.  M.,"  etc., 
and  the  evidence  was  substantially,  that  one  M.  W.  Flonmey,  as  tel- 
ler of  the  Central  Bank  of  Albuquerque,  put  $800  in  an  envelope,  and 
addressed  it  to  one  Vincent  Wallace,  cashier  of  a  bank  at  Kingston, 
and  mailed  it,  there  was  no  variance  between  the  allegation  and  the 
proof.  No  attempt  was  made  to  describe  the  packet  in  the  indict- 
ment; it  simply  states  the  attendant  facts,  as  an  inducement  to  the 
material  facts,  that  the  packet  with  its  contents  was  in  the  mail,  and 
afterward  abstracted  therefrom  and  embezzled  by  the  defendant.  It 
was  immaterial  to  whom  it  was  addressed,  or  who  mailed  it* 
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Id.^Embezzlemsnt  bt  Employee  of  Postoffiob  Department— Evi- 
dence, SuFTiciENOY  07  TO  Pbove  Faot  OF  Emplotment.  Where, 
in  snoh  ease,  it  appeared  from  the  evidence  an  indorsement  was  made 
by  defendant,  and  signed  by  him  as  postmaster,  at  "Hillsboro/'  npon 
a  "tracer' '  sent  ont  in  search  of  the  missing  paeket,  that  the  packet 
had  been  received  at  his  office,  and  forwarded  through  the  mail  to  the 
postmaster  at  "Kingston/'  and  that  he  had  never  received  from  the 
postmaster  a  receipt  for  it ;  these  facts  were  sufficient  to  prove  that 
the  defendant  was  employed  by  the  postoffioe  department,  and  the 
gory  ooold  not  properly  have  done  otherwise  than  so  find. 

Id.-^Witme88,  Impbaohment  of  bt  Testimokt  Given  at  Former  Trial. 
An  objection,  to  an  attempted  impeachment  of  witnesses,  by 
reading  to  them  their  testimony  in  writing,  given  at  a  former  trial, 
that  the  testimony  should  have  been  read  to  the  witnesses  at  the  time 
of  their  interrogation,  as  a  foundation  for  their  impeachment,  and 
not  afterward,  was  properly  sustained. 

Appeal  from  a  judgment  of  the  Third  Jadicial 
District  Court,  convictiug  defendant  of  embezzlement. 
Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Catbon,  Thobnton  &  Clancy,  and  J.  Mobbis 
YouKG  for  appellant. 

This  indictment  was  bad,  because  it  did  not  follow 
the  words  of  the  statute,  in  this,  that  the  statute  pro- 
vided ''that  anyone  who  should  steal  and  embezzle  any 
letter,  package,"  etc.,  containing  certain  enumerated 
articles  set  out  in  the  statute ;  the  taking  of  any  article 
not  mentioned  in  the  statute  would  not  constitute  a 
crime  under  it.  The  indictment  charges  the  defendant 
with  taking  ''eight  hundred  dollars,''  nothing  more  or 
less ;  it  does  not  state  that  it  was  $800  in  lawful  money 
of  the  United  States,  or  what  kind  of  dollars,  or  their 
value.  U.  S.  v.  Commonwealth,  92  U.  S.  558;  tJ.  S. 
V.  Ormand,  1  Dev.  and  Bat.  119 ;  Maskill  v.  State,  8 
Blackf.  299;  Martin  v.  State,  9  Mo.  283;  U.  S.  v. 
Crookshank,  92  U.  S.  558;  U.  S.  v.  Simmons,  96  U. 
S.  362. 

Vol.  5  n.  m. — 6 
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Where  the  statute  defining  an  offense  contains  a 
proviso,  which  is  so  incorporated  with  the  language 
defining  the  offense  that  the  ingredients  of  the  offense 
can  not  be  accurately  and  clearly  described,  if  the  pro- 
viso or  exception  is  omitted,  an  indictment  founded 
upon  the  statute  must  allege  enough  to  show  that  the 
accused  is  not  within  the  exception.  Bish.  Crim.  Law, 
sees.  256,  361;  U.  S.  v.  Cook,  17  Wall.  168;  2  Lead. 
Crim.  Cases  [2  Ed.],  12;  Vavasour  v.  Oromorod,  9  Dow- 
ling  &  Eylan,  599 ;  Spears  v.  Parker,  1  Term  Rep.  141 ; 
Comm.  V.  Bean,  14  Grav.  53;  1  Stark.  Cr.  PL  246;  Rex 
V.  Mason,  2  Term  Rep.  581 ;  Arch.  Crim.  PL  [15  Ed.  ]  54 ; 
Comm.  V.  Tucker,  20  Pick.  361 ;  State  v.  Barker,  18 
Ver.  195;  Commonwealth  v.  Keys,  2  Gratt.  629. 

Neither  of  the  three  counts  of  the  indictment  con- 
tain any  allegation  of  value.  This  was  material  and  its 
omission  is  fatal.     TJ.  S.  v.  Nott,  1  McLean,  504. 

There  was  a  total  variance  in  the  description  of 
the  letter  charged  to  be  embezzled  and  the  proof. 
This  variance  is  fatal.  U.  S.  v.  Kean,  1  McLean; 
see,  also,  U.  S.  v.  Lancaster,  2  McLean,  431;  TJ.  S.  v. 
Brown,  3  McLean,  233. 

To  convict  a  person  of  stealing  a  letter,  etc. ,  who 
is  employed  in  the  postoffice  department,  such  employ- 
meat  must  be  distinctly  alleged  and  proven.  TJ.  S.  v. 
Nott,  1  McLean,  499. 

Thomas  Smith,  United  States  district  attorney, 
for  appellee. 

When  the  charge  is  for  embezzlement  of  a  letter,  it 
is  not  necessary  to  aver  the  value  or  ownership  of  the 
contents  thereof .  TJ.  S.  v.  Baugh,  1  Fed.  Rep.  784; 
TJ.  S.  V.  Falkenhamer,  21  Fed.  Rep.  624;  TJ.  S.  v.  Pat- 
terson, 6  McLean,  466;  TJ.  S.  V.  Brown,  3  id.  233; 
12  Meyer's  Fed.  Dec.  sees.  2443,  2470,  2473,  2504. 

In  indictments  for  stealing  mail,  or  stealing  a  let- 
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ter,  no  value  need  be  alleged.  U.  S.  v.  Burroughs,  3 
McLean,  405;  XT.  S.  v.  Fisher,  5  McLean,  23;  12 
Meyer's  Fed.  Dec,  sees.  2490,  2492. 

It  is  objected  that  initials  only  are  used  in  describ- 
ing the  sender  and  the  person  to  whom  the  letter  was 
addressed.  This  is  immaterial  in  cases  of  this  kind. 
U.  8.  V.  Burroughs,  3  McLean,  405;  12  Meyer's  Fed.. 
Dec.,  sees.  2065,  2070,  2127;  U.  8.  v.  Jenther,  13 
Blatchf.  335. 

When  the  charge  is  for  embezzling  a  letter  it  is  not 
necessary  to  allege  in  the  indictment  that  the  letter  has 
not  been  delivered  to  the  person  to  whom  it  was  ad- 
dressed. U.  8.  V.  Jenther,  13  Blatchf.  335;  12  Meyer's 
Fed.  Dec.,  sec.  2498. 

Where  an  exception  is  incorporated  in  the  body  of 
the  clause,  he  who  pleads  the  clause  ought  also  to  plead 
the  exception,  but  when  there  is  a  clause  for  the  benefit 
of  the  pleader,  and  afterwards  follows  a  proviso  which 
is  against  him,  he  shall  plead  the  clause  and  leave  it  to 
the  adversary  to  show  the  proviso."  U.  8.  v.  Cook, 
17  Wall.  177. 

It  is  objected  that  the  evidence  shows  that  the  let- 
ter was  addressed  to  Vincent  Wallace,  cashier,  etc., 
instead  of  V.  Wallace.  These  variances  are  not  mate- 
rial. TJ.  8.  V.  Howard,  3  8umner,  12;  U.  8.  v.  Bur- 
roughs, 3  McLean,  405;  U.  8.  v.  Jenther,  13  Blatchf. 
335;  12  Meyer's  Fed.  Dec,  sees.  2065,  2070,  2127. 

Bbineeb,  J . — The  defendant  was  charged  in  the  court 
below  with  embezzlement.  The  indictment  was  based 
upon  section  5467,  Revised  8tatutes  of  United  8tates, 
and  contained  six  counts.  The  first  three  charged  him 
with  embezzling  a  packet  from  the  mails,  and  the  last  three 
charged  him  with  stealing  the  contents  of  such  packet. 
The  essential  part  of  the  first  count  is  in  these  words  : 
**Thegrand  jurors,"  etc.,  * 'do  present  that  June  L.  Ful- 
ler, late,"  etc.,  **on  the  ninth  day  of  October,  1884, 
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at/'  etc.,  "was  a  person  employed  in  one  of  the  depart- 
ments of  the  postoffice  establishment  of  the  said  United 
States,  to  wit,  a  postmaster  at  Hillsboro,  in  the  district 
aforesaid ;  and  that  on  the  ninth  day  of  October.  1884, 
in  the  postoffice  at  Hillsboro  aforesaid,  a  certain  regis- 
tered packet,  then  lately  before  sent  by  one  M.  W. 
Flourney,  of  Albuquerque,  New  Mexico,  and  intended 
to  be  conveyed  by  post  to  one  V.  Wallace,  at  Kingston, 
New  Mexico,  and  which  said  registered  packet  contained 
the  sum  of  eight  hundred  dollars,  and  came  into  the  pos- 
session of  him,  the  said  June  L.  Fuller,  so  then  and 
there  being  employed  as  a  postmaster  at  Hillsboro,  in 
the  district  aforesaid,  and  the  said  packet  then  and 
there  containing  the  sum  of  eight  hundred  dollars,  hav- 
ing so  as  aforesaid  come  into  the  possession  of  him,  the 
said  June  L.  Fuller,  he,  the  said  JuneL.  Fuller,  did  then 
and  there,  with  force  and  arms,  on  the  ninth  day  of 
October,  1884,  in  the  district  aforesaid,  feloniously 
secrete  the  said  packet  so  then  and  there  containing  the 
said  sum  of  eight  hundred  dollars,  contrary, '^  etc. 

There  was  a  motion  to  quash  the  indictment  filed, 
assigning  various  reasons  therefor;  the  principal  one 
being  that  the  indictment  did  not  charge  any  offense 
against  the  laws  of  the  United  States.  This  motion 
was  overruled,  and  the  defendant  excepted.  A  trial 
was  had,  and  the  defendant  convicted.  Afterward 
motions  for  a  new  trial  and  in  arrest  of  judgment  were 
filed  and  denied,  and  the  cause  brought  here  upon  ap- 
peal. To  reverse  the  judgment  the  defendant  insists 
that  the  court  erred  in  denying  his  motion  to 
quash  the  indictment,  and  in  denying  his  motions  for 
a  new  trial  and  in  arrest  of  judgment,  and  for  refusing 
to  allow  certain  testimony  offered  by  him  to  go  to 
the  jury.     These  will  be  considered  in  their  order. 

The  statute  upon  which  this  indictment  is  framed 
is  in  these  words:  ''Any  person  employed  in  any 
department  of  the  postal  service  who  shall  secrete,  em- 
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bezzle,  or  destroy  any  letter,  packet,  bag,  or  mail  of 
letters  intrusted  to  him,  or  which  shall  come  into  his 
possession,  and  which  was  intended  to  be  conveyed  by 
mail,  or  carried  or  delivered  by  any  mail  carrier,  mail 
messenger,  route  agent,  letter  carrier,  or  other  person 
employed  in  any  department  of  the  postal  service,  or 
forwarded  through  or  delivered  from  any  postofflce  or 
branch  postoflBce  established  by  authority  of  the  post- 
master general,  and  which  shall  contain  any  note,  bond, 
draft,  check,  warrant,  revenue  stamp,  postage  stamp, 
stamped  envelope,  postal  card,  money  order,  certificate 
of  stock,  or  other  pecuniary  obligation  or  security  of 
the  government,  or  of  any  oflScer  or  fiscal  agent  thereof, 
of  any  description  whatever;  any  bank  note,  bank  post 
bill,  bill  of  exchange,  or  note  of  assignment  of  stock  in 
the  funds,  any  letter  of  attorney  for  receiving  annui- 
ties or  dividends,  selling  stock  in  the  funds,  or  collect- 
ing the  interest  thereof;  any  letter  of  credit,  note,  bond, 
warrant,  draft,  bill,  promissory  note,  covenant,  con- 
tract, or  agreement  whatsoever,  for  or  relating  to  the 
payment  of  money,  or  the  delivery  of  any  article  of 
value,  or  the  performance  of  any  act,  matter,  or  thing; 
any  receipt,  release,  acquittance,  or  discharge  of  or 
from  any  debt,  covenant,  or  demand,  or  any  part  thereof ; 
any  copy  of  the  record  of  any  judgment  or  decree  in 
any  court  of  law  or  chancery,  or  any  execution  which 
may  have  issued  thereon;  any  copy  of  any  other 
record,  or  any  other  article  of  value,  or  writing  repre- 
senting thid  same — any  such  person  who  shall  steal  or 
take  any  of  the  things  aforesaid  out  of  any  letter, 
packet,  bag,  or  mail  of  letters,  which  shall  have  come  into 
his  possession,  either  in  the  regular  course  of  his  offi- 
cial duties,  or  in  any  other  manner  whatever,  and  pro- 
vided the  same  shall  not  have  been  delivered  to 
the  party  to  whom  it  is  directed,  shall  be  punishable 
by  imprisonment  at  hard  labor  for  not  less  than  one 
year,  nor  more  than  five  years/' 
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There  was  no  evidence  oflEered  under  the  fourth, 
fifth,  and  sixth  counts  of  the  indictment,  which  charged 
the  defendant  with  the  larceny  of  the  contents  of  the 
pa<3ket,  and  they  need  not  be  further  noticed.  The 
second  and  third  counts  were  substantially  like  the  first 
set  out  above.  This  statute  does  not  make  it  an  offense 
to  secrete  or  embezzle  from  the  mails  a  packet  simply, 
but  a  packet  containing  one  or  more  of  the  things 
enumerated,  or  some  other  article  of  value.  There  is 
no  pretense  that  any  of  the  articles  specifically  men- 
tioned were  contained  in  the  packet,  but  that  it  did  con- 
tain some  other  articles  of  value,  viz.,  $800.  Defend- 
ant contends  that  this  is  not  a  suflScient  description  of 
such  articles,  but  that  the  indictment  should  have  set 
out  the  kind  of  dollars,  whether  coin  or  currency,  and 
whether  they  were  of  the  coinage  or  issue  of  the  United 
States  or  some  other  country,  and  their  value.  The 
statutes  of  the  United  States  make  the  dollar  the  unit 
of  value.  Sections  3511,  3585,  R.  S.,  and  20  St.  at 
Large,  25.  These  statutes  are  public  acts.  The  rule 
is  elementary  that  the  court  will  take  judicial  notice  of 
all  public  statutes,  and  that  it  is  not  necessary  to  plead 
or  to  prove  them.  2  Phil.  Ev.  106;  Peake,  Ev.  30;  1 
Bl.  Comm.  85. 

Now,  if  the  dollar  is  the  legal  unit  of  value,  then 
the  indictment  alleged  that  the  packet  contained  eight 
hundred  units  of  value.  These  units  are  called  in  the 
statute  '^dollars,''  and  are  so  designated  in  the  indict- 
ment. It  is  immaterial  what  the  extent  or  amount  of 
the  value  is.  If  the  packet  contained  an  article  of  any 
value,  however  small,  it  is  suflBcient.  The  law  says  the 
dollar  is  the  basis  upon  which  all  values  are  to  be  com- 
puted. The  indictment  charges  that  the  packet  con- 
tained $800 ;  that  is,  eight  hundred  measures  of  value. 
But  it  is  said  that  the  pleader  should  have  alleged  that 
these  dollars  possessed  value;  that  he  should  have  put 
it  in  the  ordinary  form  laid  down  in  the  books — ^thus: 
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** Eight  hundred  dollars,  of  the  value  of  eight  hundred 
dollars;"  or,  '^Lawful  money  of  the  United  States,  to 
wit,  eight  hundred  dollars,  of  the  value  of  eight  hun- 
dred dollars."  If  the  packet  had  contained  any  other 
article  to  which  the  law  fixes  no  certain  value,  then  this 
would  undoubtedly  be  true ;  for  instance,  a  piece  of 
jewelry.  The  law  places  no  value  on  such  an  article. 
Its  value,  if  any,  is  regulated  entirely  by  the  usage  of 
trade,  and  the  law  of  supply  and  demand,  and  such 
value  should  be  laid  in  the  indictment,  in  the  current 
money  of  the  country,  made  by  law  the  standard  or 
unit  of  value.  To  charge  that  $800,  would  add  no  force 
or  weight  to  the  indictment.  It  would  not  make  the 
charge  stronger,  nor  would  it  give  the  defendant  any 
more  information  of  the  nature  and  cause  of  the  accu- 
sation against  him  than  is  contained  in  this  indictment. 
This  view  finds  support  by  analogy  in  the  principle  laid 
down  in  the  following  cases :  Mathews  v.  Rucker,  41 
Tex.  636;  Short  v.  Abernathy,  42  Tex.  94;  Thorington 
V.  Smith,  8  Wall.  1 ;  Stoughton  v.  Hill,  3  Woods.  0.  C. 
404;  Confederate  Note  Case,  19  Wall.  548;  5  Am.  & 
Eng.  Encyclopedia  of  Law,  854 ;  U.  S.  v.  Lancaster,  2 
McLean,  431. 

As  a  further  objection  to  the  indictment,  defend- 
ant relies  upon  its  failure  to  negative  this  clause  of  the 
section  of  the  statute:  ''And  provided  the  same  shall 
not  have  been  delivered  to  the  party  to  whom  it  is 
directed. ''  In  U.  S.  v.  Cook,  17  Wall.  168,  the  court 
say:  "Where  a  statute  defining  an  oflEense  contains  an 
exception  in  the  enacting  clause  of  the  statute  which  is 
so  incorporated  with  the  language  defining  the  offense 
that  the  ingredients  of  the  offense  can  not  be  accurately 
and  clearly  described  if  the  exception  is  omitted ,  the  rules 
of  good  pleading  require  that  an  indictment  founded 
upon  the  statute  must  allege  enough  to  show  that  the 
accused  is  not  within  the  exception ;  but,  if  the  language 
of  the  section  defining  the  offense  is  so  entirely  separa- 
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ble  from  the  exception  that  the  ingredients  constituting 
the  offense  may  be  accurately  and  clearly  defined  with- 
out any  reference  to  the  exception,  the  pleader  may 
safely  omit  any  such  reference,  as  the  matter  contained 
in  the  exception  is  matter  of  defense,  and  must  be 
shown  by  the  accused.''  If  the  exception  is  in  another 
clause  of  the  section  separate  from  the  clause  defining 
the  offense,  it  need  not  be  noticed.  1  Bish.  Crim.  Proc, 
section  632,  et  seq.  The  statute  creates  two  offenses. 
U.  S.  V.  Pelletreau,  14  Blatchf.  127.  The  portion  of 
the  statute  creating  the  second  offense  falls  between 
that  portion  creating  the  offense  here  charged  and  the 
proviso.  In  defining  the  ingredients  of  the  first  offense, 
the  proviso  may  be  ignored,  and  still  a  complete  crime 
will  be  charged.  The  ingredients  of  this  offense  are 
that  the  accused  must  be  employed  in  the  service  of  the 
postoifice  department.  The  packet  must  have  been 
put  in  the  mails  for  transmission,  or  must  have  been 
delivered  to  the  defendant  for  that  purpose.  It  must 
contain  one  of  the  articles  enumerated  or  some  other  ar- 
ticle of  value,  and  have  been  secreted  or  embez- 
zled by  him.  This  makes  the  offense  complete, 
and  an  indictment  charging  these  things  accurately 
and  clearly  describes  aU  of  the  ingredients  of  the 
offense,  without  negativing  the  exceptions  or  pro- 
viso. If  the  packet  had  been  taken  out  of  the  mail, 
and  delivered  to  some  one,  not  an  employee  of  the  de- 
partment, other  than  the  person  to  whom  it  was 
directed,  for  the  purpose  of  delivery  to  such  person, 
and  should  then  be  secreted  by  him,  I  apprehend  no 
offense  would  be  committed  under  the  first  part  of  the 
section,  although  it  had  not  been  delivered  to  the  per- 
son to  whom  it  was  directed,  because  the  person  secret- 
ing, etc.,  would  not  sustain  the  relation  of  employee  to 
the  postoffice  department.  But  if  it  had  been  thus 
taken  out  of  the  mails  by  an  employee  of  the  depart- 
ment, and  its  content's  stolen,  then,  in  order  to  consti- 
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tate  an  offense  under  the  latter  part  of  the  section,  such 
stealing  must  have  been  done  before  delivery  to  the 
person  to  whom  the  packet  was  directed.  In  such  case 
the  exception  should  be  negatived ;  for,  if  the  larceny 
was  committed  after  the  delivery  of  the  package  to  the 
person  to  whom  it  was  directed,  no  offense  would  be 
committed  under  the  federal  statute,  but  it  would  fall 
under  the  territorial  statute,  as  in  ordinary  cases  of  lar- 
ceny. So,  in  order  to  make  the  offense  larceny  under 
this  statute,  the  taking  the  contents  of  the  packet  must 
have  been  done  before  the  government  had  fully  com- 
pleted the  duty  it  had  undertaken,  by  delivering  the 
packet  to  the  person  to  whom  it  was  directed.  It  is 
clear  from  this  that  a  complete  offense  in  all  its  partic- 
ulars under  the  first  clause  can  be  set  out  in  the  indict- 
ment, without  reference,  in  any  manner,  to  the  excep- 
tion or  proviso. 

The  next  point  made  by  the  defendant  is  that 
there  was  a  variance  between  the  allegation  in  the  in- 
dictment and  the  proof,  as  to  the  description  of  the 
packet  charged  to  have  been  embezzled.  The  portion 
of  the  indictment  on  this  point  is:  ''A certain  registered 
packet  then  lately  before  sent  by  one  M.  W.  Flouruey,  of 
Albuquerque,  New  Mexico,  and  intended  to  be  con- 
veyed by  post  to  one  V.  Wallace-,  at  Kingston,  New 
Mexico.^'  The  evidence  was  substantially  that  M.  W. 
Flourney,  as  teller  of  the  Central  Bank  of  Albuquerque, 
put  $800  in  an  envelope,  and  addressed  it  to  Vincent 
Wallace,  cashier  of  a  bank  at  Kingston.  Mr.  Flourney 
is  positive  as  to  this.  He  states  in  one  place  that  he  sent 
this  packet,  but  in  another  that  he  does  not  remember 
whether  he  put  in  the  postoffice  or  not,  but  the  tenor 
of  his  testimony  is  that  he  did.  He  says  that  whatever 
he  did  was  done  as  the  representative  of  the  Central 
Bank.  The  books  of  the  postoffice  show  that  the 
packet  was  sent  by  the  Central  Bank  to  Vincent  Wal- 
lace, but  there  is  nothing  to  show,  beyond  the  testi- 
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mony  of  Mr.  Flourney,  who  actually  carried  the  packet 
to  the  postoffice  and  delivered  it  to  the  person  then  in 
charge.  It  is  unnecessary  to  say  that  the  bank  could 
only  have  delivered  it  there  by  the  hand  of  some  agent. 
While  the  testimony  is  meager,  there  is  enough  to  jus- 
tify the  jury  in  finding  that  Mr.  Flourney  posted  the 
packet. 

There  appears  to  be  no  force  in  the  objection  that 
there  was  a  variance  between  the  allegation  and  proof 
upon  this  point.  There  was  no  attempt  made  to 
describe  the  packet  in  the  indictment,  but  simply  the 
statement  of  the  attendant  facts,  as  inducement  to  the 
material  fact,  that  the  letter  was  in  the  mail.  Who 
put  it  there,  or  to  whom  was  it  addressed,  were  other- 
wise immaterial.  The  material  facts  in  this  case  are 
that  a  letter  or  packet,  with  certain  contents,  was  in 
the  mail,  and  afterward  abstracted  and  embezzled  by 
defendant.  The  cases  cited  by  defendant  from  the 
McLean  reports  tend  rather  to  support  than  to  over- 
throw this  position. 

In  U.  S.  V.  Keen,  1  McLean,  429,  the  second  and 
fourth  counts  of  the  indictment  charged  the  defendant 
with  stealing  a  letter  containing  a  draft,  and  described 
the  draft  particularly  as  having  been  drawn  by  '*  Joseph 
Johnson,'^  and  to  support  this  a  draft  signed  by  ^^Jos. 
Johnson''  was  offered  in  evidence.  The  court  with 
great  hesitation  held  the  draft  inadmissible  under 
those  counts,  upon  the  ground  that,  since  the 
prosecutor  had  undertaken  to  particularly  describe 
the  draft  in  the  indictment,  the  proof  should  conform 
to  the  allegation.  In  the  third  and  fifth  counts  the 
allegation  was,  *'a  draft  on  the  Bank  of  the  United 
States,"  and  the  court  held  it  admissible  under  those 
counts.  The  implication  is  strong  from  the  reasoning 
in  this  case  that  if  the  name  of  the  sender  had  been 
used  as  a  statement  of  the  fact  merely,  and  not  as 
descriptive  of  the  draft,  the  variance  would  have  been 
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immaterial.  The  court  quotes  with  approval  from  the 
ease  of  King  v.  EUins,  Buss.  &  B.  188,  the  following: 
'*  Where  the  letter  embezzled  was  described  as  contain- 
ing several  notes,  it  is  sufficient  to  prove  that  it  con- 
tained any  one  of  them;  the  allegation  not  being 
descriptive  of  the  letter  but  of  the  oflEense." 

In  the  case  of  U.  S.  v.  Lancaster,  2  McLean, 
431,  a  conviction  was  sustained  upon  an  indictment 
which  charged  the  defendant  with  embezzling  a  letter 
from  the  mails  containing  divers  bank  notes,  without 
any  allegation  as  to  who  sent  the  letter,  or  to  whom  it 
was  directed.  This  supports'  the  position  we  have 
taken,  that  those  allegations  are  mere  statements  of 
collateral  or  attendant  facts,  and  not  descriptive  aver- 
ments, and  therefore  immaterial.  If  it  be  shown  that 
a  letter  or  packet  was  actually  put  in  the  mail,  and  the 
same  letter  or  packet  afterward  secreted  or  embezzled 
by  the  accused,  a  variance  in  the  name  of  the  sender  or 
the  person  to  whom  it  was  to  be  delivered  would  be 
immaterial. 

The  case  of  U.  S.  v.  Brown,  3  McLean,  233, 
decides  that  where  unnecessary  matter  of  description  is 
stated  in  the  indictment  such  matter  must  be  proved 
as  laid. 

During  the  trial  defendant's  counsel  interrogated 
certain  witnesses  for  the  government  as  to  their  testi- 
mony upon  a  former  trial  of  the  cause,  for  the  purpose 
of  impeaching  them  by  showing  that  they  had  made 
statements  in  contradiction  of  their  testimony  given 
upon  the  trial  then  in  progress.  Some  of  the  witnesses 
denied  having  made  such  statements;  others  stated 
that  they  did  not  remember  what  they  had  said  on  the 
former  trial.  The  defendant  afterward  offered  to 
prove  what  those  witnesses  had  testified  to  on  the 
former  trial,  upon  the  points  embraced  in  the  questions 
propounded  to  them,  by  reading  to  the  jury  the  record 
of  the  testimony  given  by  these  witnesses  on  such  trial. 
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To  this  oifer  the  government  objected,  upon  the  ground 
that  the  foundation  for  the  admission  of  such  testi- 
mony had  not  been  properly  laid.  The  court  sustained 
the  objection,  and  the  defendant  excepted.  There  was 
no  error  in  this  ruling.  The  offer  of  the  defendant 
shows  that  the  testimony  given  by  these  witnesses  on 
the  former  trial  was  in  writing,  and  in  such  case  the 
foundation  for  its  introduction  .as  impeaching  testi- 
mony could  only  be  laid  by  either  showing  the  written 
testimony  to  the  witness,  or  reading  it  to  him  at  the 
time  he  was  interrogated.  Section  2084,  Comp.  Laws, 
1884,  is  conclusive  on  this  point. 

The  next  contention  is  that  there  was  no  evidence 
to  show  that  at  the  time  of  the  alleged  embezzlement 
the  defendant  was  employed  in  the  postoffice  depart- 
ment. This  position  is  not  sustained  by  the  record. 
Vincent  Wallace  testified  that,  upon  the  failure  of  the 
packet  to  reach  him  at  Kingston  within  a  reasonable 
time  he  went  to  Hillsboro,  and  called  upon  defendant 
as  postmaster,  and  inquired  for  the  packet ;  that  defend- 
ant first  looked  through  his  papers  for  a  receipt  for  the 
packet  from  the  postmaster  at  Kingston,  and  failed  to 
find  one;  he  showed  Wallace  his  books,  in  which  he 
had  entered  the  fact  of  its  having  been  forwarded  to 
Kingston;  that  he  also  searched  through  the  postofiSce 
for  the  packet,  but  failed  to  find  it.  The  postofBice 
inspectors  testified  that  they  received  a  letter  from  the 
defendant  informing  them  of  the  loss  of  the  packet; 
that  they  went  to  see  defendant,  and  demanded  that 
he  should  deliver  the  packet,  or  the  money  which  it 
had  contained,  to  them.  This  the  defendant  corrobo- 
rates in  his  testimony,  audit  is  also  sustained  by  the  tes- 
timony of  defendant's  father.  L.  W.  Lenoir,  post- 
master at  Lake  Valley,  testified  that  the  packet  in  ques- 
tion passed  through  his  hands  as  such  postmaster,  and 
was  by  him  forwarded  to  Hillsboro,  and  '  that  the 
defendant  sent  him  a  receipt  for  it.    The  defendant 
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testified  that  the  postoffice  inspector  demanded  his 
resignation  as  postmaster.  There  was  abundance  of 
evidence  of  like  import.  But  stronger  than  this  was 
the  indorsement  made  by  the  defendant,  and  signed  by 
him  as  postmaster  at  Hillsboro,  upon  a  tracer  or  letter 
sent  out  in  search  of  the  missing  packet ;  that  the  packet 
had  been  received  at  his  office,  and  forwarded  through 
the  mail  to  the  postmaster  at  Kingston,  and  that  he 
had  never  received  a  receipt  from  such  postmaster  for 
it.  Upon  this  testimony  the  jury  could  do  nothing 
less  than  find  that  the  defendant  was  employed  in  the 
postoffice  department. 

Finding  no  error  in  the  record,  the  judgment  is 
affirmed. 

Long,  C.  J.,  and  Beeves,  J.,  concur. 


[No.  291.    January  Term,  1889.] 

THE  TERRITORY  OP  NEW  MEXICO  ex  eel. 
SIMON  LEYSER,  Appellee,  v.  RINDSKOPF 
BROS.  &  COMPANY  et  al.,  Appellants. 

Daicaoes— Suit  on  Attaohmemt  Bond — Attorney's  Fees  .—In  a  salt  on 
an  attachment  bond,  reasonable  attorney's  fees,  paid  in  defending  the 
attachment  snit,  are  recoyerable  as  a  part  of  the  damages. 

Appeal,  from  a  judgment  in  favor  of  plaintiflEs, 
from  the  Second  Judicial  District  Court,  Socorro 
County.     AflGirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Joseph  Bell,  T.  B.  Catbok,  and  Johk  H.  Ejiaebel 
for  appellants.  - 

Counsel  fees  are  not  recoverable  upon  an  attach- 
ment bond.  It  is  well  settled  they  are  not  recoverable 
upon  an  injunction  bond.     Oelrichs  v.  Spain,  15  Wall. 
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211.    The  same  principle  applies  to  the  attachment 
bond. 

FiSEE  &  Wareen  for  appellee. 

The  amount  of  attorney's  fees  paid  was  part  of 
the  actual  damages  recovered.  Rose  v.  Post,  56  N.  Y. 
603;  Desbrow  v.  Garcia,  52  N.  Y.  654;  Holmes  v. 
Weaver,  52  Ala.  516;  Alexander  v.  Jacoby,  23  Ohio, 
358;  Noble  v.  Arnold,  Id.  264;  Wilson  v.  Root,  43 
Ind.  486;  Hayden  v.  Sample,  10  Mo.  215;  Kansas 
City  Hotel  Co.  v.  Sauer,  6§  Mo.  279 ;  Force  v.  Phillips, 
37  Iowa,  428;  Drake  on  Att.  [5  Ed.],  sec.  176. 

In  Oelrichs  v.  Spain,  the  item  of  damages  disal- 
lowed upon  the  bond  was  $1,000  for  ''counsel  fees  in 
the  adverse  litigation,''  not  confining  the  allowance  to 
the  counsel  fees  in  relation  to  the  injunction.  Oelrichs 
V.  Spain,  15  Wall.  227. 

The  overwhelming  weight  of  authority  sustains 
recovery  of  reasonable  and  necessary  attorney's  fees  in 
actions  upon  attachment  bonds  on  condition  for  pay- 
ment of  damages.  1  Sedg.  Dam.,  p.  179,  note;  Suth. 
Dam.,  pp.  141,  142,  notes  1,  4;  Drake,  Att.,  sec.  176; 
Wap.  Att.,  pp.  452-454. 

The  question  is  whether  upon  our  statutory  attach- 
ment bond,  counsel  fees  in  defense  of  the  attachment, 
as  distinguished  from  the'  defense  of  the  suit,  are 
included  in  the  condition  to  pay  damages.  The  over- 
whelming weight  of  authority  is  in  favor  of  such 
recovery  in  the  state  courts.  The  territorial  district 
courts  are  not  federal  courts,  but  if  they  were,  there 
is  not  federal  decision  binding  them  to  a  different  rule. 
Bein  V.  Heath,  12  How.  176;  Oelrichs  v.  Spain,  15 
Wall.  227 ;  Browning  v.  Porter,  2  McCrary,  582.  These 
authorities  simply  hold  that  attorney's  fees  paid  in 
defense  of  the  suit  are  not  taxable  in  injunction  cases, 
but  recognize  the  principle  in  actions  at  law  upon  the 
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bond,  that  the  condition  of  the  bond  must  govern ; 
and  they  are  not  in  conflict  with  the  state  decisions, 
cited  in  note  4,  page  141,  Sutherland  on  Damages,  so 
far  as  attachment  bonds  are  concerned. 

As  to  counsel  fees  in  injunction  cases,  see  2  High, 
Inj.  [2  Ed.],  p.  1061. 

As  to  counsel  fees  in  suits  on  attachment  bonds, 
see  Drake  on  Att.  [6  Ed.],  sec.  176,  et  seq. ;  Wap.  on 
Att.,  p.  452,  et  seq.,  and  cases  cited. 

Henderson,  J. — This  is  a  suit  on  attachment  bond. 
The  plaintiflE  recovered  judgment  for  $500  damages. 
The  principal  question  discussed  by  counsel  for  appel- 
lants is  the  action  of  the  court  in  permitting  the  plain- 
tiff to  prove,  and  the  jury  to  assess,  as  a  portion  of 
the  plaintiff's  damages,  the  sum  paid  attorneys  for 
defending  the  attachment  suit.  In  addition  to  this,  in 
connection  with  the  proofs  so  offered,  they  insist  that 
the  sum  of  $500  paid  counsel  is  not  reasonable  in 
amount,  and  that,  even  if  counsel  fees  may  be  included 
in  making  up  an  estimate  of  plaintiff's  damages,  only 
a  reasonable  sum  can  be  allowed.  It  is  quite  clear 
that,  in  any  event,  only  necessary  services,  and  a  rea- 
sonable amount  paid,  can  be  permitted.  This,  however, 
was  a  disputed  question  of  fact,  fairly  submitted  to  the 
jury,  and  we  can  not  say  that  the  verdict  is  unsup- 
ported, or  even  against  the  weight  of  the  evidence. 

On  the  question  of  allowing  attorney's  fees  as  an 
element  of  the  plaintiff's  actual  damages  sustained  in 

the  attachment  suit,  appellants  cite  and 

Suit  on  attachment  '      '^*^ 

t^'oraly's'fcSf"'  **"    ^®^y  upon  OeWchs  V.  Spain,  15  Wall. 

211.  That  was  an  action  upon  an 
injunction  bond  on  the  equity  side  of  the  court.  The 
covenants  in  the  injunction  bond  were  in  many  respects 
similar  to  those  contained  in  the  attachment  bond  here, 
and,  as  the  court  sustained  an  exception  to  the  decree  be- 
low in  that  case  allowing  solicitor's  fees,it  is  contended 
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that  the  analogy  is  close,  and  the  case  at  least  of  strong 
persuasive  force,  if  not  of  controlling  and  binding 
authority,  in  this  court,  as  a  territorial  tribunal.  Justice 
S WAYNE,  in  delivering  the  opinion,  said:  **The  point 
here  in  question  has  never  been  expressly  decided  by 
this  court,  but  it  is  clearly  within  the  meaning  of  the 
case  last  referred  to,  and  we  think  is  substantially  de- 
termined by  that  adjudication.  In  debt,  covenant, 
and  assumpsit,  damages  are  recovered,  but  counsel 
fees  are  never  included.  So,  in  equity  cases,  where 
there  is  no  injunction  bond,  only  the  taxable  costs  are 
allowed  to  the  complainants.  The  same  rule  is  applied 
to  the  defendant,  however  unjust  the  litigation  on  the 
other  side,  and  however  large  the  expensa  litis  to  which 
he  may  have  been  subjected.  The  parties  in  this 
respect  are  upon  a  footing  of  equality.  There  is  no 
fixed  standard  by  which  the  honorarium  can  be  meas- 
ured. Some  counsel  demand  much  more  than  others. 
Some  clients  are  willing  to  pay  more  than  others. 
More  counsel  may  be  employed  than  are  necessary. 
When  both  client  and  counsel  know  that  the  fees  are 
to  be  paid  by  the  other  party,  there  is  danger  of  abuse. 
A  reference  to  a  master,  or  an  issue  to  a  jury,  might  be 
necessary  to  ascertain  the  proper  amount,  and  this 
grafted  litigation  might  possibly  be  more  animated  and 
protracted  than  that  in  the  original  cause.'' 

Some  of  the  reasons  given  in  the  foregoing  opinion 
for  respecting  the  item  of  expense  covering  amount 
paid  counsel  in  that  case  do  not  apply  in  a  suit  at  law 
and  trial  by  jury.  An  issue  is  made  and  the  facts  de- 
termined  in  an  attachment  suit  whether  the  services  of 
counsel  were  necessary,  and  the  amount  paid  reasona- 
ble, and  the  expenditure  confined  to  the  defense  of  the 
single  issue  made  under  the  attachment  writ.  Gross 
injustice  could  not  be  done  the  plaintiff  in  the  attach- 
ment suit.  In  an  attachment  suit,  after  the  levy 
of   the   writ   the  custody   of  the  property  changes. 
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This  remedy  is  aggressive,  and  ordinarily  more 
directly  injurious  and  damaging  than  the  defen- 
sive process  of  injunction.  In  attachment  proceed- 
ings, where  the  writ  is  levied  upon  the  personal  and 
movable  property  of  the  defendant,  he  is  put  in  a 
great  peril  of  injury,  and  a  necessity  at  once  arises  for 
prompt  action  and  professional  aid  to  prevent  threat- 
ened ruin.  In  a  proceeding  by  injunction,  except  in  a 
rare  case,  where  the  writ  is  mandatory  in  character, 
the  possession  of  the  property  does  not  change  from 
the  person  in  possession  to  the  opposite  party,  or  to 
that  of  the  law,  while  in  the  hands  of  the  officer. 
Again,  ordinarily,  the  writ,  if  injunction,  is  sought  and 
obtained  only  in  aid  of  some  equity  for  relief  contained 
in  the  bill.  While  it  is  true  that  the  attachment  writ 
serves  in  some  measure  relatively  the  same  office  to  a 
suit  at  law  a  writ  of  injunction  does  to  a  suit  in  equity, 
both  being  auxiliary  writs,  the  same  reason  does  not 
apply  with  equal  force  to  confer  a  right  to  reimburse- 
ment, for  the  reason  above  stated.  Whether  or  not 
the  reasons  here  given  do  or  should  mark  a  substantial 
legal  distinction  in  the  two  classes  of  cases,  Oelrichs  v. 
Spain  is  not  a  case  at  law,  nor  is  it  founded  upon  au 
attachment  bond,  or  on  exactly  the  same  covenants. 

The  action  of  the  court  below  is  supported  by  both 
the  principal  text  writers  and  courts  of  this  country, 
as  the  following  authorities  will  show.  **The  right  to 
recover  for  reasonable  attorney's  fees  paid  or  incurred 
m  obtaining  a  discharge  of  the  attachment  rests  upon 
the  same  principle  as  other  costs  and  expenses  incurred 
for  the  same  purpose."  2  Suth.  Dam.  62;  Bass  v. 
Smith,  49  Ala.  293;  Northrup  v.  Garrett,  17  Hun, 
497;  Seay  v.  Greenwood,  21  Ala.  491 ;  Swift  v.  Plessner, 
39  Mich.  178;  Ah  Thaie  v.  Quan  Wan,  3  Cal.  216; 
Prader  V.  Grim,  13  Cal.  585;  Higgins  v.  Mansfield,  62 
Ala.  267;  Rose  v.  Post,  56  N.  Y.  603;  Alexander  v. 
Jacoby,  23  Ohio,  358;  Wilson  v.  Root,  43  Ind.  486; 
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Hayden  v.  Sample,  10  Mo.  215;  Kansas  City  Hotel 
Co.  V.  Sauer,  65  Mo.  279 ;  Force  v,  Phillips,  37  Iowa, 
428;  Drake,  Att.  [6  Ed.],  see.  176,  et  seq.;  Wap. 
Att.  452. 

Our  attachment  law  was  copied  from  that  of  Mis- 
souri. The  conditions  of  the  attachment  bond  having 
been  construed  there  as  sufficient  to  embrace  attorney's 
fees,  carries  with  it  the  probable  intention  on  the  part 
of  the  legislature  to  adopt  the  construction  placed  on 
the  bond  there  as  a  statutory  obligation.  The  other 
exceptions  taken  on  the  trial  relate  to  the  admission 
and  rejection  of  evidence.  These  exceptions  are  not 
urged  here  further  than  to  call  our  attention  to  them, 
and  upon  inspection  we  are  of  the  opinion  that  no 
error  to  the  prejudice  of  appellant's  rights  was  com- 
mitted. 

Finding  no  error,  the  judgment  of  the  court  below 
will  be  affirmed ;  and  it  is  so  ordered. 

Long,  C.  J.,  and  Reeves,  J.,  concur. 


[No.  218.    Remanded  from  May  Term,  1885.    Heard  on  Motion  to  re*^az 

costs,  January  Term,  1889.] 

J.  E.  PRICE  ET  AL.,  Appellees,  v.  WILLIAM 

GARLAND,  Appellant. 

» 

Costs  on  Appeal,  Taxation  of. — While  rule  23  of  the  supreme  court 
requires  that  the  record  be  printed,  in  certain  cases,  it  does  not  gire 
authority  to  tax  as  costs  the  expense  of  printing  it.  Nor  is  there  any 
statutory  authority  for  allowing  such  expense,  or  the  expense  of 
appellant's  brief,  or  a  stenographer's  fee,  to  be  taxed  as  costs  on 
appeal ;  and,  in  the  absence  of  such  authority,  such  items  can  not  be 
properly  charged  as  part  of  the  costs  awarded  appellant  on  a  reversal 
of  the  judgment. 

• 

Motion  to  retax  costs.    Motion  sustained. 
The  facts  are  stated  in  the  opinion  of  the  court. 
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Hendebson,  J. — This  case  was  decided  at  a  former 
term,  and  the  judgment  below  reversed,  and  the  cause 
remanded  for  further  proceedings.  The  clerk  taxed  the 
costs  against  the  appellee,  as  directed  in  general  terms 
by  the  judgment  of  reversal,  but  in  so  doing  he  embraced 
in  the  bill  of  costs  several  large  items  of  expense  by 
appellant  in  perfecting  and  docketing  his  appeal  in  this 
court.  The  items  sought  by  the  motion  to  be  stricken 
out  of  the  taxed  cost  bill  are:  First,  the  cost  of  print- 
ing the  record ;  second,  the  cost  of  printing  appellant's 
brief ;  third,  the  amount  paid  the  stenographer  for  tran- 
scribing his  notes  of  the  evidence. 

In  support  of  the  motion,  it  is  contended  that  no 
disbursement  made  by  appellant,  however  necessary, 
can  be  taxed  as  costs  in  this  court,  unless  the  statutes 
of  the  territory,  or  a  rule  of  the  court  having  the  form 
Taxation  of  costs  ^^  ^  statute,  cau  be  fouud,  authoriziug  the 
on  appeal.  clcrk  to  tax  it.  It  may  be  assumed  as  an 
undisputed  fact,  shown  by  the  affidavit  filed  in  pursuance 
of  a  stipulation  entered  in  the  cause,  that  the  expendi- 
tures by  appellant  were  necessary,  and  the  amounts 
actually  paid  reasonable ;  and  that  the  items  entered  in 
the  tax  bill  correctly  represent  the  amounts  paid ,  and 
on  what  account.  The  motion  and  proofs  submitted 
present  the  naked  question  of  the  liability  of  the  appellee 
to  reimburse  appellant  for  amounts  necessarily  expended 
by  him,  in  order  to  review  a  judgment  in  the  district 
court.  Chapters  16,  17,  Compiled  Laws,  New  Mexico, 
contain  all  the  statutes  on  this  subject  pertinent  to  the 
question  submitted.  There  is  no  express  authority  to 
be  found  in  the  laws  of  the  territory  that  will  warrant  the 
taxation  of  these  items.  But  it  is  contended  by  counsel 
opposing  the  motion  that  the  rules  of  the  court  made  it 
a  condition  to  his  right  of  appeal  and  review  that  the 
record  and  brief  be  printed.  Rule  23  does  require,  in 
cases  of  this  kind  and  amount,  that  the  record  be  printed, 
but  it  does  not  confer  the  power  to  tax  as  costs  the  sum 
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so  paid.  Whether  or  not  the  items  mentioned  ought 
to  be  included  as  a  part  of  the  taxable  costs  must  depend 
upon  the  general  rule  or  principle  of  the  law  of  costs  in 
England  and  in  this  country.  The  power  to  tax  a  sum 
expended  by  a  successful  party  as  costs,  with  which  to 
reimburse  him  for  expenditures  made  against  the  losing 
party,  has  its  origin  in  statutes,  and  not  in  the  common 
law. 

At  first,  by  the  common  law,  no  costs  were  awarded 
to  either  party  eo  nomine.  If  the  plaintiff  failed  to 
recover,  he  was  amerced  pro  falso  clamore;  if  he 
recovered  judgment,  the  defendant  was  in  misericordia 
for  his  unjust  detention  of  the  plaintiff's  debt,  and  was 
not,  therefore,  punished  with  the  expensa  litis  under 
that  title.  But,  this  being  considered  a  great  hardship^ 
the  statute  of  Gloucester  (6  Edw.  1,  c.  1)  was  passed, 
which  gave  costs  in  all  cases  when  the  plaintiff  recovered 
damages.  This  was  the  origin  of  cost  de  incremento ; 
for,  when  the  damages  were  found  by  the  jurj%  the 
judges  held  themselves  obliged  to  tax  the  moderate  fees 
of  counsel  and  attorneys  that  attended  the  case.  *  'Under 
the  provisions  of  this  statute  every  court  of  common 
law  has  an  established  system  of  costs,  which  are  allowed 
to  the  successful  party  by  way  of  amends  for  his  expense 
and  trouble  in  prosecuting  his  suit.  It  is  true,  no 
'doubt,  and  is  specially  so  in  this  country,  that  the  legal 
taxed  costs  are  far  below  the  real  expenses  incurred  by 
the  litigant.  Yet  it  is  all  the  law  allows  as  expensa 
litis.''  Justice  Grier  in  Day  v.  Wood  worth,  13  How. 
363.  See,  also,  Kneass  v.  Bank,  4  Wash.  C.  C.  R. 
238. 

The  courts  have  no  power  to  award  costs  simply 
because  they  have  power  or  jurisdiction  over  the  subject- 
matter  of  the  suit,  or  the  parties  to  it.  Costs  are  purely 
the  subject  of  legislative  appointment.  Coggill  v. 
Lawrence,  2  Blatchf.  304.  Nor  can  courts  go  beyond 
the  provisions  of  the  statute  to  allow  costs.     Dedekam 
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V.  Vose,  3  Blatchf .  153.  A  copy  of  the  record  is  not  a 
part  of  the  taxable  costs  of  a  suit  to  be  recovered  by 
one  party  against  another.  Caldwell  v.  Jackson,  7 
Cranch,  277.  Nor  can  the  costs  of  printing  a  brief  be 
taxed.  Jennings  v.  The  Perseverance,  3  Dall.  336; 
Ex  parte  Hughes,  114  U.  S.  548.  The  cost  of  printing 
the  record  is  now  taxed,  but  this  is  so  by  reason  of  an 
act  of  congress.     96  U.  8.  594. 

The  only  case  I  have  found  which  is  directly  in 
point,  holding  a  contrary  view,  is  that  of  Dennis  v. 
Eddy,  12  Blatchf.  195.  The  costs  incurred  in  that  case 
were  in  obedience  to  a  rule  of  court,  but  without  any 
statutory  or  other  express  authority,  under  the  rule,  to 
have  the  amount  expended  taxed.  While  the  amount 
of  the  allowance  in  that  case  was  not  supported  by  any 
direct  authority,  the  court  was  of  opinion  that,  inas- 
much as  the  expenditures  were  made  in  order  to  obey 
the  directions  of  the  court,  it  was  legally  taxable  as 
costs.  No  case  was  cited  in  support  of  this  ruling,  and, 
in  my  opinion,  is  opposed  by  the  almost  universal  rule 
announced  by  the  courts  of  this  country  and  England. 

It  is  certainly  a  very  great  hardship  that  a  litigant 
who  has  been  illegally  and  unjustly  adjudged  to  pay  a 
sam  of  money,  or  suffer  otherwise  from  a  failure  of 
justice  in  an  inferior  court,  that  he  can  not  be  reimbursed 
absolutely  necessary  expenditures,  in  the  way  of  trans- 
cript and  printing  fees  paid  out  by  him ;  but,  as  the 
source  of  all  costs  is  statutory,  the  remedy  for  the  evil 
must  be  by  statute. 

Cost  is  a  pecuniary  allowance  made  by  positive  law 
to  the  successful  party  in  a  suit,  or  a  distinct  proceeding 
within  a  suit,  in  consideration  of  and  to  reimburse  his 
probable  expenses.  Abb.  Law.  Diet.  The  word  *'costs" 
is  a  word  of  well-known  legal  significance.  It  signifies, 
when  used  in  relation  to  the  expenses  of  legal  proceed- 
ings, the  sums  prescribed  by  law,  as  charges  for  the 
services  enumerated  in  the  ''fee  bill.''    Apperson  v. 
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Mutual  Benefit  L.  I.  Co.,  38  N.  J.  Law,  272;  Am.  & 
Eng.  Encyclopedia,  Law,  tit.  **Costs.'' 

The  motion  will  be  sustained,  and  the  costs  retaxed 
as  herein  directed. 

Long,  C.  J.,  and   Beeves    and   Beinkeb,  JJ.^ 
concur. 


[No.  271.    Janaaxy  12,  1889.] 

JESUS  MARIA  PEREA  et  al.,    Administbatobs^ 
Etc.,  Appellants,  v.  CANDELARIA  MONTOYA 

de  gallegos.  Appellee. 

Practicb— Bill  in  Equity—Amendment — Pleading. — In  a  proceeding,, 
by  bill  in  eqaity,  where  the  bill  was  framed  upon  misinformation  aa 
to  the  real  facts,  which  were  not  disclosed  till  the  trial,  complain  anta 
were  entitled  to  leave  to  amend  their  bill  on  the  final  hearing  to  con- 
form to  the  evidence,  apon  such  terms  as  the  court  might  deem 
proper  (Compiled  Laws,  N.  M.,  sec.  1911;  Beall  v.  Territory,  1 
N.  M.  507) ;  and  it  was  error  in  the  court  below  to  refuse  to  grant 
leave  to  amend  under  such  circumstances. 

Appeal,  from  a  decree  in  favor  of  defendant,  from 
the  First  Judicial  District  Court,  Santa  Fe  County. 
Decree  reversed,  and  cause  remanded  with  instructions 
to  allow  complainants  to  amend. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Catron,  Thornton  &  Clancy  for  appellants. 

The  court  erred  in  sustaining  the  demurrer  to  that 
part  of  the  bill  charging  appellee  as  trustee  and  pray- 
ing for  an  account  of  the  rents  and  profits  received  by 
her.  She  is  as  much  bound  to  repay  the  rents  and 
profits,  as  to  return  the  property  wrongfully  received. 
2  Pom.  Eq.,  sees.  1057,  1058;  Barnes  v.  Taylor,  30 
N.  J.  Eq.  7;  Greenwood's  Appeal,  92  Pa.  St.  181* 
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The  court  erred  in  refusing  to  permit  complainants 
to  amend  their  bill  on  the  final  hearing  to  conform  to 
the  evidence.  Comp.  Laws,  sec.  1911;  1  Danl.  Chan. 
418;  School  District  No.  3  v.  MaCloon,  4  Wis.  79; 
Harding  V.  Boyd»etal.,  113  U.  S.  756;  Neal  v.  Neal, 
9  Wall.  1,  8;  Tremolo  Patent,  23  Wall.  518;  Bur- 
gess V.  Graffam,  10  Fed.  Rep.  216,  219;  Battle  v. 
Mut.  Life  Ins.  Co.,  10  Blatch.  417;  Ogden  v.  Thorn- 
ton, 30  N.  J.  Eq.  569,  573;  McConnell  v.  McConnell, 
11  Vt.  291;  Connelly  v.  Peck  et  al.,  3  Cal.  75. 

Where  such  amendment  should  be  allowed,  it  is 
error  to  refuse.  Connelly  v.  Peck  et  al.,  3  Cal.  75; 
Ogden  V.  Thornton,  30  N.  J.  Eq.  569,  573;  Kuhl  v. 
Martin,  2  Stuo.  586;  Walker  v.  Armstrong,  8  Deb., 
M.  &  J.,  534;  Lewis  v.  Darling,  16  How.  6;  Lewis  v. 
Winn,  4  Des.  66;  Groffman  et  al.  v.  Burgess,  117 
U.  S.  181,  195;  Neal  V.  Neal,  9  WaU.  1;  Harding  v. 
Boydetal.,  113  U.  S.  756-764. 

Where  the  amendment  has  been  wrongfully  refused,' 
the  appellate  court  has  power  to  order  the  amendment, 
and  render  such  judgment  as  justice  demands.  1  Danl. 
Chan.  418,  note  9;  Ogden  v.  Thornton,  30  N.  J.  Eq. 
576;  Story,  Eq.  PL,  sec.  905. 

The  motion  to  dismiss  was  not  discretionary; 
it  was  a  matter  of  right  given  by  law.  Comp.  Laws, 
N.  M.,  sec.  1859. 

H.  L.  Waldo  and  William  Beeeden  for  appel- 
lee. 

Eeeves,  J. — This  is  an  appeal  from  the  decree  of 
the  district  court  for  the  defendant  and  against  the 
complainants  in  the  district  court,  and  appellants  in 
this  court.  The  appellee  in  her  statement  of  the  case, 
as  appears  from  the  brief  of  her  solicitors,  admits  that 
the  allegations  and  purpose  of  the  bill  were  as  stated 
by  the  appellants,  as  were  also  the  proceedings  down 
to  the  time  of  the  reference  to  the  master.    The  appel- 
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lants  in  the  statement  of  the  case  alleged  in  their  bill 
of  complaint  that  Jose  L.  Perea,  in  his  lifetime,  filed  his 
bill  of  equity  therein,  charging  the  defendant  as  a 
trustee  in  a  resulting  trust;  alleging,  among  other 
things,  that  one  Jose  M.  Gallegos,  in  his  lifetime,  had 
borrowed  of  the  complainant,  Jose  L.  Perea,  a  large 
sum  of  money,  amounting  to  about  $10,000,  and  that 
he  died  insolvent  in  1875,  without  having  paid  the 
same;  that  the  appellee  was  his  wife;  and  that  during 
his  lifetime,  and  while  he  was  largely  indebted  to  other 
parties,  and  after  the  accruing  of  about  $3,500  of  the 
indebtedness  due  to  Jose  L.  Perea,  deceased,  Jose  M. 
Gallegos,  without  any  consideration,  and  for  the  fraud- 
ulent purpose  of  hindering  and  delaying  his  creditors, 
conveyed  certain  real  estate  described  in  the  bill  to  his 
wife,  the  appellee ;  and  praying  that  said  transfer  be 
declared  fraudulent  and  void  as  to  creditors,  and  that 
the  appellee  be  declared  a  trustee  of  an  implied  trust 
tor  their  benefit,  that  the  property  be  sold  to  pay  com- 
plainant's debt,  and  that  an  account  be  taken  of  the 
portion  of  the  property  sold  by  the  appellee,  and  of  the 
rents  and  profits  received  by  her,  and  for  general 
relief. 

After  the  filing  of  the  original  bill,  Jose  L.  Perea 
died,  when  the  complainants  were  appointed  adminis- 
trators of  his  estate,  and  the  suit  revived  in  their  names, 
and  the  amended  bill  of  July  7,  1884,  set  out  in  the 
transcript,  filed.  To  this  amended  bill  the  appellee  filed 
a  demurrer  and  an  answer.  The  demurrer  was  sustained 
as  to  part  of  the  bill.  Eespondent  in  her  answer  denied 
the  insolvency  of  Jose  M.  Gallegos.  She  admitted  his 
liabilities  as  one  of  the  sureties  on  the  bond  of  BeaU  as 
administrator,  and  the  settlement  and  discharge  of 
such  liabilty  as  stated  in  complainant's  bill.  She 
admitted  that  Jose  M.  Gallegos  conveyed  to  her  the 
real  estate  mentioned  and  described  in  thp  bill  of  com- 
plaint, but  denied  that  it  was  for  the  fraudulent  pur- 


Jan.  1889]  Pebea  v.  Gallegos.  105 


pose  of  covering  up  his  property  so  as  to  hinder  and 
delay  his  creditors.  She  denied  that  conveyance  was 
without  consideration,  but  averred  that  it  was  made  to 
satisfy  her  for  an  indebtedness  due  her  by  Jose  M. 
Gallegos;  that  she  accepted  the  conveyance  in  satis- 
faction of  such  indebtedness  and  also,  as  a  further 
consideration,  she  risked  her  own  individual  and  unin- 
cumbered  real  estate.  The  complainants  filed  a  repli- 
cation to  the  answer,  and  the  cause  was  referred  to  G. 
W.  Eitch,  as  a  special  master,  with  direction  to  take 
proofs  as  to  the  truth  of  the  material  allegations  con- 
tained in  the  pleadings,  and  report  the  same  to  the 
court,  with  his  findings  thereon. 

The  charges  that  Jose  Manuel  Gallegos  was  insolv- 
ent, that  his  conveyance  to  the  respondent  was  without 
consideration,  and  made  to  defraud  his  creditors,  were 
the  material  allegations  in  the  complainant's  bill.  The 
denial  of  these  allegations  by  the  respondent,  and  the 
averment  that  the  conveyance  to  her  was  made  to  sat- 
isfy Jose  Manuel  Gallegos'  indebtedness  to  her,  and 
that  she  so  accepted  it,  were  the  material  allegations  of 
her  answer. 

Abraham  Staab,  a  witness  for  the  complainants, 
testified  that  Jose  Manuel  Gallegos,  with  others,  were 
sureties  upon  an  administration  bond,  upon  which  bond 
a  judgment  was  obtained  against  the  bondsmen  in  the 
sum  of  about  $60,000.  That  the  judgment  was  com- 
promised at  about  $22,000,  of  which  sum  Gallegos  was 
to  pay  $4,000,  as  agreed  among  the  sureties.  Gallegos, 
not  being  able  to  pay  the  amount  at  the  time,  gave  his 
note  for  the  $4,000,  with  Probst  and  Kirchner  as  sure- 
ties, and,  in  consideration  of  their  indorsement,  he 
agreed  to  give  them  a  mortgage  upon  his  residence 
property  in  Santa  Fe.  When  it  was  discovered  that 
the  title  to  the  south  portion  of  the  property  was  vested 
in  the  respondent,  and  the  title  to  the  north  portion  of 
the   property  was  vested   in  Jose  Manuel  Gallegos, 
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Probst  and  Kirchner  declined  to  become  sureties  on 
the  note.  That  the  witness  and  one  of  the  sureties 
called  on  Mr.  Gallegos  to  arrange  the  matter  in  order 
for  him  to  pay  his  portion  of  the  judgment.  Mr.  Gal- 
legos then,  in  presence  of  witnesses,  Sigmund  Seligman, 
William  Rosenthal,  and  the  respondent,  agreed  to  con- 
vey his  portion  of  the  property  to  the  respondent,  with 
the  understanding  that  she  would  join  in  the  mortgage 
to  secure  Probst  and  Kirchner,  his  indorsers  on  the 
note. 

Henry  L.  Waldo,  a  witness  for  complainants,  tes- 
tified that  he  was  called  upon  by  Probst  and  Kirchner 
to  draw  some  papers,  and  guard  their  interest  in  a 
transaction  they  were  about  to  have  with  Jose  Manuel 
Gallegos,  growing  out  of  a  settlement  or  compromise 
of  a  debt  by  the  Beall  sureties,  of  whom  Mr.  Gallegos 
was  one.  Gallegos  not  being  able  to  pay  his  share,  it 
was  agreed  to  take  his  note  for  about  $4,000,  with  good 
sureties.  Probst  and  Kirchner  had  agreed  to  become 
such  sureties,  provided  they  were  properly  secured, 
and  Gallegos  had  agreed  to  give  a  mortgage  for  such 
surety  upon  his  residence  property  in  Sante  Pe,  which 
surety  was  acceptable  to  Probst  and  Kirchner.  At 
that  time  Gallegos  lived  on  the  inside  of  the  plaza,  in 
the  northern  part  of  the  house,  occupjdng  rooms  also 
on  the  eastern  side  of  the  plaza.  At  the  time  witness 
supposed  that  the  title  to  the  whole  of  the  property 
was  in  Mr.  Gallegos,  and  witness  drew  a  mortgage  cov- 
ering all  of  what  was  known  as  the  '* Gallegos  House,'* 
including  other  property  adjacent  to  it,  which  he  con- 
sidered belonged  to  the  same  property ;  and  he  went  to 
Mr.  Gallegos  for  the  purpose  of  getting  him  and  his 
wife,  the  respondent,  to  execute  the  mortgage.  When 
the  respondent  came  into  the  room,  witness  explained 
the  nature  of  the  transaction  to  her,  when  he  discov- 
ered from  her  statements  that  the  south  part  of  the 
the  property  was  in  her  name,  and  she  refused  to  exe- 
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cute  the  mortgage  unless  Mr.  Gallegos  would  convey  to 
her  that  part  of  the  property  which  was  in  his  name 
to  secure  or  indemnify  her  against  loss  by  reason  of 
subjecting  her  portion  of  the  property  to  th^  mortgage. 
The  witness  explained  to  Probst  and  Kirchner  this  dif- 
ficulty about  the  title,  and  informed  them  that  the 
respondent  refused  to  sign  the  mortgage.  Probst  and 
Kirchner  insisted  upon  having  the  whole  of  the  title 
included  in  the  mortgage.  When  witness  again  saw 
Mr.  and  Mrs.  Gallegos  it  was  agreed  that  Mr.  Gallegos 
should  convey  to  Mrs.  Gallegos  his  part  of  the  prop- 
erty to  induce  her  to  sign  the  mortgage.  Witness 
thinks  the  deed  and  the  mortgage  were  executed  on 
the  same  day. 

The  complainants  oflEered  in  evidence  a  copy  of  the 
deed  from  Jose  Manuel  Gallegos  to  the  respondent, 
bearing  date  March  16,  1874;  alSo  the  mortgage  to 
Probst  and  Kirchner,  dated  March  16,  1874;  also,  the 
promissory  note  executed  by  Jose  Manuel  Gallegos, 
with  Probst  and  Kirchner  as  sureties,  for  $4,000,  dated 
March  16,  1874. 

The  respondent  testified,  in  her  own  behalf,  that 
Jose  Manuel  Gallegos  gave  her  the  deed  in  considera- 
tion of  the  $4,000  which  he  owed  her.  The  $4,000  was 
on  account  of  five  hundred  sheep,  forty  cows,  the  rent  of 
her  house,  which  he  collected,  and  for  board  which  he 
received  from  boarders.  After  the  evidence  was  taken 
the  complainants  filed  an  affidavit  of  surprise,  and 
moved  the  court  for  leave  to  amend  their  bill  so  as  to 
make  it  conform  to  the  facts  proven. 

The  affidavit  is  as  follows : 

*'W.  T.  Thornton,  having  been  first  duly  sworn, 
upon  oath  states  that  he  is  a  member  of  the  firm  of  Cat- 
ron, Thornton  &  Clancy,  and  that  he  has  had  special 
charge  of  the  above  entitled  cause,  and  prepared  the  bill 
and  amended  bill  in  said  cause,  and  that  he  prepared  the 
above  motion  for  leave  to  amend  said  amended  bill.    Af- 
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fiant  further  states  that  from  information  derived  from 
his  client,  Jose  Leandro  Perea,  who  is  now  deceased, 
and  who  was  a  Mexican,  and  did  not  speak  the  English 
language,  affiant  was  led  to  believe  that  the  conveyance 
made  from  the  said  Jose  Manuel  Gallegos  to  the  said  de- 
fendant, Candelaria  Montoya  de  Gallegos,  was  made 
with  a  fraudulent  intent  of  hindering  and  delaying  the 
creditor  of  the  said  Jose  Manuel  in  collecting  their 
debts,  and  that  under  said  impression  he  framed  the  orig- 
inal and  amended  bill,  and  that  he  did  not  receive  any 
information  of  the  actual  circumstances  of  the  making 
of  the  said  conveyance  by  the  said  Jose  Manuel  Galle- 
gos to  the  said  respondent  until,  upon  the  taking  of 
the  testimony,  he  was  informed  of  the  real  facts ;  and 
that  the  said  original  deed,  in  place  of  having  been 
intended  as  a  gift  to  the  said  respondent,  and  made 
with  a  view  of  covering  up  and  defrauding  his  credit- 
ors, was  intended  as  a  mortgage  to  secure  respondent 
from  loss  occasioned  by  said  respondent  joining  the 
said  Jose  Manuel  in  the  execution  of  a  mortgage  which 
should  cover  the  separate  property  of  the  said  respond- 
ent; that,  since  the  information  came  to  his  knowl- 
edge, he  prepared  the  within  amended  bill,  so  that  the 
same  might  conform  to  the  actual  facts  as  proven  by 
the  witnesses.  Affiant  states  that  said  motion  is  not 
made  for  vexation  or  delay,  but  that  the  proposed 
amendment  is  material,  and  could  not  with  reasonable 
diligence  have  been  sooner  introduced  into  the  bill ; 
that  the  principal  witness  from  whom  said  affiant 
obtained  said  information  was  one  of  the  solicitors  for 
respondent ;  and  that  affiant  had  no  knowledge  of  what 
he  would  swear  to,  or  of  the  kind  of  testimony  he 
would  give,  until  the  day  he  was  examined,  nor  did  he 
believe  in  fact  that  he  would  be  a  witness  in  the  case. 

(Signed)  *'W.  T.  Thornton. 

*' Subscribed  and  sworn  to  before  me  this  13th  day 
of  February,  1885. 

(Signed)  '*S.  B.  Axtell,  Judge  of  First  District/' 
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The  motion  was  overruled  by  the  court,  at  the 
costs  of  the  complainants. 

The  proposed  amended  bill  is  set  out  in  the  tran- 
script. It  alleges  that  the  conveyance  from  Jose  M. 
Gallegos  to  the  respondent,  though  absolute  on  its  face, 
was  in  fact  intended  as  a  mortgage  for  the  purpose  of 
securing  her  and  her  property  from  any  liability  which 
might  accrue  to  her  by  reason  of  the  execution  of  the 
mortgage  to  Probst  and  Kirchner,  and  praying  that 
the  conveyance  to  the  respondent  be  declared  to  have 
been  a  mortgage  made  to  her  in  trust  to  secure  her 
from  liability,  and  further  praying  substantially  as  in 
the  former  amended  bill.  The  motion  to  amend  was 
denied,  and  overruled,  at  the  costs  of  the  complainant. 

Afterward,  on  the  hearing  of  the  cause,  the  excep- 
tions to  the  master's  report  were  overruled,  and  his 
findings  and  report  confirmed,  and  the  conveyance  by 
Jose  Manuel  Gallegos  to  the  respondent  was  adjudged 
and  decreed  by  the  court  not  fraudulent  or  in  fraud  of 
creditors,  but  made  in  good  faith,  upon  a  good  and 
sufficient  consideration.  It  was  further  decreed  by  the 
court  that  the  complainants  have  nothing  by  their  bill, 
and  that  it  be  dismissed,  at  their  costs. 

It  appears  that  the  note  for  $4,000,  signed  by 
Probst  and  Kirchner  as  sureties,  is  dated  March  16, 
1874.  The  mortgage  given  them  by  Gallegos  and 
wife,  and  the  deed  by  Gallegos  to  his  wife,  bear  the 
same  date, — all  of  which  indicates  with  clearness  that 
the  giving  of  the  note  and  mortgage  and  deed  was  one 
transaction,  done  at  the  same  time.  Waldo  and  Staad 
both  agree  that  the  deed  was  to  be  made  to  enable  a 
mortgage  on  the  whole  property  to  be  given,  and 
neither  of  them  say  a  word  about  any  other  considera- 
tion or  indebtedness  being  mentioned. 

In  the  case  of  Connelley  v.  Peck  and  others,  the 
court  said:    ** Where  the  proof  does  not  sustain  the 
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allegations  of  the  bill,  and  where,  by  the  proof,  the 

complainant  would  be    entitled  to  relief 

Practice  *  bill  in 

equity:  amend,    in  a  couft  of  equity,  if  his  pleadings  had 

been  properly  framed,  an  amendment 
should  be  allowed  or  directed  to  conform  the  pleadings 
to  the  facts  which  ought  to  be  in  issue,  in  order  to 
enable  the  court  to  decree  fully  on  the  merits,  and 
whenever  this  is  not  done,  it  is  error.  3  Cal.  Rep.  75. 
Where  the  matter  has  not  been  put  in  issue  with  suffi- 
cient precision,  the  court  has,  upon  hearing  the  cause, 
given  the  plaintiff  liberty  to  amend  the  bill,  for  the 
purpose  of  making  the  necessary  alteration.''  1  Danl. 
Chan.  Pr.  418;  Lewis  v.  Darling,  16  How.  1. 

**Each  party,  by  leave  of  the  court,  shall  have 
leave  to  amend,  upon  such  terms  as  the  court  may 
think  proper,  at  any  time  before  verdict,  judgment,  or 
decree.'^  Comp.  Laws,  N.  M.,  sec.  1911;  Beallv.  Ter- 
ritory,* 1  N.  M.  507;  Rule  40,  p.  40,  Dis'ct  Courts, 
Equity. 

The  proposed  amendment  comes  within  the  prin- 
ciple laid  down  in  the  cases  cited  above,  and  comes 
within  the  statute  and  rules  of  practice  in  equity.  The 
decree  is  reversed,  and  the  cause  remanded,  with 
instructions  to  the  district  court  to  reopen  the  case, 
and  allow  the  complainants  amendment  on  such  terms, 
as  to  the  payment  of  the  costs,  as  the  court  may  im- 
pose, and  for  further  proceedings  in  the  cause. 
Reversed  and  remanded. 

Long,  C.  J.;  and  Brineeb  and  Hendebson^  JJ., 
concur. 


Jan.  1889]  Wiley  v.  S.  P.  &  C.  del  Aqua  Co.        Ill 


fNo.  354.      January  14,  1889.] 

SOLON  L.  WILEY,  Appellant,  v.  THE  SAN 
PEDRO  &  CANON  DEL  AGUA  COMPANY 

EX  AL.,  Appellees. 

Contract— Suit  to  Enforce  Mechanics*  Lien— Proposal — Demurrer^ 
Pleading. — ^In  a  suit  on  a  contract  to  enforce  a  mechanic's  lien,  a 
paper  filed  in  the  cause,  purporting  to  be  a  contract  of  extension  of 
the  original  contract,  signed  by  the  defendant  and  marked  "accepted/' 
bat  not  signed  by  plaintiff,  is  not  a  contract,  bat  a  mere  proposal; 
and  will  not,  on  demurrer,  support  an  averment  of  a  contract,  unless 
an  acceptance  is  pleaded. 

Appeal,  from  a  judgment  in  favor  of  defendants, 
from  the  Second  Judicial  District  Court,  Bernalillo 
County.     Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  L.  Waeren  for  appellant. 

A  mechanics'  claim  for  lien  against  property  lying 
partly  in  one  county,  and  partly  in  another,  may  be 
filed  for  record  in  either  county,  and  a  verification  by. 
the  attorney  of  the  claimant  is  sufficient  under  the  stat- 
ute. Sec.  1524,  Comp.  Laws,  N.  M. ;  Phill.  on  Mech. 
Liens,  sec.  366;  Grey  v.  Vorlies,  15  N.  Y.  612;  Wil- 
liams v.  Webb,  2  Disney  (Ohio),  430;  Taswell  v.  Presby- 
terian Church,  46  Mo.  279 ;  Whitenack  v.  Noe,  3  Stock. 
(N.J.)  321;  Donaldson  v.  Wood,  22  Wend.  395;  Dona- 
hoe  v.  Scott,  12  Pa.  St.  45;  Irew  v.  Gaskill,  10  Ind. 
265,  266;  State  v.  Ellison,  14  Id.  380.  See,  also.  El- 
ridge  V.  Steamboat,  27  Mo.  590;  Thomas  v.  Hender- 
son, 10  Ohio  St.  152. 

The  claim  of  lien  was  filed  in  time.  The  express 
stipulation  that  appellant  should  resume  the  work 
under  the  contract  **  at  once  upon  the  expiration  of 
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three  months  after  being  notified  by  the  company  so  to 
do,^  implied  the  duty  on  the  part  of  the  company  to 
notify  appellant  to  resume  the  work,  and  no  time  being 
specified  for  such  notification,  the  law  implies  a  rea- 
sonable time.     Add.  on  Con.,  sees.  320,  326. 

The  bill  alleges,  and  the  demurrer  admits,  that 
appellant,  after  July  14,  1892,  the  date  of  the  stipula- 
tion, was  at  all  times  able  and  ready  to  resume  and 
complete  the  work  in  accordance  with  the  original  con- 
tract, and  that  the  company  not  only  failed  and  refused 
to  notify  him  to  resume,  but  also  to  permit  him  to  do 
so.  By  such  failure  and  refusal  on  the  part  of  the 
company  to  comply  with  its  contract,  appellant  was 
legally  empowered  to  terminate  the  contract  after  a 
reasonable  time  had  elapsed.  Bank  of  Columbia  v. 
Patterson,  7  Cranch,  299;  Cutter  v.  Powell,  2  Smith's 
Lead.  Cas.  42 ;  M.  &  M.  Savings  Bank  v.  Dashiell,  25 
Gratt.  625;Bushfield  v.  Wheeler,  14  Allen  (Mass.)  139; 
Smith  V.  Norris,  120  Mass.  58;  Canal  Co.  v.  Gordon^ 
6  WaU.  561;  Denniston  v.  McAlister,  4  E.  D.  Smith 
(N.  Y.)  729;  Foley  v.  Gough,  Id.  724. 

The  agreement  being  for  appellant's  benefit,  even 
if  his  formal  signature  were  held  to  be  of  the  essence  of 
the  agreement,  the  law  will  presume  it  was  affixed. 
Higham  v.  Stewart,  38  Mich.  513 ;  Treat  v.  Treat,  35 
Conn.  210. 

If  it  be  admitted  that  appellant's  recorded  claims 
of  lien  contains  items  for  which  no  lieu  is  given,  such 
fact  does  not  vitiate  the  lien  as  to  the  other  items,  no 
fraudulent  intent  being  shown.  Phill.  Mech.  Liens, 
sees.  355,  356;  Bank  v.  Curtis,  18  Conn.  342;  Smith  v. 
Norris,  120  Mass.  63;  Allen  v.  Frumat  M.  Co.,  73  Mo- 
688;  Mason  v.  Germaine,  1  Mon.  263;  Barber  v.  Rey- 
nolds, 44  Cal.  533;  Whitney  v.  Joslin,  108  Mass.  103; 
Marston  v.  Kenyon,  44  Conn.  349. 

The  remedy  is  in  equity.  Hobbs  v.  Spiegelberg, 
5  Pac.  Kep.  529;  Eupe  v.  N.  M.  Lumber  Ass'n,  9  Id. 
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301;  Finane  et  al.  v.  Las  Vegas  Hotel  &  Impt.  Co.,  5 
id.  725. 

The  bill  is  not  multifarious ;  the  claim  of  interest 
in  the  property  by  the  defendants  other  than  the 
defendant  company,  makes  them  proper  parties.  1 
Danl.  Ch.  PL  and  Pr.,  sec.  190. 

Childebs  &  Febqusson  and  Catboh,  Thobnton  & 
Clancy  for  appellees. 

BBIEF  OF  MB.   0HILDEB8. 

The  demurrer  to  the  bill  of  complaint  was  sus- 
taiued,  aud  the  cause  dismissed  upon  complainant's 
declining  to  amend.   1  Danl.  Ch.  PI.  and  Pr.,  sec.  545. 

The  demurrer  admits  facts  only  that  are  well 
pleaded,  and  not  conclusions  of  law. 

The  lien  filed  in  Bernalillo  county  differs  in  the 
description  of  the  Canon  del  Agua  grant  from  that  filed 
in  Santa  Fe  county,  and  neither  describes  the  land  to 
be  affected  by  the  lien.  Phill.  on  Mech.  Liens,  sec. 
370. 

The  claim  of  lien  is  verified  by  the  attorney,  and 
states  that  affiant  "  verily  beUeves  it  to  be  true.''  This 
is  not  sufficient.  The  claim  should  be  verified  by  some 
one  having  a  personal  knowledge  of  the  facts.  Comp. 
Laws,  sec.  1524 ;  Arata  et  al.  v.  Tellurium  Gold  &  Sil- 
ver Mining  Co.,  4  Pac.  Eep.  195;  65  Cal.  340;  Elridge 
V.  Steamboat,  etc.,  27  Mo.  590;  Hamilton  v.  Steam- 
boat Ironton,  19  Id.  523 ;  Bridgeford  v.  Steamboat,  6 
Mo.  357;  Ex  Parte  Bank  of  Monroe,  7  Hill,  177;  Dor- 
man  v.  Crozier,  14  Kan.  227;  Childs  v.  Bostwick,  How. 
Pr.  N.  Y.,  cited  in  14  U.  S.  Dig.  U.  S.,  p.  516,  sec.  13. 

The  lien  was  filed  before  the  completion  of  the 
contract,  and  more  than  ninety  days  after  the  last  work 
was  done,  and  is,  therefore,  void.  Perry  v,  Brainard, 
8  Pac.  Eep.  882;  Kinney  v.  Sherman,  28  111.  520;  Phill. 
Mech.  Liens,  132,  133,  137. 

Vol.  5  n.  m. — 8 
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Appellant  never  completed  his  contract,  and  the 
extension  of  the  time  for  its  completion,  having  never 
been  executed  by  him,  was  wholly  inoperative.  Amb- 
ler v.  Whipple,  20  Wall.  546;  Wood  v.  Edwards,  19 
Johns.  206. 

The  contract  being  an  entirety,  no  right  to  file  a 
lien  accrued  until  the  completion  of  the  contract.  Har- 
mon V.  Ashmead,  60  Cal.  439;  Cox  v.  W.  P.  E'y  Co., 
44  Id.  28. 

Appellant's  claim  of  lien  does  not  contain  a  state- 
ment of  his  demands  after  deducting  all  just  credits 
and  offsets.  The  only  credit  shown  is  one  item,  and 
the  charges  are  alike  unitemized.  Phill.  Mech.  Liens, 
sec.  350,  and  cases  cited;  Phelps  v.  M.  C.  C,  H.  Co., 
49  Cal.  339;  Wheeler  v.  Port  Blakely  MiU  Co.,  3  Pac. 
Eep.  635;  Hoffman  v.  Wolt,  36  Mo.  613. 

The  claim  of  lien  was  filed  prematurely.  Dennis- 
ton  V.  McAlister,  4  E.  D.  Smith,  N.  Y.  729;  Freto  v. 
Houghton,  55  N.  H.  100;  Phill.  on  Mech.  Liens,  sees. 
322,  322a,  323,  323a,  328,  330;  Kinney  v.  Sherman,  28 
lU.  520;  Cox  V.  W.  P.  R'y  Co.,  44  Cal.  28. 

Premature  performance  of  an  act  required  to  be 
done  within  a  given  time  after  the  happening  of  a  prior 
event  is  nugatory.  Comp.  Laws,  sec.  1524;  Landale  v. 
Daniels,  100  U.  S.  113.  See,  also,  Canal  Co.  v.  Qer- 
don,  6  WaU.  361. 

The  lien  does  not  separate  the  work  on  the  San 
Pedro  Co.  grant  from  that  on  the  Canon  del  Agua, 
and  is,  therefore,  bad.     Davis  v.  Alvord,  94  U.  S.  545. 

The  contracts  set  up  in  the  bill  are  as  much  a  part 
of  the  bill  as  if  fully  set  out  therein  in  hoc  verba ;  and 
if  the  bill  erroneously  alleges  the  legal  effect  of  these 
contracts,  the  demurrer  does  not  admit  such  an  allega- 
tion, but  only  what  is  well  pleaded.  Dillon  v.  Barnard, 
21  WaU.  430. 

The  pretended  contract  marked  exhibit  ^'B'^  pro- 
vides that  it  shall  not  be  operative  until  evidenced  by 
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the  signature  of  appellant,  not  that  he  might  act  upon 
it.  He  never  having  signed,  it  was  not  binding  upon 
either  party.  Ambler  v.  Whipple,  20  Wall.  546 ;  Wood 
V.  Edwards,  19  Johns.  206. 

The  statutes  require  the  notice  of  lien  to  state '  'the 
conditions  of  the  contract,"  and  for  this  failure  the  lien 
is  fatally  defective.    Comp.  Laws,  N.  M.  1524. 

Long,  C.  J. — Solon  L.  Wiley,  the  appellant  in  this 
court,  filed  in  the  court  below  his  bill  in  chancery  for 
an  enforcement  of  an  alleged  mechanics'  lien  upon 
the  property  described  in  the  bill  for  work  done 
and  materials  furnished,  amounting,  as  alleged,  to 
$127,522.61.  To  this  bill  a  demurrer  was  interposed, 
the  same  was  sustained,  and  the  cause  dismissed.  The 
action  of  the  court  in  sustaining  the  demurrer  is  the 
only  point  necessary  to  be  considered.  The  bill  alleged 
that  the  defendant  company  entered  into  a  contract  in 
writing,  dated  April  21,  1880,  a  copy  of  which  is  made 
a  part  of  the  bill,  whereby,  among  other  things,  it  was 
agreed  that  plaintiff  should  construct  for  the  company 
a  system  of  waterworks,  which  should  include  two 
reservoirs  on  the  Sandia  mountains,  in  New  Mexico, 
with  a  line  of  wrought-iron  pipes  from  the  reservoir  to 
the  company's  works.  The  complainant  avers  that  for 
this  work,  which  is  more  fully  described  in  the  bill,  he 
was  to  receive  $400,000,  to  be  paid  in  installments. 
Complainant  avers  that  under  such  contract  he  entered 
upon  its  completion,  performed,  labored,  and  furnished 
materials,  in  all  worth  over  $127,000,  and  that  the 
work  was  discontinued  on  the  twenty-fourth  day  of 
July,  A.  D.  1882.  He  avers,  further,  that  no  work  was 
done  after  that  date ;  and  that  on  the  twenty-second 
day  of  September,  1883,  complainant  filed  for  record, 
both  with  the  county  recorder  of  Santa  Fe  and  also  of 
Bernalillo  county,  a  claim,  which  is  fully  described  in 
the  bill,  to  establish  a  mechanic's  lien  on  the  defend- 
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ant's  real  estate.  Other  averments  are  also  made,  but 
it  is  not  necessary  to  give  them,  as  the  case  must  be 
determined  upon  a  question  which  such  averments  in 
no  way  affect,  except  as  they  are  further  stated. 

It  will  be  observed  that  over  one  year  intervened 
between  the  date  when  the  last  work  was  done  under 
the  contrcu^t  and  .the  date  when  the  lien  was  filed. 
Section  1524  of  the  Compiled  Laws  requires  that  the 
claim  and  statement  which  constitute  the  lien  shall  be 
filed  ^'within  60  days  after  the  completion  of  the  con- 
tract." So,  if  the  contract  either  was  completed  at 
the  date  when  the  work  was  discontinued,  or  never  was 
completed,  in  either  case  there  could  be  no  lien, 
because  of  the  delay  in  filing  the  statement  required  by 
that  section.  The  complainant  in  his  bill  seeks  to 
obviate  this  objection  to  the  validity  of  his  lien  upon 
the  theory  that  a  contract  in  writing  was  entered  into 
by  the  plaintiff  and  the  company,  whereby  the  work 
was  discontinued  by  such  agreement,  but  was  to  be 
again  resumed  by  the  plaintiff  after  the  expiration  of 
ninety  days  from  notice  that  the  company  desired  him 
to  renew  the  work ;  and  by  the  averment  that  he  never 
was  so  notified,  though  always  ready,  able,  and  willing 
to  perform ;  and  that  after  waiting  a  reasonable  time 
for  such  notice  he  elected  to  treat  the  contract  as  per- 
formed, and  filed  his  lien.  The  appellee  contends,  on 
the  contrary,  that  the  bill  of  complaint  fails  entirely  to 
show  that  there  ever  was  any  contract  whatever  between 
the  complainant  and  the  company  for  such  extension 
of  time  or  for  a  suspension  of  the  work.  An  examina- 
tion  of  the  averments  of  the  bill  on  this  point  is 
necessary. 

All  the  averments  which  relate  to  this  point  are  as 
follows:  ''Your  orator  further  states  that  by  the 
terms  of  said  contract  said  reservoir  and  waterworks 
were  to  be  completed  within  six  months  from  the  date  of 
said  contract ;  and  your  orator  entered  upon  said  work. 
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and  was  then  and  there  ready,  willing,  and  able  to 
perform  and  complete  the  same,  in  the  time  and  man- 
ner required  and  specified  in  the  said  contract ;  and  that, 
to  wit,  on  July  14,  A.  D.  1882,  your  orator  had  com- 
pleted a  large  portion  of  said  work,  and  furnished  a 
large  part  of  the  material  required  therefor,  in  pursu- 
ance of  said  contract,  and  was  then  and  there  ready, 
able,  and  willing  to  fully  perform  and  complete  the 
same ;  and  that  on  said  date  said  defendant  company 
made,  executed,  and  delivered  to  your  orator  a  written 
agreement,  a  copy  of  which,  marked  'B,'  is  filed  here- 
with, and  prayed  to  be  considered  as  a  part  hereof,  and 
thereby  said  company  stipulated  and  agreed  that  your 
orator  might  and  should  postpone  the  completion  of 
said  contract;  and  that  your  orator  should  be,  and 
thereby  was,  released  from  any  right  of  action  which 
might  accrue  to  said  company,  and  any  damages  by 
reason  of  such  part  postponement  of  said  work  under 
said  contract;  and  it  was  thereby  agreed  that  your 
orator  should  and  would  again  enter  upon  the  comple- 
tion of  said  contract  at  once,  upon  the  expiration  of 
three  months  after  being  notified  so  to  do ;  and  your 
orator  states  that  in  pursuance  of  said  last  mentioned 
agreement,  to  wit,  July  24,  1882,  he  did  discontinue 
work  upon  and  postponed  the  completion  of  said  con- 
tract, and  that  from  that  time  hitherto  your  orator  has 
been  at  all  times  ready  and  willing  to  fully  complete  the 
said  contract ;  but  your  orator  avers  the  said  defend- 
ant has  wholly  failed  and  neglected  to  notify  or  permit 
your  orator  to  enter  upon  or  complete  said  contract ; 
and  your  orator  further  avers  that  on  September  22, 
1883,  in  consequence  of  the  premises,  and  by  reason  of 
the  said  failure,  neglect,  and  refusal  on  the  part  of  the 
said  defendant  company  to  notify  or  permit  your  orator 
to  enter  upon  and  complete  the  portion  of  said  work 
under  said  contract  which  remained  unperformed,  on 
said  July  24, 1S82;  and  a  reasonable  and  Bufficient  time 


118  Wiley  v.  S.  P.  &  C.  del  Agua  Co.  [5  N.  M. 


therefor  having  then  and  there  elapsed,  your  orator 
elected  and  determined  to  declare  said  contract  ended 
and  terminated,  as  he  lawfully  might ;  and  your  orator, 
September  22,  1883,  and  within  90  days  after  the  com- 
pletion of  said  contract  on  his  part,  did  file  for  record/' 
etc. 

The  writing  to  which  reference  is  made  in  the  fore- 
going averments  is  as  follows : 

"Gbeenpield,  Mass.,  July  14,  1882. 

^^8.  L.  Wiley,  Esq. : — The  San  Pedro  and  Canon 
del  Agua  Company  consent  to  your  postponing  the 
present  completion  of  its  contract  with  you  as  to  dams 
in  the  Sandia  mountains,  and  pipe  line  from  same  to 
the  company's  placers,  provided  you  agree  that  you 
will  again  enter  upon  the  completion  of  the  same  at 
once,  upon  the  expiration  of  three  months  after  being 
notified  by  the  company  to  do  so.  You  are  also 
released,  provided  this  extension  is  entered  into,  from 
all  rights  of  action  which  the  company  may  obtain 
against  you  for  any  damage  that  may  during  any  such 
discontinuance  accrue  to  the  said  pipe  line  and  dams 
by  reason  of  your  discontinuing  work  and  care  thereon 
and  thereof ;  the  rights  of  both  the  company  and  your- 
self being  and  remaining,  to  all  intents  and  purposes, 
as  though  no  discontinuance  had  been  agreed  upon. 
Tour  agreement  hereto  being  evidenced  by  your  signa- 
ture. This  agreement  being  in  full  force  and  effect 
from  the  date  when  said  Burham  was  authorized  to 
enter  into  such  an  extension. 

(Signed) 
"San  Pedbo  and  Canon  del  Agua  Company, 

"By  Walteb  Bubham,  Vice  President. 

"Accepted." 

Although  the  word  "accepted"  is  written  on  the 
paper  called  in  the  bill  of  complaint  an  "agreement/' 


Jan.  1889]  Wiley  v.  S.  P.  &  0.  del  Agua  Co.        119 


neither  such  word  nor  the  paper  is  signed  by  Solon 

Wiley.     His  name    does    nofc    anywhere 

Contract:  bill  to  . ,  i  -j    •  n 

enforce:  propos-  appear  on  the  paper,  except  as  it  is  ad- 
dressed to  him.  It  is  not  averred  in  the 
bill  that  he  in  fact  did  accept  it,  or  that  the  defendant 
company  ever  had  the  slightest  knowledge  or  notice 
that  he  accepted  the  contract,  or  regarded  himself  in 
any  mode  under  obligation  to  respect  its  provisions. 
It  is  fair  to  presume  the  defendant  company,  as  it  is 
alleged  to  be  a  corporation,  was  managed  by  a  board 
of  directors  or  trustees.  It  would  appear,  also,  from 
the  words,  ''This  agreement  being  in  full  force  and 
effect  from  the  date  when  said  Burham  was  authorized 
to  enter  into  such  extension,"  that  such  body 
had  authorized  the  vice  president  to  enter  into  a 
contract  for  extension ;  and,  when  accepted  by  Solon 
L.  Wiley,  that  the  beginning  of  the  extension  of 
time  for  completion  was  to  relate  back  to  the  time 
when  Burham  was  empowered  to  act.  It  would  appear, 
also,  that  Wiley  had  asked  an  extension  of  time ;  as 
the  paper  says,  *'The  company  consent  to  your  post- 
poning,'^  or,  in  effect,  consent  that  you  postpone,  the 
completion  of  the  contract.  This  is  not  an  absolute, 
unconditioned  consent  to  the  extension  of  time,  but 
one  made  on  an  expressed  condition,  written  on  the 
face  of  the  paper,  in  these  words:  ''Provided  that 
you  agree  that  you  will  again  enter  upon  the  comple- 
tion of  the  same,'^  etc.  There  is  no  averment  that 
Wiley  did  so  agree.  There  is  nothing  on  the  face  of 
the  paper  to  bind  Wiley  to  any  such  act.  As  the 
extension  was  only  on  the  condition  of  such  an 
agreement  on  the  part  of  Wiley,  the  paper  should 
show  such  an  agreement,  or  it  should  be  averred  that 
he  did  so  agree.  If  Wiley  had  signed  his  name  below 
the  word  "accepted,"  then  the  face  of  the  paper  would 
have  been  evidence  of  his  acceptance  of  the  condition, 
and  of  his  agreement  to  perform,  and  would  be  a  con- 
tract on  the  face  of  it.    Suppose  Wiley  had  been  noti- 
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fled  to  commence  work,  had  declined  to  do  so,  and 
damage  had  resulted  to  the  company,  for  which  it  had 
brought  action,  would  this  paper  on  its  face  have 
proven  an  obligation  on  Wiley  to  commence  work! 
Certainly  not,  for  the  plain  reason  that  Wiley's  name 
is  not  signed  to  the  contract,  and  so  he  does  not  bind 
himself  to  resume  work.  In  such  an  action,  to  author- 
ize a  recovery,  evidence  outside  the  paper  would  be 
necessary  to  establish  an  agreement  by  Wiley  to  resume 
work  on  notice. 

The  averments  treat  this  paper  as  on  its  face  a  con- 
tract mutually  binding  both  parties,  whereas  it  is  only 
a  proposition  by  the  company,  on  its  face  not  accepted 
by  Wiley,  and  without  acceptance  averred  in  the  bill. 
It  is  clear  this  paper  was  sent  to  Wiley,  in  answer  to 
some  proposition  of  his ;  that  it  was  prepared  ready  for 
him  to  sign  under  the  word  ''accepted.''  If  he  did  so 
it  does  not  appear  in  the  exhibit,  and  it  is  not  so 
pleaded  in  the  bill,  and  for  that  reason  the  contract 
lacks  mutuality,  has  but  one  party,  and  does  not  bind 
anyone  on  the  face  of  the  paper.  When  every  line  and 
word  on  the  paper  is  inspected,  it  fails  on  its  face  to 
disclose  that  Solon  Wiley  is  in  any  way  bound  by  its 
terms.  It  may  be  that  the  complainant  did  in  fact  accept 
the  conditions  imposed,  and  did  agree,  upon  being 
notified,  to  resume  the  performance  of  the  original 
contract,  but  if  so  the  paper  does  not  bear  evidence  of 
either  such  acceptance  or  agreement ;  and  that  he  did 
so  agree  should  have  been  averred  in  the  bill  of  com- 
plaint. 

The  complainant  makes  the  paper  a  part  of  his  bill, 
and  assumes  by  his  averments  that  it  is  on  its  face  an 
agreement  between  the  parties.  He  avers:  ** On  said 
date  said  defendant  company  made,  executed,  and 
delivered  to  your  orator  a  written  agreement,  a  copy 
of  which  is  filed,"  etc.  Turning  to  the  paper,  it  is 
found  to  be  signed  by  one  party  only ;  that  it  recites  a 
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condition  nowhere  appearing  or  alleged  to  be  accepted 
or  agreed  to;  and  an  agreement  to  perform  the  condi- 
tion by  Wiley  is  necespary,  before  the  right  of  exten- 
sion can  become  operative  against  the  company. 

A  further  recital  in  the  paper  renders  the  com- 
plainant's contention  untenable.  It  is  the  following: 
**Your  agreement  hereto  being  evidenced  by  your  sig- 
nature." This  signature  is  wanting.  The  company 
had  the  right  to  require  that  Wiley  should  sign  the 
coutract  before  it  should  become  operative.  Such  sig- 
nature is  usual,  and  would,  in  case  of  contention  or 
trouble,  relieve  the  company  of  the  necessity  of  prov- 
ing, by  other  evidence,  that  Wiley  had  accepted  the 
terms  of  the  contract,  and  had  agreed  to  renew  the 
work  on  notice.  The  question  here  turning  on  the 
construction  of  a  contract — ^the  effect  to  be  given  to  its 
words — it  seems  not  necessary  to  cite  authority.  It  is 
elementary  that  there  must  be  mutuality,  a  meeting  of 
the  minds  of  the  contracting  parties,  upon  the  terms  of 
the  agreement.  There  must  be  more  than  one  joining 
to  complete  the  contract.  * 'Every  contract  is  founded 
upon  the  mutual  agreement  of  the  parties."  1  Story, 
Cont.,  section  11.  *'In  order  to  create  a  contract,  it  is 
essential  that  there  should  be  a  reciprocal  assent  to  a  cer- 
tain and  definite  proposition.  A  mere  offer,  nota^ssented 
to,  constitutes  no  contract;  for  there  must  be  not  only 
a  proposal,  but  an  acceptance'  thereof.  So  long  as  a 
proposal  is  not  acceded  to  it  is  binding  upon  neither 
party,  and  may  be  retracted."    Id.,  sec.  378. 

In  this  case  there  is  no  presumption  against  the 
defendant  that  it  did  accept.  It  was  optional  with  the 
defendant  company  to  do  so  or  not.  K  the  word 
"accepted,"  appearing  at  the  bottom  of  the  paper, 
was  written  by  Wiley  as  an  evidence  that  he  did  so 
accept,  then  his  signature  should  be  there  also,  or  he 
should  aver  that  he  did  accept.  The  mere  appearance 
of  the  word  on  a  paper,  bearing  the  signature  of  the 
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defendant  company  only,  does  not  convey  the  idea  that 
it  was  placed  there  by  Wiley  as  an  act  to  bind  him  to  the 
terms ;  especially  when  it  is  considered  that  the  other 
contracting  party  says,  in  eflEect:  *'Your  agreement  is 
to  be  evidenced  by  your  signature,"  apparently  inserted 
as  a  precaution  against  doubt  on  that  point. 

In  McDonald  v.  Bewick,  51  Mich.  79,  the  follow- 
ing contract  was  under  consideration:  **We  agree  to 
sell  one  million  feet  of  Norway,  in  town  28  N.,  8  E., 
on  our  lands,  and  will  make  a  contract  with  him  giving 
him  the  right  to  go  on  said  lands,  and  cut  and  remove 
said  timber  on  payment.  The  price  of  said  Norway  to 
be  $1.50  per  M.,  board  measure."  That  court  say 
that  it  is  no  '^contract.  There  was  no  mutuality.  It 
was  the  act  alone  of  the  defendants,  and  it  was  not 
supported  by  any  duty  or  obligation  of  the  plaintiff, 
and  there  was  no  averment  of  acceptance." 

^'The  acceptance  of  an  offer  must  be  absolute  and 
unqualified,  for  until  there  is  such  an  acceptance  the 
negotiations  of  the  parties  amount  to  nothing  more  than 
proposals  and  counter-proposals."  3  Am.  and  Eng. 
Encyclopedia  of  Law,  852.  The  paper  addressed  to 
Wiley  is  in  the  nature  of  a  proposal  to  him,  consenting 
to  a  postponement  of  the  work  on  the  condition  and 
terms  stated.  He  might  be  satisfied  with  the  terms  pro- 
posed, and  willing  to  accept.  He  might  desire  longer 
notice,  or  to  impose  other  terms,  and,  so  long  as  the 
written  offer  is  in  that  uncertain  condition,  we  do  not 
think  it  could  amount  to  a  contract,  unless  aided  by 
averments  which  upon  careful  examination  are  not 
found  in  the  bill  of  complaint.  The  judgment  below  is 
affirmed. 

Hendebson  and  Beeves,  J.J.,  concur. 
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[No.  259.     Jannaiy  16, 1889.] 

SOUTHERN  PACIFIC  RAILWAY  COMPANY  OP 

NEW  MEXICO,  Appellant,  v.  TEOFILO 

ESQUIBEL,  Appellee. 

Ck)BPOBATioNS — ^Railroad— Land  Gbakt  with  Beseryatioks  and  Ook- 
DinoNS — GoNSTBuonoN  OF  Grant. — A  grant  of  pablio  lands  by 
oongress  to  a  railroad  company,  with  certain  reservations  and  on 
certain  conditions,  is  a  grant  in  praesenti  only  in  the  sense  that  it 
takes  effect  by  relation  as  of  the  date  of  the  act  of  congress,  on 
performance  of  the  conditions  imposed. 

Id.— Land  Grant  to  Railroad — Power  to  Mortgage,  Purchase,  and 
Consolidate  with  Another  Company—Limitation  of  Powers.— A 
railroad  company  incorporated  under  an  act  of  oongress,  granting  it 
certain  lands,  with  power  to  mortgage,  in  aid  of  the  eonstniotion  and 
operation  of  its  road,  and  authorizing  it  to  purchase  the  land  grant 
and  franchises  of  and  consolidate  with  any  other  road  along  its  route, 
provided  the  rights,  franchises,  and  property  of  every  description,  of 
such  other  road  shall  vest  in,  and  become  the  property  of,  said  rail- 
road, is  not  authorized  thereby  to  transfer  its  own  land  grant  and 
franchises  to  another  company,  and  retain  merely  an  easement  over 
the  right  of  way.  Nor  can  a  power  to  sell  its  lands  be  implied  from 
the  power  to  mortgage  them  for  means  to  construct  and  operate  its 
road. 

Id.— LnoTATiON  of  Grant— Forfeiture. -^Where,  in  such  act,  it  is 
further  provided,  that  the  lands  granted  such  company,  which  shall 
not  be  sold  or  otherwise  disposed  of  within  three  years  after  the  com- 
pletion of  its  road,  shall  be  subject  to  settlement  and  preemption 
like  other  public  lands,  such  proviso  is  a  limitation  on  the  power  of 
the  company  to  hold  the  lands  beyond  that  time ;  and  a  failure  of  the 
company  to  comply  with  the  conditions  prescribed  operates  as  a  for- 
feiture of  the  grant;  and  a  plaintiff  claiming  under  the  defaulting 
company  will  not  be  heard  to  complain,  that  the  forfeiture,  subject- 
ing the  land  to  the  control  of  congress,  was  not  a  proper  measure  to 
teeure  the  completion  of  the  road. 

Appeal,  from  a  judgment  in  favor  of  defendant, 
from  the  Third  Judicial  District  Court,  Dona  Ana 
county.    Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Oateon,  Thobnton  &  Clancy,  and  8.  B.  Axtell 
for  appellant. 

The  grant  of  the  land  in  question  to  the  Texas  & 
Pacific  Railway  Company  was  a  grant  in  praesenti,  and 
had  the  effect  to  convey  the  land  to  said  company. 
Schulenburg  v.  Harriman,  21  Wall.  44;  Tucker  v. 
Ferguson^  22  Id.  527;  U.  S.  v.  Leavenworth  R^y  Co., 
92  U.  S.  745;  GrinneU  v.  R'y  Co.,  103  U.  S.  739; 
Opinion  of  Att'y  Gen.  Brewster,  June  13,  1882; 
Rutherford  v.  Green's  Heirs,  2  Whea.  196;  M.,  K. 
&  T.  R'y  Co.  V.  K.  P.  R'y  Co.,  97  U.  S.  491;  L., 
L.  &.  G.  R'y  Co.  V.  tJ.  S.,  92  U.  S.  733;  Northern 
Pac.  R'y  Co.  v.  Majors,  5  Mon.  121. 

A  grant  of  land  may  be  made  by  law  as  well  as  by 
patent  issued  pursuant  to  law,  and  such  grant  vests  an 
indefeasible  title.  Fletcher  v.  Peck,  6  Cranch,  87; 
Strotherv.  Lucas,  12  Pet.  454;  Wilkinson  v.  Leland, 
2  Id.  627  (8  Curtis  Ed.  238);  3  Wash.  Real  Prop. 
[4  Ed.],  193,  194;  Grignon's  Lessee  v.  Astor,  2  How. 
319, 9  Cranch,  43. 

If  the  land  can  be  identified,  the  grant  conveys 
such  title  as  will  support  ejectment.  N.  P.  R'y  Co.  v. 
Majors,  5  Mon.  121;  Chouteau  v.  Eckhart,  2  How. 
344. 

The  grant  is  in  praesenti  to  said  railway  company, 
"its  successors  and  assigns,"  and  is  capable  of  trans- 
fer, subject,  possibly,  to  the  reserved  rights  of  congress 
in  case  of  a  failure  to  complete  the  road  in  ten  years 
from  May  2,  1872,  ''to  adopt  such  measures  as  it  may 
deem  necessary  and  proper  to  secure  its  speedy  com- 
pletion." 7  Wash.  Real  Prop.,  chap.  14,  p.  24; 
Taylor  v.  Sutton,  15  Ga.  103 ;  Shattuok  v.  Hastings, 
99  Mass. ;  Williams  on  Real  Prop.  145. 

The  power  to  mortgage  includes  the  power  to  sell, 
subject,  possibly,  to  the  right  of  congress  to  adopt 
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measures  to  secure  the  completion  of  the  road,  on  a 
failure  to  complete  by  the  company  or  purchaser  within 
ten  years.  Kennedy  v.  S.  P.  &  P.  R'y  Co.,  2  Dill.  448; 
GrinneU  v.  R'y  Co.,  103  U.  S.  739. 

It  is  not  declared  in  the  act  of  incorporation  of  the 
Texas  &  Pacific  Railway  Company,  as  in  many  others, 
that  the  grant  is  made  upon  condition,  or  that  it  can  be 
forfeited,  or  that  the  lands  shall  revert  in  case  of  non- 
performance of  certain  conditions.  M.,  K.  &  T.  R'y 
Co.  V.  Kansas  Pac.  R^y  Co.,  97  U.  S.  497. 

If  there  is  any  condition  in  this  grant,  it  is  a  con- 
dition subsequent,  and  such  conditions  are  construed 
more  favorably  to  the  grantee,  and  are  not  favored.  4 
Kent  Com.  129;  Davis  v.  Gray,  16  Wall.  230;  Wood- 
worth  V.  Payne,  74  N.  Y.  199;  Emerson  v.  Simpson, 
43  N.  H.  477;  Laberer  v.  Carleton,  53  Me.  212; 
Hooper  v.  Cummings,  45  Id.  365;  Thompson  v. 
Thompson,  9  Ind.  323;  P.,  W.  &  B.  R'y  Co.  v.  How- 
ard, 13  How.  340;  Craig  v.  Weelo,  13  N.  Y.  320; 
Inhabitants  of  Hadley  v.  Hadley  Mfg.  Co.,  4  Gray, 
145;  Southard  v.  C.  P.  Co.,  2  Dutch.  20. 

Such  conditions  may  be  performed  by  any  one 
interested.  People  of  Vermont  v.  Society,  Etc.,  2 
Paine;  Bacon's  Abr.,  tit.  Conditions,  p.  1;  Simonds 
V.  Simonds,  3  Mete.  (Mass.)  558;  2  Wash.  Real  Prop., 
chap.  14,  p.  12;  Shep.  Touch.  140,  142;  Wilson  v. 
Wilson,  38  Me.  18;  L.  &  C.  R'y  Co.  v.  Carrington,  2 
Bush.  526;  Joslyn  v.  Barlin,  54  Vt.  670. 

The  road  in  New  Mexico  having  been  completed 
before  the  expiration  of  the  ten  years,  there  can  be  no 
forfeiture,  such  completion  being  practically  a  compli- 
ance with  the  terms  of  the  act.  Thompson  v.  The 
People,  23  Wend.  537, 579,  585;  Woodworth  v.  Payne, 
74  N.  Y.  196;  Mead  v.  Bullard,  7  WaU.  290;  Wilson  v. 
Gait,  18  lU.  431. 
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Supplemental  brief  of  S.  B.  Axtell,  and  Gatbon, 
Thoenton  &  Clancy  for  appellant. 

If  the  grant  be  a  conveyance,  which  it  certainly 
was,  a  patent  was  not  essential,  although  it  would  be  a 
great  convenience  as  a  conclusive  and  unimpeachable 
evidence  of  the  title.  In  addition  to  the  authorities 
cited  in  our  first  brief  on  this  point,  special  attention  is 
caUed  to  the  two  late  cases  of  VanWyck  v.  Knevals, 
106  U.  8.  364,  and  Southern  Pacific  R'y  Co.  v.  Dull, 
10  Sawy.  507. 

The  power  to  amalgamate  carries  the  power  to  sell 
the  road  and  franchises.  Branch  v,  Jesup,  106  U.  S. 
468. 

The  courts  are  more  liberal  now  than  formerly  in 
construing  the  powers  of  railroad  corporations,  to 
accomplish  the  general  scope  and  objects  of  their  crea- 
tion. Dumpfel  V.  0.  &  M.  R'j  Co.,  9  Bis.  127.  See, 
also.  Sinking  Fund  Cases,  99  U.  S.  720;  Shields  v. 
Ohio,  95  U.  S.  324. 

Rynebson  &  Wade  for  appellee. 

The  intent  of  congress  should  not  be  defeated  by 
applying  to  the  grant  the  rules  of  the  common  law, 
which  are  properly  applicable  only  to  transfers  between 
private  persons.  The  rules  of  the  common  law  must 
yield  to  the  legislative  will.  M.,  K.  &.  T.  R'y  Co.  v. 
K.  P.  R'y  Co.,  7  Otto,  496. 

All  public  grants  are  to  be  construed  strictly  in 
favor  of  the  public,  and  nothing  passes  by  a  grant  but 
what  is  granted  in  clear  and  explicit  terms.  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.  544;  Rice  v. 
Railroad  Co.,  1  Black,  380;  MiUs  et  al.  v.  St.  Clair 
County,  8  How.  581;  Richmond  R'y  v.  R.  R.,  13  Id. 
81;  Comm.  v.  Erie  &  C.  R'y  Co.,  27  Pa.  St.  339; 
Dubuque  &  C.  R'y.  v.  Litchfield,  23  How.  66-68;  TJ. 
S.  V.  Arredondo,  6  Pet  691. 
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All  acts  and  parts  of  acts  in  pari  materia  must  be 
construed  together  to  correctly  determine  the  legislative 
will.  1  Kent  Com.  462;  Bice  v.  Kailroad,  1  Black, 
379.  The  present  case  comes  clearly  within  the  deci- 
sion of  the  supreme  court  of  the  United  States  in  the 
last  mentioned  case. 

A  patent  is  the  instrument  by  which  the  govern- 
ment passes  its  fee,  and  when  a  patent  is  provided  for, 
as  in  this  case,  it  is  clear  that  congress  did  not  intend 
the  title  to  pass  by  any  words  of  present  grant  in  the 
act. 

The  government  may  legislate  so  as  to  make  the 
issuing  of  a  patent  necessary  to  convey  the  title  in 
full.  Boatner  v.  Ventress,  8  Martin  (U.  8.)  644;  20 
Am.  Dec.  270;  Boads  v.  Symmens,  1  Ohio,  281;  13 
Am.  Dec.  621. 

That  section  9  makes  the  grant  to  the  Texas  &  Pa- 
cific Bailroad  Company  *4ts  successors  and  assigns" 
makes  no  difference.  These  words  simply  designate  the 
estate  which  the  grantee  would  acquire  upon  compliance 
with  the  conditions  of  the  grant.  13  Opinions  of  Att'ys 
Gen. ;  U.  S.  v.  Childers,  8  Sawy.  174. 

A  court  of  equity  might  relieve  in  a  proper  pro- 
ceeding, from  the  consequences  of  a  merely  technical 
and  insubstantial  breach  of  condition.  But  such  relief 
can  not  be  had  in  a  common  law  action.  Wash.  Beal 
Prop.  20;  Warner  v.  Bennet,  31  Conn.  478;  4  Kent,  131. 

A  vicarious  performance  is  not  sufficient  in  the 
case  of  a  grant  of  this  kind.  The  terms  of  the  act 
clearly  contemplate  that  the  road  should  be  built  by  a 
competitive  line.  See  Prohibition,  sec.  4,  Original  Act ; 
13  Opinions  Att'ys  Gen.,  supra. 

Where  the  condition  of  a  grant  is  express  there  is 
no  need  of  reserving  a  right  of  entry  for  a  breach 
thereof  to  enable  the  grantor  to  avail  himself  of  it. 
2  Wash.  Beal  Prop.  16;  Jackson  v.  Allen,  3  Cow.  220; 
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Gray  v.  Blanchard,  8  Pick.  284 ;  Osgood  v.  Abbott,  58 
Me.  73-79;  Wegg  v.  Wegg,  1  Atk.  383. 

In  the  case  of  a  public  grant,  the  mode  of  asserting 
or  resuming  the  forfeited  grant  is  subject  to  the 
legislative  authority  of  the  government.  U.  S.  v.  Repen- 
tigny,  5  Wall.  211-268;  Finch  v.  Risely,  Popham,  53; 
Schulemburg  v.  Harriman,  21  Wall.  44;  Fairfax  v. 
Hunter,  7  Cranch,  603,  et  seq. ;  Smith  v.  Maryland,  6 
Id.  286. 

An  action  of  ejectment  will  not  lie  until  patents 
are  obtained.  Hooper  v.  Schumer,  23  How.  235; 
Singleton  v.  Touchard,  1  Black,  342;  Fern  v.  Holms, 
21  How.  482 ;  Carpenter  v.  Montgomery,  13  Wall.  480; 
Polk  V.  Wendall,5  Whea.  293;  Stoddard  v.  Chambers, 
2  How.  281;  Patterson  v.  Winn,  11  Whea.  380;  GU- 
mer  v.  Pointdexter,  10  How.  257. 

If  there  has  been  a  compliance  with  the  terms  and 
conditions  of  the  grant,  as  the  plaintiffs  claim,  and  they 
are  entitled  to  the  benefit  of  the  grant,  they  should, 
before  undertaking  to  eject  the  defendant,  secure  from 
the  government  patents  to  the  land.  Marbury  v.  Mad- 
ison, 1  Cranch;  Ellis  v.  Day,  4  Conn.  95. 

It  is  a  well  settled  principle  that,  in  the  absence  of 
express  legislative  authority,  a  corporation  organized 
for  the  public  service  can  not  turn  over  to  another  the 
means  by  which  such  service  is  to  be  effected.  Comm'rs. 
V.  Smith,  10  Allen,  448 ;  East  Boston  v.  Hubbard,  10  Id. 
459;  Richardson  v.  Sibley,  11  Id.  65;  Middlesex,  Etc. 
V.  Boston,  115  Mass.  347;  Pierce  v.  Emery,  32  N.  H. 
504;  Qoe  V.  Columbus,  Etc.,  10  Ohio  St.  372;  2  Redf. 
R'ys,  Vol.  1,  p.  480,  sec.  235;  Steiner's  Appeal,  27 
Pa.  St.  314;  Hall  v.  Trustees,  Etc.,  2  Redf.  R'ys,  465, 
and  notes;  Susq.  C.  Company  v.  Buchanan,  9  W.  & 
S.  28;  York,  Etc.,  R'y  Co.  v.  Winans,  17  How.  38. 

Public  powers,  franchises,  and  duties,  like  those 
resting  on  the  Texas  &  Pacific  Railroad  Company  by 
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its  charter,  are  inalienable.  Thomas  v.  R'y  Co.,  101 
U.  S.  71;  York,  Etc.,  R'y  Co.  v.  Winans,  17  How.  30. 
It  has  been  held  by  the  circuit  court  of  the  United 
States  that  any  attempt  on  the  part  of  a  railroad  com- 
pany to  lease,  transfer,  assign,  or  abdicate  its  duties  is 
ultra  vires  and  void.  W.  U.  Tel.  Co.  v.  U.  P.  R'y  Co., 
3  Fed.  Rep.  1. 

Reeves,  J. — Upon  the  trial  of  the  above  entitled 
cause  it  was  stipulated  by  the  parties  that  the  facts  re- 
lating thereto  were  as  follows : 

First.  The  Southern  Pacific  Railway  Company 
of  New  Mexico  is  a  corporation  organized  under  the 
laws  of  the  territory  of  New  Mexico  in  the  year  1880. 

Second.  The  Texas  &  Pacific  Railroad  Company 
is  a  corporation  organized  under  an  act  of  congress 
entitled,  ''An  act  to  incorporate  the  Texas  &  Pacific 
Railroad  Company,  and  to  aid  in  the  construction  of  its 
road,  and  for  other  purposes,"  approved  March  3, 1871, 
and  an  act  of  said  congress  entitled,  *'An  act  supple- 
mentary to  an  act  entitled,  'An  act  to  incorporate  the 
Texas  &  Pacific  Railroad  Company,  and  to  aid  in  the 
construction  of  its  road,  and  for  other  purposes,'  " 
approved  March  3,  1871, — this  last  mentioned  act 
having  been  approved  May  2,  1872, — which  said  two 
acts  are  hereby  made  a  part  of  the  stipulation,  copies 
hereof  being  attached  hereto,  marked  "Exhibits.'' 

Third.  The  Texas  &  Pacific  Railroad  Company 
accepted  said  charter  of  incorporation,  and  within  the 
time  therein  provided  was  organized  thereunder. 

Fourth.  Within  two  years  after  the  passage  of 
said  act  of  March  3,  1871,  and  in  accordance  with  said 
two  acts,  the  said  Texas  &  Pacific  Railroad  Company 
did  designate  the  general  route  of  the  said  road  as  near 
as  might  be,  and  did  file  a  map  of  the  same  in  the  de- 
partment of  the  interior  at  Washington,  which  said 
general  route  so  designated  corresponded  with  the  line 
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of  road  constructed  as  hereinafter  stated  by  the  Southern 
Pacific  Eailroad  Company  of  New  Mexico. 

Fifth.  Immediately  after  the  filing  of  said  map 
the  secretary  of  the  interior  caused  the  lands  within 
forty  miles  on  each  side  of  said  designated  route  within 
the  territories  of  New  Mexico  and  Arizona,  and  twenty 
miles  within  the  state  of  California,  to  be  withdrawn 
from  preemption,  private  entry,  and  sale. 

Sixth.  That  thereafter  the  said  Texas  &  Pacific 
Railroad  Company  did  commence  the  construction  of 
its  said  road  at  the  eastern  terminus  thereof,  at  or  near 
Marshall,  in  the  state  of  Texas,  as  described  in  said  act, 
and  did  prosecute  the  same,  and  have  the  same  com- 
pleted at  or  near  El  Paso,  designated  as  a  point  on 
said  road  by  said  acts  of  congress,  on  or  before  the 
second  day  of  May,  1882. 

Seventh.  That  the  Southern  Pacific  Railroad 
Company  of  New  Mexico,  in  the  years  1880  and  1881, 
after  the  organization,  constructed  a  railroad  of  the 
character,  kind,  and  description  required  by  said  two 
acts  of  congress,  from  the  western  boundary  line  of 
the  territory  of  New  Mexico,  through  the  territory  of 
New  Mexico,  on  the  said  line  of  the  general  route  of 
said  Texas  &  Pacific  Railroad  Company,  as  designated 
in  and  by  the  said  map  filed  in  the  department  of  the 
interior  as  aforesaid,  to  the  state  line  of  Texas,  on  the 
Rio  Grande  river,  near  El  Paso,  Texas,  and  connected 
the  same  with  the  said  Texas  &  Pacific  Railroad,  con- 
structed as  aforesaid,  at  or  near  El  Paso,  as  aforesaid. 

Eighth.  After  the  completion  of  the  Southern 
Pacific  Railroad  to  El  Paso,  the  Texas  &  Pacific  Rail- 
road Company  claimed  and  insisted  that  the  same  was 
built  upon  its  right  of  way  under  said  acts  of  incor- 
poration, and  that  the  said  road  thereby  became  the 
property  of  said  Texas  &  Pacific  Railroad  Company, 
and  thereupon  in  May,  1881,  commenced  a  suit  in  the 
Third  judicial  district  court  of  the  territory  of  New 
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Mexico  against  the  Southern  Pacific  Railroad  Company 
of  New  Mexico,  to  have  said  road  so  constructed  by 
the  said  Southern  Pacific  Railroad  Company  of  New 
Mexico  decreed  to  be  the  property  of  said  Texas  & 
Pacific  Railroad  Company ;  a  copy  of  the  bill  of  com- 
plaint in  said  cause  being  hereto  attached  and  made  a 
part  of  this  agreement,  as  also  is  a  copy  of  the  order 
made  by  Hon.  Warren  Bristol,  as  judge  of  said  district 
court,  on  the  filing  of  said  bill  of  complaint. 

Ninth.  That  during  the  pendency  of  said  suit  the 
said  Texas  &  Pacific  Railroad  Company  definitely  fixed 
the  line  of  its  proposed  road,  under  said  acts  of  con- 
gress, across  the  territory  of  New  Mexico,  at  the  center 
of  the  roadbed  of  the  said  road  constructed  as  afore- 
said by  the  Southern  Pacific  Railroad  Company  of 
N^w  Mexico,  in  the  manner  as  required  by  law. 

Tenth.  Owing  to  doubts  and  uncertainties  as  to 
the  result  of  said  legislation,  and  for  reasons  therein 
stated,  an  agreement  to  compromise  the  same  was 
entered  into  by  and  between  the  said  Texas  &  Pacific 
Railroad  Company  and  the  Southern  Pacific  Railroad 
Company  of  New  Mexico,  a  copy  of  which  said  agree- 
ment is  filed  herewith,  and  made  a  part  of  this  stipula- 
tion, as  evidence  in  this  cause,  and  that  in  accordance 
with  said  agreement  a  decree  was  entered  in  said  cause, 
a  copy  of  which  is  filed  herewith,  and  made  a  part  of 
this  stipulation,  as  evidence  in  this  cause,  and  also  two 
deeds  of  conveyance  were  made  and  executed  by  the 
said  Texas  &  Pacific  Railroad  Company  to  the  said 
Southern  Pacific  Railroad  Company  of  New  Mexico, 
by  one  of  which  was  conveyed  all  the  right,  title, 
interest,  claim,  and  demand  of  said  Texas  &  Pacific 
Railroad  Company  in  and  to  the  right  of  way,  two 
hundred  feet  wide,  from  the  Arizona  line  across  New 
Mexico,  at  or  near  El  Paso,  on  the  line  of  the  road 
of  the  Southern  Pacific  Railroad  Company  of  New 
Mexico,  a  copy  of  which  said  deed  is  hereto  attached, 
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and  made  a  part  of  the  stipulation,  as  evidence  in  said 
cause, — the  other  deed  of  conveyance  being  an  assign- 
ment and  conveyance  to  the  Southern  Pacific  Railroad 
Company  of  New  Mexico  by  the  Texas  &  Pacific  Kail- 
road  Company  of  the  right  of  way  to  take  materials 
from  the  public  lands ;  also  grounds  for  station  build- 
ings, workshops,  wharves,  switches,  side  tracks,  and 
depot  grounds;  also  the  right  of  franchise  of  the 
Texas  &  Pacific  Railroad  Company  to  lay  out,  locate, 
construct,  finish,  maintain,  and  enjoy  a  continuous 
railroad  and  telegraph  line,  with  appurtenances,  from 
a  point  on  the  Rio  Grande  near  El  Paso,  westward,  on 
the  most  direct  and  eligible  route  near  the  thirty- 
second  parallel  of  north  latitude,  granted  to  said 
Texas  &  Pacific  Railroad  Company  by  said  acts  of 
congress ;  and  also  all  the  lands  granted  to  said  Texas 
&  Pacific  Railroad  Company  by  the  ninth  section  of 
said  act  of  congress  approved  March  3,  1871,  to  aid  in 
the  construction  of  the  railroad  and  telegraph  line 
described  in  the  first  section  of  said  act;  a  copy  of 
which  said  conveyance  is  attached  hereto,  and  made  a 
part  of  this  stipulation,  as  evidence  in  this  cause. 

Eleventh.  That  the  said  railroad  to  be  con- 
structed under  and  in  accordance  with  the  said  two 
acts  of  March  3,  1871,  and  May  2,  1872,  has  not  been 
completed  in  that  portion  of  the  state  of  California 
between  the  Colorado  river  and  San  Diego. 

Twelfth.  That  the  said  defendant,  since  the  said 
Texas  &  Pacific  Railroad  Company  designated  its 
general  route  and  filed  a  map  thereof  as  aforesaid,  and 
after  it  had  definitely  fixed  the  line  of  said  road  across 
the  territory  of  New  Mexico,  and  after  the  making  of 
said  agreement  with  the  Southern  Pacific  Railroad 
Company  of  New  Mexico,  and  entering  the  said  decree, 
and  making,  executing,  and  delivering  the  said  two 
deeds  of  conveyance,  the  said  defendant  entered  upon 
the  land  in  question,  which  is  a  part  of  one  of  the  odd 
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sections  witkin  forty  miles  of  the  line  of  said  road  as 
fixed  and  designated  by  the  Texas  &  Pacific  Railroad 
Company  as  aforesaid,  said  land  in  question  being 
situated  in  the  county  of  Dona  Ana,  and  said  defend- 
ant occupied  and  held  possession  of  same,  at  the  time 
of  the  commencement  of  this  suit,  adverse  to  plaintiff. 

Thirteenth.  That  on  February  28,  1885,  an  act 
of  congress  in  the  following  words  was  passed  and 
approved : 

''That  all  lands  granted  to  the  Texas  &  Pacific  Rail- 
road Company  under  the  act  of  congress  entitled  *An  act 
to  incorporate  the  Texas  &  Pacific  Railroad  Company, 
and  to  aid  in  the  construction  of  its  road,  and  for  other 
purposes,'  approved  March  3,  1871,  and  acts  amenda- 
tory thereof  or  supplemental  thereto,  be,  and  they  are 
hereby,  declared  forfeited,  and  the  whole  of  said  lands 
restored  to  the  public  domain,  and  made  subject  to  the 
disposal  under  the  general  laws  of  the  United  States 
as  though  said  grant  had  never  been  made ;  provided, 
that  the  price  of  the  lands  so  forfeited  and  restored 
shall  be  the  same  as  heretofore  fixed  for  the  even 
sections  within  said  grant. 

''Sec.  2.  That  the  act  of  March  3,  1875,  entitled 
^An  act  for  the  relief  of  settlers  within  railroad  limits,' 
is  hereby  repealed.''     Approved  February  28,  1885. 

Fourteenth.  That  said  defendant,  on  the  twenty- 
seventh  day  of  March,  A.  D.  1885,  filed  his  homestead 
entry  on  the  land  in  question  with  the  register  of  the 
United  States  land  oflBice  at  Las  Cruces,  New  Mexico, 
paid  the  lawful  fees  for  the  same,  and  received  the 
usual  certificate  therefor. 

After  the  evidence  was  closed  the  plaintiflE  moved 
the  court  to  instruct  the  jury  that  under  the  evidence 
they  should  find  the  defendant  guilty,  but  the  court 
refused  the  instruction,  and  to  this  decision  and  ruling 
of  the  court  the  plaintiflE  excepted.  Whereupon  the 
courts  upon  the  motion  of  the  defendant,  instructed 
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the  jury  as  follows,  to  wit:  **The  court  instructs  the 
jury,  under  the  facts  stipulated  and  read  in  evidence 
in  the  case,  the  plaintiff  has  not  made  out  such  a  case 
as  entitles  it  to  recover  a  verdict  against  the  defendant. 
The  jury  will,  therefore,  find  the  defendant  not 
guilty;"  to  which  the  plaintiff  excepted.  Whereupon 
the  jury  returned  a  verdict  as  follows,  to  wit:  *'We, 
the  jury  in  the  above  entitled  cause,  do  find  the  de- 
fendant not  guilty.''  And  thereupon  the  plaintiff,  by 
its  counsel,  moved  the  court  for  a  new  trial,  for  the 
reason  that  the  verdict  was  against  the  law  and  the 
evidence  in  the  cause,  which  the  court  overruled,  and 
dismissed  the  suit  at  the  plaintiff's  costs ;  and  there- 
upon the  plaintiff  excepted,  and  moves  the  court  to 
grant  it  an  appeal  from  the  judgment  to  the  supreme 
court  of  the  territory;  which  motion  was  granted,  and 
the  plaintiff  brings  the  case  into  the  supreme  court  by 
appeal,  and  assigns  for  error:  (1)  The  court  erred  in 
directing  the  jury  to  find  the  defendant  not  guilty; 

(2)  the  court  erred  in  refusing  to  give  the  instructions 
prayed  for  by  plaintiff  to  find  the  defendant  guilty ; 

(3)  said  judgment  was  rendered  in  favor  of  defendant, 
when  it  should  have  been  rendered  in  favor  of  the 
plaintiff. 

It  is  contended  for  the  appellant  that  the  grant  of 
the  land  in  question  to  the  Texas  &  Pacific  Railroad 
Company  was  a  grant  in  praesenti,  and  had  the  effect 
to  convey  the  land  to  said  railroad  company;  referring 
to  the  ninth  section  of  the  act  of  March  3,  1871.  This 
Railroad:  land  sectiou  provldcs  *'that,  for  thc  purposc  of 
Son"o^°"*^™'''  aiding  in  the  construction  of  the  railroad 
and  telegraph  line  herein  provided  for,  there  is  hereby 
granted  to  the  said  Texas  &  Pacific  Railroad  Company, 
its  successor  and  assigns,  every  alternate  section  of 
public  land,  not  mineral,  designated  by  odd  numbers, 
to  the  amount  of  twenty  alternate  sections  per  mile,  on 
each  side  of  said  railroad  line,  as  such  line  may  be 
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adopted  by  said  company,  through  the  territories  of 
the  United  States,  and  ten  alternate  sections  of  land 
per  mile  on  each  side  of  said  railroad  in  California, 
where  the  same  shall  not  have  been  sold,  reserved,  or 
otherwise  disposed  of  by  the  United  States,  and  to 
which  a  preemption  or  homestead  claim  may  not  have 
attached  at  the  time  the  line  of  said  road  is  definitely 
fixed.    ♦    *    •'' 

The  sections  designated  as  granted  were  incapable 
of  identification  until  the  line  of  the  road  should  be 
''definitely  fixed.''  ''When  the  route  is  established  the 
grant  takes  effect  upon  the  sections  by  relation  as  of 
the  date  of  the  act  of  congress.  In  that  sense  the 
grant  is  one  in  praesenti.  *  *  *"  Van  Wyck  v. 
Knevals,  106  U.  S.  365,  366. 

The  act  intended  that  the  location  of  the  road  should 
be  followed  by  its  construction.  Missouri,  Kansas  and 
Texas  Railroad  Co.  v.  Kansas  Pacific  Railway  Co.,  97 
U.  S.  R.  498,  and  section  13  of  the  act  of  congress.  This 
section  provided  that  the  president  of  the  company 
should  annually  make  a  report,  and  file  it  with  the 
secretary  of  the  interior,  which  report  should  be  under 
oath,  exhibiting,  among  other  things,  the  number  of 
miles  of  road  constructed  each  year,  and  a  description 
of  the  lines  of  road  surveyed  and  fixed  upon  for  con- 
struction. Section  12  provided  that  whenever  the  com- 
pany should  complete  the  first  and  each  succeeding 
section  of  twenty  consecutive  miles  of  railroad,  and 
put  it  in  running  order  as  a  first-class  road  in  all  its 
appointments,  it  should  be  the  duty  of  the  secretary 
of  the  interior  to  cause  patents  to  be  issued  conveying 
to  the  company  the  number  of  sections  of  land  opposite 
to  and  coterminous  with  the  completed  road  to  which 
the  company  should  be  entitled  for  each  section  so 
completed.  Section  18:  That  the  president  of  the 
United  States,  upon  the  completion  of  the  firet  section 
of  twenty  miles,   should  appoint  one  commissioner, 
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whose  duty  it  should  be  to  examine  the  various  sections 
of  twenty  miles  as  they  should  be  completed,  and 
report  thereon  to  him  in  writing;  and  if,  from  said 
report,  he  was  satisfied  that  said  company  had  fully 
completed  each  section  of  its  road,  as  in  the  act  pro- 
vided, he  should  direct  the  secretary  of  the  interior  to 
issue  patents  to  said  company  for  the  lands  it  was 
entitled  to  under  the  act,  as  fast  as  each  section  of  the 
road  was  completed. 

The  company,  within  two  years  after  the  passage 
of  the  act  of  March  3,  1871,  designated  the  general 
route  of  its  road  and  file  a  map  of  the  route  in  the 
department  of  the  interior.  The  secretary  of  the 
interior  then  caused  the  land  within  forty  miles  on 
each  side  of  the  designated  route  within  the  territory 
of  New  Mexico  and  Arizona,  and  twenty  miles  within 
the  state  of  California,  to  be  withdrawn  from  pre- 
emption, private  entry,  and  sale.  The  map  did  not 
show  the  definite  and  fixed  location  of  the  road,  but  it 
was  a  map  showing  only  the  general  route  of  the  road. 
See  Bill  of  Complaint  of  the  Texas  and  Pacific  Railway 
Company  and  The  Southern  Pacific  Railroad  Company 
of  New  Mexico,  and  others,  tr.  pages  40-59,  and  arts. 
4,  5  and  8,  agreed  statement  of  facts,  tr.  10-11. 

At  this  point  a  statement  of  the  case  will  be  neces- 
sary to  an  understanding  of  the  questions  in  contro- 
versy. The  Southern  Pacific  Railroad  Company  of  the 
territory  of  New  Mexico  was  organized  under  the  laws 
of  the  territory  in  1880.  In  the  years  of  1880  and  1881 
this  company  constructed  a  railroad  across  the  territory 
of  New  Mexico  on  the  line  of  the  road  claimed  by  the 
Texas  &  Pacific  Railroad  Company  as  its  right  of  way. 
In  its  suit  brought  in  1881  the  Texas  &  Pacific  Railway 
Company  sought  a  decree  divesting  all  the  title  which 
the  Southern  Pacific  Railroad  Company  of  New  Mexico 
might  have  or  claim  in  said  road,  with  its  fixtures,  etc., 
and  vesting  it  in  the  Texas  &  Pacific  Railway  Company, 
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upon  such  terms  as  the  court  might  deem  right.  Dur- 
ing the  pendency  of  the  suit,  the  Texas  &  Pacific  Rail- 
way Company  definitely  fixed  the  line  of  the  proposed 
road  across  the  territory  at  the  center  of  the  roadbed 
of  the  road  constructed  by  the  Southern  Pacific  Rail- 
road Company  of  New  Mexico.  It  is  not  claimed  by  the 
Texas  &  Pacific  Railway  Company  that  the  line  of  its 
road  in  the  territory  of  New  Mexico  was  definitely  fixed 
before  the  Southern  Pacific  Railroad  Company  of  New 
Mexico  had  constructed  its  road  across  the  territory. 
The  suit  was  originally  between  the  Texas  &  Pacific 
Railway  Company  and  the  Southern  Pacific  Railroad 
Company  of  New  Mexico.  Other  companies  were  made 
parties  in  the  decree  of  the  court,  namely,  the  Southern 
Pacific  Railroad  Company  of  Arizona,  Southern  Pacific 
Railroad  of  California,  the  Los  Angeles  &  San  Diego 
Railroad  Company,  and  the  Central  Pacific  Railroad 
Company.  Still  other  companies  that  owned  or  con- 
trolled connecting  lines  of  road  were  also  parties  in  the 
agreement  and  compromise,  viz.,  the  Missouri  Pacific 
Railway  Company,  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  and  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  The  suit  was  compro- 
mised on  the  terms  set  out  in  the  agreement  of  the 
parties  and  the  decree  of  the  court.  By  the  terms  of 
the  agreement  the  Texas  &  Pacific  Railway  Company 
transferred  to  the  Southern  Pacific  Railroad  Company 
of  New  Mexico  its  land  grant  and  franchise  to  con- 
struct a  railroad  and  telegraph  line  and  other  rights 
within  the  boundaries  of  the  territory  of  New  Mexico ; 
a  like  transfer  to  the  Southern  Pacific  Railroad  Com- 
pany of  the  territory  of  Arizona  of  the  land  grant  and 
franchises  included  within  the  boundaries  of  Arizona ; 
a  like  transfer  to  the  Los  Angeles  &  San  Diego  Railroad 
Company  of  the  land  grant  and  franchises,  etc. ,  included 
within  the  boundaries  of  the  state  of  California. 

The  consideration  to  the  Texas  &  Pacific  Railway 
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Company  for  the  transfer  was  the  agreement  of  the 
Southern  Pacific  Railway  companies  that  the  road  of 
the  Texas  &  Pacific  Railway  Company  and  the  roads  of 
three  Southern  Pacific  Railroad  Companies  and  their 
connections  should  be  operated  and  used  for  all  pur- 
poses of  communication,  travel,  and  transportation,  so 
far  as  the  public  and  government  were  concerned,  as 
one  continuous  through  line;  the  gross  earnings  to  be 
divided  between  them  in  the  proportion  agreed  upon. 

The  decree  of  the  court  contains,  among  other  pro- 
visions, the  foUo  wing,  viz. :  *'*  *  *  It  is  expressly  con- 
sidered,  ordered,  and  adjudged  that,  except  as  to  the 
rights,  privileges,  and  easements  aforesaid,  the  said  Texas 
&  Pacific  Railway  Company  has  no  right,  title,  estate, 
claim,  or  demand,  at  law  or  in  equity,  in  or  to  the  way, 
right  of  way,  and  railroad,  with  its  appurtenances,  con- 
structed by  the  Southern  Pacific  Railroad  Company 
of  New  Mexico,  in  the  territory  of  New  Mexico,  or  in 
or  to  the  way,  right  of  way,  and  railroad,  with  its 
appurtenances,  constructed  by  the  Southern  Pacific 
Railroad  Company  of  Arizona  in  the  territory  of  Ari- 
zona." 

The  Texas  &  Pacific  Railway  Company  had  no 
right  to  entangle  its  affairs  in  these  unauthorized  trans- 
actions upon  any  assumption  that  they  would  be  ratified 
by  congress.  Com.  v.  Smith,  10  Allen,  455;  Matthews 
V.  Skinker,  62  Mo.  329;  Boone,  Corp.,  sec.  243. 

The  act  of  congress  contemplated  a  road  for  postal, 
military,  and  other  governmental  services,  to  be  under 
one  management  and  control,  and  not  an  easement 
and  dependency  in  a  system  of  railways  owned  and 
controlled  by  other  and  different  corporations,  as  pro- 
vided by  the  terms  of  the  agreement  and  decree  of  the 
court.  The  government  was  not  bound  by  these  pro- 
ceedings, in  which  it  was  not  a  party;  and,  although  it 
was  stipulated  by  the  parties  that  the  road  constructed 
by  the  Southern  Pacific  Railroad  Company  of  New 
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Mexico  was  a  road  of  the  character,  kind,  and  descrip- 
tion required  by  the  two  acts  of  congress,  it  did  not 
appear  that  the  president  of  the  United  States,  or  the 
secretary  of  the  interior,  approved  it  as  being  com- 
pleted  in  accordance  with  the  requirements  of  those 
acts.  The  Texas  &  Pacific  Railway  Company  had  no 
right  to  make  the  transfer  by  virtue  of  the  power  con- 
ferred on  the  company  by  the  fifth  section  of  the  act, 
to  make  running  arrangements  with  other  railroad 
companies,  nor  the  power  to  transfer  its  own  land 
grant,  road,  and  franchises  by  authority  of  the  fourth 
section  of  the  act  empowering  the  company  to  pur- 
chase the  land  grant  and  franchise  of,  and  to  consoli- 
date with,  any  railroad  company  chartered  on  the  route 
of  the  Texas  &  Pacific  Railway  Company,  that  such 
transfer  was  contrary  to  the  sixth  section  of  the  act,  to 
the  eflfect  that  the  rights,  franchises, .  and  property  of 
every  description  belonging  to  each  of  the  consolidated 
or  purchased  companies  should  vest  in  and  become 
absolutely  the  property  of  the  Texas  &  Pacific  Railroad 
Company. 

It  was  argued  for  the  appellant  that,  if  the  land 
could  be  mortgaged  for  the  means  to  construct,  equip, 
and  operate  the  road,  it  could  be  assigned,  in  the  first 
place,  for  the  same  object.  It  has  been  held  that  a 
power  to  purchase  includes  a  power  to  take  a  mortgage. 
Land   rrapt   to  Thc  propositiou  that  a  power  to  mortgage 

railroad:  limka-    .ii  xii*  *  j-ii 

tion  of  powers,  includcs  a  power  to  sell  is  not  supported  by 
authority  of  law.  A  corporation  must  exercise  its 
powers  in  the  mode  prescribed  by  its  charter.  The 
power  to  procure  means  to  construct  the  road  in  ques- 
tion was  not  a  general  power;  it  was  a  particular  power, 
to  be  exercised  for  a  specific  object.  The  Texas  & 
Pacific  Railway  Company  was  authorized  to  issue  con- 
struction and  land  bonds,  and  to  execute  mortgages  to 
secure  the  bonds  on  its  land  grant  and  other  lands  the 
company  might  acquire;  the  proceeds  of  the  sale  of 
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the  bonds  to  be  applied  to  the  construction,  operation, 
and  equipment  of  the  road,  and  for  the  purchase  con- 
stniction,  completion,  equipment,  and  operating  of 
other  roads  as  contemplated  and  specified  in  the  acts 
of  congress.  The  acts  require  that  the  bonds  and 
mortgages  should  contain  an  extract  from  the  law  auth- 
orizing them  to  be  issued,  and  that  the  mortgages  should 
be  filed  and  recorded  in  the  department  of  the  interior. 
The  appellant  was  not  a  mortgagee,  nor  a  purchaser 
under  a  mortgage.  No  mortgage  bond  was  given  in 
aid  of  the  construction  of  the  road.  Sections  11,  14, 
act  March  3,  1871,  and  sections  2,  3,  supp.  act  May 
2, 1872. 

It  is  further  contended  for  the  appellant  that  the 
proviso  in  the  ninth  section  of  the  act  implied  the  right 
to  sell  or  otherwise  dispose  of  the  lands.  The  proviso 
is  to  the  effect  that  the  lands  granted  to  the  company 
by  the  ninth  section  of  the  act,  which  should  not  be 
sold  or  otherwise  disposed  of  within  three  years  after  the 
completion  of  the  road,  should  be  subject  to  settlement 
Limitation  of  ^^^  preemption  like  othcr  lands.  The 
grant :  forfeiture.    p^Qyiso  was  a  limitation  on  the  power  of 

the  company  to  hold  the  lands  beyond  the  period  of 
three  years  after  the  completion  of  the  road.  How  the 
lands  were  to  be  acquired,  and  to  be  sold  or  otherwise 
disposed  of,  must  be  determined  from  the  provisions  of 
the  act  viewed  as  a  whole.  The  Texas  &  Pacific  Rail- 
road Company  was  required  by  the  act  of  cdngress  to 
commence  the  construction  of  its  road  at  a  point  at  or 
near  Marshall,  in  the  state  of  Texas,  and  at  San  Diego, 
in  the  state  of  California,  and  to  complete  specified 
portions  of  the  road  in  the  stated  times,  and  to  complete 
the  whole  line  from  the  point  at  or  near  Marshall  to 
the  bay  of  San  Diego  within  ten  years  after  the  passage 
of  the  act  of  March  3,  1871,  extended  to  ten  years 
after  the  passage  of  the  supplementary  act  of  May  2, 
1872.     Upon  compliance  with  the  terms  of  the  act  in 
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relation  to  the  times  fixed  for  the  completion  of  the 
road,  it  was  provided  that  the  land  grant  should  **duly 
inure''  to  the  company.  Section  17,  act  March  3, 1871 ; 
section  5,  supp.  act  May  2,  1872;  Id.,  section  2.  It 
was  admitted  in  evidence  on  the  trial  that  the  Texas  & 
Pacific  Railway  Company  commenced  the  construction 
of  its  road  at  the  eastern  terminus,  near  Marshall,  and 
had  it  completed  to  El  Paso,  on  or  before  the  second 
day  of  May,  1882.  This  portion  of  the  road  was  not 
in  controversy  in  the  suit.  It  was  further  admitted 
that  the  road  had  not  been  completed  in  that  portion  of 
the  state  of  California  between  the  Colorado  river  and 
San  Diego. 

It  is  further  contended  for  the  appellant  that  there 
can  be  no  forfeiture  of  the  lands  granted  to  the  Texas 
and  Pacific  Railroad  Company,  because  congress  had 
reserved  a  right  not  to  forfeit,  but  to  adopt  such  meas- 
ures as  it  might  deem  necessary  and  proper  to  secure 
the  speedy  completion  of  the  road  upon  the  failure  of 
the  company  to  complete  it.  The  appellant,  claiming 
under  the  defaulting  railroad  company,  will  not  be 
heard  to  complain  that  the  forfeiture  of  the  land  grant, 
thereby  subjecting  the  land  to  the  control  of  congress, 
was  not  a  proper  measure  to  secure  the  completion  of 
the  road.  The  proviso  was  intended  for  the  protection 
of  the  governmebt,  and  not  for  the  benefit  of  the  rail- 
road company.  Time  was  of  the  essence  of  the  con- 
tract. The  Texas  and  Pacific  Railroad  Company  had 
incurred  the  forfeiture  of  its  land  grant  by  its  failure 
to  complete  the  road  as  required  by  the  act  of  congress. 
The  forfeiture  may  be  asserted  by  the  United  States, 
through  the  action  of  congress,  or  by  judicial  proceed- 
ings. Schulenburg  v.  Harriman,  21  Wall.  44;  Rail- 
road Land  Co.  V.  Courtright,  Id.  311*,  Van  Wyck  v. 
Knevals,  106  U.  S.  368,  369.  The  appellant  had  no 
standing  in  court.     The  judgment  is  affirmed. 

Long,  C.  J.,  and  Brinker,  J.,  concur. 
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[No.  285.    January  17,  1889.] 

BENIGNO  ROMERO,  Defendant  in  Ebbob,v.FRED. 
ERICK  DESMARAIS,  Plaintiff  in  Ebboe. 

Contract— Assumpsit  for  Monet  Lbnt— Evidinoe,  Weight  and  Suffi- 
OIENOT  OF. — In  an  action  of  assampsit  on  a  contract  for  money  lent 
and  advanced,  tried  by  the  coart,  sitting  as  a  jury,  the  court  is  the 
sole  judge  of  the  weight  of  the  evidence  and  the  credibility  of  the 
witnesses;  and  when  there  is  a  direct  conflict  of  evidence  its  finding 
will  not  be  disturbed. 

Id.— New  Trial — Surprise— Errors  in  Rulings  not  Prejudioial — ^Evi- 
dence.— A  new  trial  will  not  be  granted  on  the  ground  of  surprise, 
unless  the  occurrence  claimed  as  a  surprise  be  made  known  at  the 
time,  and  a  continuance  demanded  on  that  ground.  Nor  will  a  new 
trial  be  granted  for  errors  of  the  court  in  its  rulings  upon  the  admis- 
sion  or  rejection  of  evidence,  where  such  rulings  are  not  prejudicial 
to  the  applicant,  and  the  finding  and  judgnient  of  the  court  is  right 
upon  the  whole  case. 

Id.— Verbal  Contract — Interest— Legal  Rate. — Under  section  1734, 
Compiled  Laws,  1884,  the  rate  of  interest,  in  the  absence  of  a  written 
contract  fixing  a  different  rate,  is  six  per  cent  per  annum  on  money 
due  by  contract;  and  it  is  error,  in  such  case,  to  allow  a  greater  rate,  for 
which  a  reversal  will  be  granted,  unless  the  appellee  or  defendant  in 
error  shall  remit  the  excess,  within  such  time  as  the  court  may 
order. 

Ebbob,  from  a  judgment  in  favor  of  plaintiff,  to 
the  First  Judicial  District  Court,  San  Miguel  County. 
Judgment  reversed,  unless  the  defendant  in  error  shall, 
within  ten  days,  remit  the  excess  of  interest,  adjudged 
to  have  been  erroneously  allowed  by  the  court  below. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Catbon,  Thobnton  &  Clancy  for  plaintiff  in  error. 

There  was  error  in  admitting  in  evidence  the  bond, 
purporting  on  its  face  to  be  executed  by  certain  parties, 
when  it  was  in  fact  signed  by  five  of  them  only,  and 
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two  of  those  signing  it  having  signed  it  on  condition 
that  all  seven  would  sign  it.  Dair  v.  XJ.  S.,  16  Wall.  6. 

The  defendant  in  eiTor  could  not  recover  any 
greater  sum  than  he  proved  had  been  paid  out  on 
account  of  plaintiff  in  error;  and  in  order  to  establish 
that  he  had  paid  anything  on  that  account,  it  was  nec- 
essary for  him  to  prove  to  whom  it  was  paid;  that  the 
claim  so  paid  was  an  amount  due  to  the  person  to  whom 
paid,  and  for  which  the  plaintiff  in  error  was  in  some 
way  liable;  and  such  facts  must  be  definite  and  certain. 
Merrit  v.  Seaman,  6  N.  Y.  168;  Morrison  v.  Berkley,  7 
Serg.  &  Eawle  (Pa.)  246,  margin. 

Before  defendant  in  error  could  recover,  it  was 
necessary  for  him  to  prove  a  promise,  either  express  or 
implied,  to  reimburse  him  an  aliquot  part  of  the  amount 
he  may  have  paid  out.  Beach  v.  Vandenburgh,  10 
Johns.  (N.  Y.)360;  Bancroft  v.  Abbott,  3  Allen  (Mass.), 
524. 

Before  the  defendant  in  error  can  recover,  he  must 
prove  an  actual  payment,  and  such  payment  must  be 
strictly  within  his  authority  to  pay,  and  must  be  to  the 
use  or  benefit  of  the  plaintiff  in  error,  or  in  accordance 
with  his  instructions  and  directions,  expressed  or 
implied.    2  Greenleaf,  sec.  113. 

Before  the  defendant  in  error  could  maintain  his 
action  there  should  have  been  a  demand  on  plaintiff  in 
error  to  pay  the  same,  with  notice  to  plaintiff  in  error 
as  to  what  particular  amount  and  what  particular 
claims  defendant  in  error  may  have  paid.  Carpenter 
V.  Kelley,  9  Ohio,  106 ;  Sikes  v.  Euick,  7  Jones  (N.  C. ), 
19. 

As  far  as  the  record  shows,  any  payment  made  by 
the  defendant  in  en-or  was  a  mere  voluntary  payment, 
for  which  the  plaintiff  in  error  could  not  be  held  liable, 
nor  for  which  could  Wooton,  the  hotel  contractor,  be 
held  Uable.    Edge  v.  Kountz,  3  Pa.  St.  109. 
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Breeden  &  Vincent  for  defendant  in  error. 

Brinker,  J. — This  was  an  action  of  assumpsit 
brought  by  the  defendant  in  error  against  the  plaintiff 
in  error  for  money  lent  and  advanced  to,  paid,  laid  out, 
and  expended  for,  the  plaintiff  in  error  on  an  account 
stated. 

The  plea  was  non  assumpsit.  The  cause  was  tried 
by  the  court,  a  jury  having  been  waived  by  stipulation. 
The  court  found  the  issues  for  the  defendant  in  error, 
and  rendered  judgment  in  his  favor  for  the  amount  of 
his  claim,  with  seven  per  cent  interest.     There  was  a 

« 

motion  for  a  new  trial  filed,  heard,  and  denied,  ajid  the 
cause  comes  here  by  writ  of  error. 

The  undisputed  facts  are  that  one  John  Wooton 
was  desirous  of  securing  a  contract  for  the  erection  of 
an  hotel  in  Las  Vegas;  that  the  company  which  was 
about  to  begin  the  erection  of  the  hotel  required  him  to 
give  a  bond  for  the  faithful  performance  of  his  contract, 
and  to  keep  the  lot  and  building  free  from  liens ;  that 
the  plaintiff  in  error  and  defendant  in  error  and  four 
others  signed  an  agreement  that  they  would  become 
securities  on  this  bond;  that  plaintiff  in  error  and 
defendant  in  error  and  two  of  the  other  signers  of  the 
agreement  signed  the  bond  as  such  sureties,  but  the 
other  two  failed  to  do  so. 

The  evidence  for  the  defendant  in  error  shows  that 
Wooton  was  awarded  the  contract,  and  commenced 
work  under  it;  that  some  time  afterward  certain  sub- 
contractors threatened  to  file  liens  upon  the  property ; 
that  thereupon  the  plaintiff  in  error,  and  the 
defendant  in  error,  the  contractor  Wooton,  and 
two  others  who  had  signed  the  bond,  held  one 
or  more  meetings  in  which  they  discussed  the 
threatened  action  of  the  subcontractors,  and  their  lia- 
bility on  the  bond,  and  finally  agreed  that,  in  order  to 
avoid  litigation,  the  sureties  would  raise  the  amount  of 
money  necessary  to  pay  the  subcontractors,  and  thus 
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avoid  the  filing  of  liens ;  that  the  other  sureties  authorized 
the  defendant  in  error  to  borrow  the  necessary  amount 
of  money  from  the  bank  for  that  purpose,  and  promised 
that  they  would  all  sign  a  note  to  the  bank  for  it ;  that 
defendant  in  error  did  borrow  the  money  from  the  bank 
and  left  it  in  the  hands  of  the  president  of  the  bank, 
who  was  also  treasurer  of  the  hotel  company,  with  the 
understanding  that  he  should  use  it  to  pay  the  claims  of 
the  subcontractors.  The  testimony  tends  to  show  that 
the  money  was  applied  as  directed,  although  the  evi- 
dence is  not  entirely  satisfactory  upon  this  point ;  that 
defendant  in  error  then  endeavored  to  get  the  plaintiff 
in  error  and  the  other  sureties  on  the  bond,  who  had 
authorized  the  borrowing  of  the  money,  to  sign  the  note 
to  the  bank,  but  failed ;  that  defendant  in  error  after- 
ward repaid  the  whole  amount  to  the  bank  with  seven 
per  cent  interest.  The  testimony  introduced  by  the 
plaintiff  in  error,  except  as  to  meetings  having  been 
held,  was,  in  effect,  exactly  the  reverse  of  the  testimony 
for  the  defendant  in  error.  For  the  defendant  in  error 
the  witnesses  to  the  alleged  agreement  were  himself,  a 
boy  in  his  employ,  and  another  one  of  the  signers  of 
the  bond ;  for  the  plaintiff  in  error  on  this  point  were 
the  plaintiff  in  error  and  another  signer  of  the  bond. 
The  court  heard  and  considered  the  evidence  of  these 
witnesses,  and  found  the  issues  for  the  defendant  in 
error. 

The  plaintiff  in  error  has  assigned  twenty-three 
errors  as  having  been  committed  on  the  trial.  In  the 
view  we  take  of  this  case  it  will  not  be  necessary  to 
consider  these  errors  separately. 

There  was  a  direct  conflict  in  the  evidence.  The 
evidence  for  the    defendant    in    error,    if   believed, 

was  sufficient  to  sustain  the  finding. 
"^AnmiiTncy  *  Thc  court,    sittmg    as  a  jury,   was  the 

sole  judge  of  the  weight  of  the  evidence 
and  of  the  credibility  of  the  witnesses,  and  its  find* 
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ing  from  the  evidence  is  not  reviewable  here.  Zahn 
V.  Stover,  2  N.  M.  29;  Crolot  v.  Maloy,  Id.  198; 
Bond  V.  Brown,  12  How.  254;  Vasquez  v.  Spiegelberg, 
1  N.  M.  464;  City  of  Richmond  v.  Smith,  15  Wall. 
429.  Nor  can  such  findings  be  examined  in  this  court, 
even  if  against  the  preponderance  of  the  evidence. 
Waldo  V.  Beckwith,  1  N.  M.  97;  Archibeque  v.  Miera, 
Id.  160;  Ruhe  v.  Abren,  Id.  247. 

Plaintiff  in  error  says  that  he  was  surprised  at  the 
testimony  given  for  the  defendant  in  error  concerning 
the  alleged  agreement  to  borrow  the  money,  and  that 
if  he  had  known  what  that  testimony  would  have  been 
he  could  have  proved  by  the  contractor,  Wooton,  who 
was  absent  at  the  time  of  the  trial,  but  who  was  pres- 
ent at  the  meeting  in  which  the  witnesses  for  defendant 
in  error  say  the  agreement  was  made,  that  no  such 
agreement  was  made,  and  no  such  authority  given,  as 
testified  to  by  those  witnesses. 

There  was  no  effort  made  before  the  trial  to  secure 

the  attendance  or  testimony    of  this   witness  at  the 

New  trial:  tur-      '^ial,  uor  auy  cxcuse  offered  for  failing  to 

prise.  ^Q  g^^  jjQp  ^^  there  any  application  for 

a  continuance  of  the  cause  on  account  of  his  absence. 
The  plaintiff  in  error  evinced  no  surprise  at  the  time 
the  testimony  now  complained  of  was  given,  nor  did 
he  ask  for  any  delay  on  that  account.  In  fact  the 
record  fails  to  show  any  request  for  delay  whatever. 
Under  such  circumstances  the  motion  for  a  new  trial 
on  that  ground  was  properly  denied. 

The  rule  is  almost  without  exception  that  a  new 
trial  will  not  be  granted  upon  the  ground  of  surprise, 
unless  such  surprise  is  made  known  at  the  time  of  the 
occurrence  claimed  to  operate  as  a  surprise,  and  delay 
be  demanded  for  that  reason.  If  a  party  who  is  surprised 
at  the  trial  allows  it  to  proceed  without  making  his 
surprise  known,  and  applying  for  delay  upon  that 
ground,  and  the  finding  be  against  him,  he  can  not 
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have  a  new  trial  by  reason  of  such  surprise.  Vasquez 
V.  Spiegelberg,  supra,  per  Palen,  C.  J. ;  Hill,  New 
Trials,  99;  Delmas  v.  Martin,  39  Cal.  555.  In  the  last 
case  cited,  the  motion  was  granted  under  the  peculiar 
circumstances  of  that  case,  but  the  court  recognized 
the  general  rule  as  stated  above. 

Complaint  is  made  that  the  court    erred   in    its 

rulings  upon  the  admission  and  rejection  of  evidence. 

Error  in  rulings    -^  carcf  ul  examluatiou  of  the  record  in  this 

S^gfoSlTd  for  '   particular  fails  to  show  that  the  plaintiflE 

new  trial.  j^  error  was  in  any  manner  prejudiced  by 

these  rulings.  In  such  case,  if  error  has  intervened  in 
the  course  of  the  trial,  the  motion  should  not  be 
granted  if  the  finding  and  judgment  is  right  upon  the 
whole  case.  North  Noonday  Co.  v.  Orient  Min.  Co., 
€  Sawy.  503;  Eodey  v.  Insurance  Co.,  decided  by  this 
court  at  January  term,  1886;  Goldstein  v.  Nunan,  6 
W.  C.  Rep.  132. 

The  court  computed  interest  against  the  plaintiff 
in  error  at  the  rate  of  seven  per  cent  per  annum.    This 
intbrkst:  legal     was  erroucous.    The  rate  of  interest,  in 
"'*•  the  absence  of  a  written  contract  fixing  a 

different  rate,  is  six  per  cent  per  annum  on  money  due 
by  contract.  Section  1734,  Comp.  Laws,  1884.  The 
contract  found  to  have  been  made  in  this  case  was 
not  a  written  one,  and  the  rate  of  interest  should  have 
been  calculated  at  six  per  cent  per  annum  from  the 
time  the  contract  was  made.  For  this  error  the  judg- 
ment will  be  reversed,  and  the  cause  remanded,  unless 
the  defendant  in  error  shall,  within  ten  days,  remit  the 
excess  of  interest.  If  such  remittitur  is  entered  the 
judgment  wiU  be  affirmed,  but  the  costs  of  the  appeal 
must  be  taxed  against  the  defendant  in  error ;  and  it  is 
so  ordered. 

Beeves  and  Henderson,  JJ.,  concur. 
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[No.  342.    January  17,  1889.] 

TORLINA,  Plaintiff  in  Eeeoe,  v.  TRORLICHT  & 
HOHNSTRATER,  Defendants  in  Erboe. 

Attaohvent,  Affidavit  fob,  Under  Subdivision  4,  Sec.  1928,  Goicp. 
Laws,  N.  M. — Construction  of  Statutes — Assumpsit. — On  an 
affidavit  for  attachment,  in  assumpsit,  under  subdivision  4,  seotion 
1923,  Compiled  Laws,  providing  that  an  attachment  may  issue  "when 
the  debtor  is  about  fraudulently  to  convey  or  assign,  conceal  or  dis- 
pose of  his  property  or  effects,  so  as  to  hinder,  delay*  or  defraud  his 
creditors,"  it  is  no  sufficient  ground  that  the  debtor  is  about  to  make^ 
an  assignment  of  property,  the  effect  of  which  will  be  to  delay  cred- 
itors. Mere  delay,  which  is  a  necessary  incident  to  the  conversion  of 
property  into  cash  to  pay  debts  is  not  perse  fraudulent;  the  language 
of  the  statute  ''about  fraudulently  to  convey"  clearly  implies  that 
there  may  be  a  conveyance  or  assignment  which  will  merely  delay 
creditors,  as  an  incident  to  the  transaction,  without  being  fraudulent. 
But  the  delay  must  be  so  unreasonable  as  unduly  to  embarrass  or 
hinder  the  creditor;  and  what  constitutes  such  unreasonable  delay 
must  depend  upon  the  particular  circumstances  of  each  transaction. 
Where  there  has  been  no  such  delay,  the  law  will  not  impute  fraud, 
especially  not  if  it  appear  that  the  debtor  acted  in  good  faith,  with 
the  honest  intent  to  apply  his  property  to  the  just  payment  of  his 
debts.    Meyer  v.  Black,  4  N.  M.  352. 

Id.— ErroRt— Evidence,  Weight  of— Verdictt— Finding.— On  error  in 
such  case,  from  the  finding  of  the  court,  sitting  as  a  jury,  the  appel- 
late court  is  not  required  to  examine  into  the  finding  to  determine 
whether  it  should  not  have  been  for  the  opposite  party  on  the  weight 
of  the  evidence.  It  is  a  well  settled  rule  that  the  supreme  court  will 
not  disturb  the  verdict  of  a  jury,  where  there  is  any  substantial  evi- 
dence to  sustain  it ;  and  this  rule  applies  as  well  to  the  findings  of  a 
court  as  to  the  verdict  of  a  jury. 

Eebok,  from  a  judgment  in  favor  of  defendants 
on  the  issue  under  the  affidavit  in  attachment,  and  the 
refusal  of  the  court  below  to  declare  the  law  as  requested 
by  plaintiff,  to  the  Second  Judicial  District  Court,  Ber- 
nalillo County.    Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Neill  B.  Field  for  plaintiflp  in  error. 

W.  B.  Ohildbbs  for  defendants  in  error. 

Long,  C.  J. — The  plaintiff  in  error  was  the  plain- 
tiflE  in  the  court  below.  There,  in  the  district  court  of 
the  county  of  Bernalillo,  the  plaintiff  filed  in  the  office 
of  the  clerk  of  said  court  his  declaration  in  assumpsit 
•and  an  affidavit  for  attachment.  No  question  arises 
as  to  the  sufficiency  of  the  affidavit.  Among  other 
averments  it  contains  the  following:  ^^  The  said  affiant 
has  good  reason  to  believe,  and  does  believe,  that  the 
■said  August  Trorlicht  and  J.  Henry  Hohnstrater,  part- 
ners in  trade  under  the  firm  name  of  Trorlicht  & 
Hohnstrater,  are  about  fraudulently  to  convey,  assign, 
conceal,  and  dispose  of  their  property  and  effects,  so  as 
to  hinder,  delay,  and  defraud  their  creditors.^'  Upon 
the  affidavit  issue  was  taken,  the  parties  stipulated  to 
waive  a  jury,  and  the  cause  was,  on  such  stipulation, 
submitted  to  and  tried  by  the  court.  After  the  close 
of  the  evidence  the  plaintiff  asked  the  court  to  declare 
the  law  to  be  as  follows:  ''First.  If  it  appear  from 
the  evidence  that,  at  the  time  of  the  suing  out  of  the 
writ  of  attachment  in  this  cause,  the  defendants  were 
about  to  sell,  assign,  convey,  or  dispose  of  their  prop-, 
erty  or  effects,  so  as  to  hinder,  delay,  or  defraud  their 
xjreditors,  the  truth  of  the  allegations  of  the  affidavit 
for  attachment  is  sustained.  Second.  The  law  pre- 
sumes that  every  person  intends  that  the  reasonable 
and  probable  consequences  of  an  act  shall  follow  its 
<;ommission,  and,  if  it  appears  from  the  evidence  that 
at  the  time  of  suing  out  the  writ  of  attachment  in  this 
cause  the  defendants  were  about  to  make  an  assign- 
ment of  all  their  property,  and  that  the  result  of  such 
assignment  would  be  to  hinder,  delay,  or  defraud 
their  creditors,  then  the  law  conclusively  presumes  that 
such  assignment  was  about  to  be  made  with  intent  to 
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hinder,  delay,  or  defraud  the  creditors  of  the  defend- 
ants, and  the  finding  should  be  for  the  plaintilff.  Fifth. 
Any  assignment  contemplated  by  the  defendants,  the 
reasonable  and  probable  result  of  which  was  to  hinder 
their  creditors  in  the  collection  of  their  debts,  is  suffi- 
cient to  sustain  the  attachment  in  this  cause.  Sixth. 
Any  assignment  contemplated  by  the  defendants,  the 
reasonable  and  probable  result  of  which  was  to  delay 
the  creditors  in  the  collection  of  their  debts,  is  sufficient 
to  sustain  the  attachment  in  this  cause."  The  court 
declined  to  declare  the  law  to  be  as  stated  in  said  re- 
quests, and  found  for  the  defendants  on  the  attachment 
proceeding,  and  rendered  judgment  on  such  finding, 
and  also  rendered  a  personal  judgment  for  the  sum  of 
$1,650.30  in  favor  of  the  plaintiff,  and  against  the 
defendants,  on  the  averments  of  the  declaration.  It 
is  the  finding  for  the  defendants  on  the  issue  under  the 
affidavit  in  attachment  and  the  refusal  to  declare  the 
law  as  asked  that  is  assigned  for  error. 

The  defendant  in  error  contends  the  court  can  not 
review  these  questions.     That  contention  is  not  sus- 

Attachment:  taiucd.         ThC     prOpOSitiOU    Of    laW    wWch 

fraudulent  con-  %     •     ,'i^  -i-iji  a     a  t       t 

vcyance:  Sec.  plamtiff  asKcd  thc  court  to  dcclare  we 
Law.  construed,  couccive  to  bc  iu  cffcct,  that  any  assign- 
ment, contemplated  or  about  to  be  made  by  a  debtor, 
the  effect  or  result  of  which  is  to  hinder  or  delay  his 
creditors,  is,  under  the  statute  of  this  territory  relating- 
to  attachments,  fraudulent  as  matter  of  law.  We  are 
aware  that  there  is  much  respectable  authority  which 
gives  strong  support  to  the  plaintiff's  contention  on 
this  question,  but  believe  the  better  reason  is  with  the 
authorities  which  limit  the  proposition.  The  court 
below  was  not  asked  to  declare  that  every  assignment 
having  the  effect  to  create  an  unreasonable  delay  to 
^e  creditor  should  be  held  fraudulent,  but  to  so  declare 
if  the  assignment  resulted  in  delay  merely,  how- 
ever short  the  time  might  be,  or  however  beneficially 
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it  might  result  to  the  creditor.  In  the  nature  of  things, 
every  assignment  must,  to  some  extent,  delay  the  cred- 
itor; but  is  the  mere  delay  which  is  a  necessary 
incident  to  the  conversion  of  property  into  cash  to  pay 
debts  to  be  held  per  se  fraudulent?  Suppose  such  a 
transaction  to  be  made,  as  matter  of  fact,  with  the 
honest  intention  by  the  debtor,  to  enable  him  thereby, 
with  all  reasonable  speed,  to  make  early  sale  of  the 
property  and  pay  all  his  debts.  Shall  it  be  held  fraud- 
ulent because  some  delay  or  hindrance  shall  occur  to 
the  creditor  as  a  necessary  incident  to  the  honest  appli- 
cation of  the  property  to  the  payment  of  debts!  We 
think  not.  Mr.  Burrill,  in  his  work  on  Assignments ' 
(section  335),  says:  **The  term  'delay'  has  an  ob- 
vious reference  to  time,  and  *  hindrance '  to  the  inter- 
position of  obstacles  in  the  way  of  a  creditor ;  but,  to 
a  certain  extent,  the  one  involves  and  includes  the 
other.  In  point  of  fact  and  as  actually  applied  by  the 
courts,  they  are  always  taken  together.  The  following 
are  prominent  instances  in  which  assignments  have 
been  declared  void  on  the  ground  of  hindrance  and 
delay,  where  the  time  of  sale,  or  collection  by  the 
assignee,  or  of  finally  closing  the  trust,  has  been,  by 
the  terms  of  the  assignment,  unreasonably  or  indefi- 
nitely postponed. '^ 

Here  is  to  be  found,  at  least  under  the  fourth  sub- 
division of  section  1923  of  our  Compiled  Laws,  the  true 
distinction  and  the  real  test. to  which  every  assign- 
ment, conveyance,  or  disposition  of  property  should  be 
brought.  The  test  should  be,  not  does  the  conveyance 
or  assignment  result  in  delay  merely  to  the  creditor, 
but  does  it  involve  unreasonable  delay;  and  what 
would,  or  would  not,  be  unreasonable  delay  must  be 
determined  by  the  particular  facts  of  each  transaction. 
If  the  delay  was  manifestly  beneficial  to  the  creditor, 
or  one  which  in  its  probable  result  would  be  so  to  the 
creditor,  it  would  not^be  unreasonable.    While  the  fail- 
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ing  debtor  should  be  required  to  act  in  the  utmost  good 
faith  toward  his  creditors,  he  should  not  be  tied  up 
with  arbitrary  inferences,  unreasonable  in  kind,  which 
would  prevent  him  from  realizing  for  his  creditor, 
either  by  sale  or  assignment,  the  highest  possible  value 
for  his  property,  while  intending  to  apply  the  same  to 
the  payment  of  his  debts,  so  long  as  he  acts  thierein  in 
good  faith,  and  so  as  not  to  create  an  unreasonable 
delay  in  the  conversion  of  the  property.  The  phrase- 
ology and  spirit  of  the  statute  are  both  in  harmony 
with  this  view  of  the  question. 

It  is  provided  in  Section  1923,  Compiled  Laws,  that 
creditors  may  sue  their  debtors  in  the  district  court 
by  attachment  in  certain  cases,  among  which  are 
the  following:  ^^Fourth.  When  the  debtor  is  about 
fraudulently  to  convey  or  assign,  conceal  or  dispose  of, 
his  property  or  effects,  so  as  to  hinder,  delay,  or  defraud 
his  creditors.''  The  language  of  the  statute  must  be 
regarded  in  giving  it  construction,  as  well  as  its  spirit. 
It  does  not  make  the  ground  of  attachment  to  be  that 
the  debtor  is  about  to  convey  or  assign  his  property  so 
as  to  hinder  or  delay  his  creditors,"  but  the  words, 
"convey"  and  "assign"  are  qualified  and  limited  by 
the  adverb  "fraudulently;"  so  that  the  phrase  should 
be  read,  in  effect,  "is  about  to  fraudulently  convey"  or 
"fraudulently  assign."  This  language  clearly  implies 
that  there  may  be  a  conveyance  or  an  assignment 
which  will  merely  delay  creditors,  as  an  incident  to  the 
transaction,  and  yet  not  be  fraudulent.  An  intent  to 
use  language  with  that  import  by  the  legislative  depart- 
ment would  be  well  founded  in  reason,  and  such  con- 
struction of  the  law  of  attachments  would  be  more 
advantageous  both  to  the  debtor  and  creditor,  as  it 
enables  the  debtor  to  sell  his  property,  so  long  as  he 
acts  therein  in  good  faith,  without  involving  unreason- 
ble  delay,  and  to  apply  the  proceeds  to  the  payment  of 
his  debts,. and  yet  gives  to  the  creditor  his  right  to 
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attach,  if  the  debtor  acts  in  bad  faith,  or  by  means  of 
a  transaction  creating  an  unreasonable  postponement 
of  payment.  Snch  a  rule  brings  the  transaction  at- 
tached to  this  test,  is  the  delay  so  unreasonable  in  time 
and  character  as  unduly  to  embarrass  or  hinder  the 
creditor.  If  so,  fraud  may  be  imputed.  But  if  there 
is  delay  merely,  not  unreasonable  under  all  the  cir- 
cumstances, fraud  will  not,  as  matter  of  law,  be  im- 
puted to  the  transaction,  especially  if  it  appear  that 
the  debtor  is  acting  with  an  honest  intent  in  fact  to 
apply  his  property  to  the  just  payment  of  his  debts. 
In  the  case  of  Meyer  v.  Black,  16  Pac.  Rep.  620,  this 
court  considered  substantially  the  same  question,  the 
same  arising  upon  a  written  assignment,  and  applied 
to  the  facts  of  that  case  the  rule  here  stated.  The  con- 
clusions then  reached  are  not  only  strengthened  by  the 
reasons  before  stated  in  this  case,  but  also  by  some 
additional  authority.  In  Minnesota  (see  Drake,  Att. 
670)  the  statute  is:  **The  writ  of  attachment  is 
issued  whenever  it  appears  by  affidavit  of  the  plaintiff 
*  *  *  that  the  defendant  is  about  to  assign,  secrete,  or 
dispose  of  his  property  with  intent  to  delay  or  defraud 
his  creditors."  This  seems  broader  than  the  New 
Mexico  statute,  at  least  in  terms,  for  it  gives  authority 
to  the  creditor  to  attach  when  the  debtor  is  **  about  to 
assign  his  property  with  intent  to  delay  his  creditors ; ' ' 
and  on  such  a  statute,  when  the  word  *  ^fraudulently" 
before  the  word  ''assign"  is  not  used,  it  might  be  urged 
with  much  force  that  the  intent  to  delay  would  be 
inferred  from  the  fact  that  such  would  be  the  probable 
result  of  the  act  of  selling,  and,  therefore,  a  sale  crea- 
ting any  delay  would  be  within  the  statute.  But  the 
court  in  Minnesota  hold  otherwise.  The  author  just 
quoted,  at  section  77,  cites  the  case  of  Eaton  v.  Wells, 
18  Minn.  410  (Gil.  369),  as  a  judicial  construction  in 
that  state  of  the  Minnesota  statute,  and  says:  ''In 
Minnesota,  an  affidavit  alleging  that  the  defendant  is 
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about  to  dispose  of  his  property  with  intent  to  hinder, 
delay,  and  defraud  his  creditors  was  considered  not  to 
be  sustained  by  showing  that  the  defendant,  who  was 
insolvent,  was  about  to  sell  for  a  fair  price  his  property, 
consisting  of  an  exempt  homestead  and  other  real 
estate,  with  the  purpose  and  intent  to  apply  all  the  pro- 
ceeds, less  a  part  of  the  price  received  for  the  home- 
stead, to  pay  his  just  debts  owing  to  a  portion  of  his 
creditors.  The  court  held  that  those  facts  afforded  no 
just  grounds  for  inferring  that  he  was  about  to  dispose 
of  the  property  with  the  intent  to  defraud  other  cred- 
itors, and  that  the  delay  in  paying  the  plaintiflE,  which 
might  result  from  the  defendant's  paying  the  other 
creditors,  was  not  such  a  delay  as  the  statute  contem- 
plated/' 

The  statute  of  the  state  of  Missouri  is  identical  with 
our  own,  and  ours  is  adopted  from  that  state.  In 
Drake,  Att.  [5  Ed.]  672,  the  Missouri  statute  is  set 
out  in  full,  and,  so  far  as  it  relates  to  the  point  under 
consideration,  is  as  follows:  *'The  plaintiff  in  any 
civil  action  may  have  an  attachment  against  the  prop- 
erty of  the  defendant  in  any  of  the  following  cases : 
'  *  *  *  (9)  When  the  defendant  is  about  fraudulently 
to  convey  or  assign  his  property  or  effects,  so  as  to 
hinder  or  delay  his  creditors. ' ''  In  the  same  work  (sec- 
tion 74)  the  case  or  Spencer  v.  Deagle,  34  Mo.  455,  is 
cited,  as  giving  construction  in  Missouri  to  the  statute 
relating  to  attachments.  The  author  says :  ' ^In  a  sub- 
sequent case  it  was  decided  that,  in  making  such  a 
conveyance,  the  fraudulent  intent  must  be  shown  to 
have  existed  in  order  to  sustain  the  attachment,  and 
that  it  was  not  sufficient  merely  to  show  that  the  effect 
of  the  conveyance  was  to  hinder  and  delay  creditors.'' 
An  examination  of  that  case  discloses  that  it  fully  sup- 
ports the  interpretation  given  to  it  by  the  learned 
author  above  cited.  In  that  case  the  proceeding  was 
by  attachment.     The  averment  in  the  affidavit  was 
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**that  the  defendant  had  fraudulently  conveyed  or 
assigned  his  property  so  as  to  hinder  or  delay  his* cred- 
itors. ' '  To  support  the  averment,  evidence  was  given  in 
the  trial  court  that  the  defendant  made  a  deed  of  trust 
of  personal  property,  to  secure  a  note  of  $2,500,  and 
the  defendant  gave  testimony  tending  to  prove  he  did 
not  owe  the  whole  $2,500,  but  only  a  part  of  it,  but 
that  the  note  was  given  in  part  to  cover  goods  which 
he  expected  to  receive  from  the  payee.  In  the  very 
nature  of  the  transaction,  this  trust  deed  somewhat 
delayed  the  plaintiff  in  that  case.  That  one  differs 
from  the  one  here  only  in  that  the  Missouri  case  alleged 
a  completed  act,  while  this  one  alleges  the  same  act  was 
about  to  be  done,  and  both  are  predicated  on  statutes 
identical  with  each  other.  The  principal  involved  is 
exactly  the  same.  In  the  Missouri  case,  in  the  court 
below,  the  defendant  asked  the  following  instruction, 
which  was  refused:  '*The  jury  are  instructed  that,  ta 
render  the  deed  of  trust  fraudulent  as  to  Deagle's  cred- 
itors, it  must  appear  from  the  evidence,  and  you  must 
be  satisfied,  that  the  deed  was  executed  for  that  pur- 
pose. It  is  not  enough  that  the  effect  of  the  deed  is 
such  as  to  delay  creditors  of  the  defendant.  He  must 
have  executed  it  with  that  purpose  and  intent."  For 
the  refusal  of  the  court,  judgment  having  gone  against 
defendant,  he  appealed.  The  supreme  court  say  the 
instruction  as  asked  should  have  been  given,  and 
because  it  was  not  given,  reverse  the  action  of  the  court 
below.  The  Missouri  case  seems  exactly  in  point,  and 
decisive  of  the  question  raised  in  the  record  of  this 
case,  as  to  the  refusal  of  the  court  below  to  declare  the 
law  as  asked.  The  following  is  also  held  in  Missouri : 
**The  fact  that  the  sale  may,  or  does,  have  the  effect 
to  hinder  or  delay  the  creditors  is  not  sufficient  to  avoid 
it. ' '  Murray  v.  Cason,  15  Mo.  379 ;  Gates  v.  Labeaume, 
19  Mo.  17.  The  right  to  dispose  of  one's  property  for 
honest  purposes  is  not  terminated  by  indebtedness  or 
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insolvency,  although  such  a  disposition  may,  or  does, 
have  the  eflEect  of  hindering  or  delaying  creditors/' 
Dougherty  v.  Cooper,  77  Mo.  529.  Identical  as  our 
statute  seems  to  be  with  that  of  Missouri  on  this  point, 
and  adopted  from  that  state,  and  the  interpretation 
there  given  being  founded  in  good  reason,  it  should  be 
followed  here. 

Another  consideration  shows  the  insuflSciency  of 
the  legal  propositions  asked  to  be  declared  below.  Sup- 
pose the  aflSdavit  in  attachment  in  this  case  had  been 
80  drawn  as  to  embrace  only  the  proposition  declared. 
Would  it  have  been  suflBcient  to  require  a  writ  to  issue 
thereon  t  An  affidavit  that  the  defendants  were  about 
to  convey  or  assign  their  property  so  as  to  hinder  and 
delay  their  creditors,  although  it  had  contained  all 
other  necessary  averments,  would  clearly  not  have  been 
sufficient  without  the  addition  of  the  word  ''fraud- 
ulently,'' or  some  other  equivalent  word. 

The  other  assignments  of  error,  in  different  forms, 
present  for  consideration  here  the  action  of  the  court 
below  in  its  finding  on  the  evidence.  Those  assign- 
ments are  as  follows :  ' '  The  plaintiff  in  error  assigns  for 
error  in  the  above  entitled  cause — Second,  the  finding 
of  the  district  court  in  favor  of  the  defendants  on  the 
issue  raised  by  the  traverse  of  the  allegations  of  the 
affidavit  for  attachment;  third,  the  judgment  of  the 
district  court  in  favor  of  the  defendants  on  said  finding; 
fourth,  the  overruling  of  the  motion  of  plaintiff  in  error 
for  a  new  trial  on  said  issue." 

The  evidence  in  the  court  below  is  all  in  the  record, 
and  has  been  carefully  examined  and  considered.     If 

this  court  were  required  to  weigh  the  ev- 

FxNDiNO:  weight      .j  jjj.  •  "lj.i_i.i^/»j 

of  evidence  on     idcucc,  aud  determine  whether  the  find- 
ing below  was  in  accordance  with  the 
weight  of  the  evidence,  then  it  would  be  well  to  con* 
sider  the  testimony  of  each  witness  separately  on  all 
material  points,  and  to  set  out  the  evidence  at  consider- 
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able  length  in  this  opinion,  but,  as  the  rule  is  to  the 
contrary,  no  good  purpose  will  be  accomplished  by 
such  recital.  It  is  apparent  from  this  evidence  that 
the  defendants  were  men  of  limited  means,  and  known 
to  be  so  by  the  plaintiff.  They  had  his  confidence  to 
such  an  extent  that,  according  to  his  own  evidence, 
the  plaintiff  permitted  them  to  select  at  their  own  will 
out  of  his  stock  such  goods  as  they  desired,  and  them- 
selves to  fix  the  price.  Such  confidence  is  not  usually 
reposed  in  men  unless  they  have  a  good  record  for 
honesty  and  fair  dealing.  Starting  in  business  entirely 
on  credit,  which  was  known  to  plaintiff,  it  could 
not  be  expected  that  within  three  months  they  would 
be  full-handed.  If,  under  such  circumstances,  at  the 
expiration  of  three  months,  they  were  not  somewhat 
pressed  for  ready  money  it  would  be  unusual.  The 
defendant  Trorlicht  swears  that  every  dollar  received 
out  of  the  sale  of  goods,  after  board  bills  and  necessary 
running  expenses  were  paid,  was  applied  to  the  pay- 
ment of  debts,  and  there  is  nothing  in  the  evidence  to 
dispute  his  statement.  Even  if  they  had  not  exhibited 
good  business  judgment,  so  long  as  they  did  the  best 
they  could,  and  acted  honestly,  an  intention  to  defraud 
would  not  be  thereby  proven.  The  evidence  proves 
that  they  became  pressed  for  present  money ;  that  in 
such  emergency  they  consulted  a  lawyer,  and  wrote  to 
the  plaintiff  offering  to  assign  to  him.  This  letter  bears 
date  may  2d.  The  affidavit  in  attachment  bears  date 
two  days  later,  to  wit,  May  4th.  The  plaintiff,  as  he 
swears,  after  receiving  this  written  offer  to  assign  to 
him,  caused  the  affidavit  and  necessary  papers  to  be 
filed  in  the  attachment  proceeding,  and  then  went  to 
see  the  defendants.  He  says:  *'l  looked  over  the  bus- 
iness of  the  house,  and  saw  the  way  the  thing  was  run- 
ning, and  I  left  the  house  with  the  impression  I  would 
not  make  an  attachment ;  went  home  with  that  inten- 
tion.''    It  would  seem  from  this  that  the  examination 
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was  satisfactory  to  him.  He  went  there,  carrying  with 
him  the  defendants'  written  offer  to  assign  to  him.  It 
is  but  reasonable  to  conclude  that  at  this  conference 
the  whole  subject  of  their  indebtedness  and  ability  to 
pay  was  talked  over.  As  a  result  of  plaintiff's  exami- 
nation into  their  affairs,  he  left  their  place  of  business 
satisfied,  and  to  that  time  evidently  had  made  no 
direction  to  attach.  Mr.  Trorlicht  testifies  that  the 
plaintiff  came  to  the  store,  examined  the  books,  and 
seemed  perfectly  satisfied.  Says  Trorlicht:  '*He  told 
us  to  come  to  Albuquerque,  and  buy  more  goods  if  we 
wanted  to.  Torlina  said:  *Boys,  there  is  no  use  of 
your  making  an  assignment.' "  Plaintiff  does  not  deny 
that  all  this  occurred.  Even  if  defendants  were  think- 
ing on  the  second  day  of  May  of  making  an  assignment, 
they  communicated  that  fact  to  plaintiff, — if  not  their 
only  creditor,  by  far  the  largest  one.  Several  days 
must  have  intervened,  and  it  would  seem  that  the  idea 
of  an  assignment  was  abandoned  after  the  conference, 
and  while  the  plaintiff  yet  held  control  of  the  writ,  and 
before  its  levy.  In  the  talk  at  the  store,  before  the 
plaintiff  ordered  a  levy  made,  he  said  to  them  there 
was  no  need  that  they  should  make  an  assignment.  To 
this  defendant  assented,  and  says  he  had  no  further 
intention  at  all  to  assign.  The  plaintiff  was  paid  in 
cash  $90,  and  some  goods,  and  left  for  his  home,  having 
abandoned  the  intention  of  making  the  attachment. 
What  induced  him  to  change  his  mind  and  perfect  the 
attachment  by  a  levy  on  the  goods  Y  Plaintiff  answers 
that  question  in  his  own  evidence.  He  says:  ^'  I  left  the 
house  with  the  impression  I  would  not  make  the  attach- 
ment,— went  home  with  that  intention ;  but  I  found  an- 
other party  that  was  going  to  make  another  attach- 
ment,— ^jump  in  ahead, — and  the  condition  of  their 
stock  was  of  such  a  nature  that  they  could  not  pay  a 
hundred  cents  on  the  dollar  at  the  best,  if  they  would, 
and  I  concluded  I  had  better  serve  the  attachment, 
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which  I  did  the  next  day  following.  *  *  *  I  concluded, 
if  any  other  creditor  might  step  in,  I  would  not  be  left, 
and  would  secure  myself  if  I  could." 

In  this  state  of  the  evidence,  it  would  not  be  a 
strained  or  unreasonable  conclusion  that  it  was  the 
tear  that  some  other  creditor  would,  by  a  prior  attach- 
ment, secure  a  first  lien  on  the  goods,  which  induced 
the  plaintiff  to  make  his  attachment.  In  the  conference 
between  the  parties  before  the  levy,  there  is  not  the 
slightest  evidence  that  defendants  concealed  any  fact, 
made  any  misrepresentation,  or  were  in  any  way 
unwilling  to  turn  over  voluntarily  to  plaintiff  the  whole 
stock  of  goods  in  payment  of  their  debt,  or  that  they 
were  asked  to  do  anything  and  refused.  They  had 
promptly  informed  plaintiff  of  their  embarrassment, 
and  tendered  to  him  an  assignment.  There  is  strong 
ground  to  believe  they  were  acting  in  the  best  of  faith, 
and  much  evidence  in  the  record  tending  to  support 
the  finding  of  tke  court.  This  court  is  not  required  to 
examine  into  the  finding  to  determine  whether  it  should 
not  have  been  for  the  other  party  on  the  weight  of  the 
evidence.  The  rule  here  is  otherwise.  The  supreme 
court  of  this  territory  in  Zanz  v.  Stover,  2  N.  M.  29, 
said:  **The  court  having  acted  in  this  case  as  a  jury, 
so  far  as  its  decision  on  questions  of  fact  is  concerned, 
its  verdict  should  not  be  set  aside,  nor  the  judgment 
thereon  reversed,  in  a  case  where  there  is  any  evidence 
whatever  on  which  it  could  be  based.''  In  this  case, 
the  finding  of  the  court  should  be  held  to  occupy  the 
same  place  as  would  the  verdict  of  a  jury,  and  the 
same  rule  which  in  the  supreme  court  would  be 
applied  in  reviewing  there  the  verdict  of  a  jury 
should  be  applied  to  the  finding  of  the  court  where  a 
jury  is  waived  by  stipulation,  and  the  court  determines 
the  case  below  on  the  weight  of  the  evidence  while  sit- 
ting in  the  place  of  a  jury.  The  rule  is  well  settled  that 
the  supreme  court  will  not  disturb  the  verdict  of  a  jury. 
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where  there  is  any  sabstantial  evidence  to  support  it. 
To  that  eflfect  are  the  following  cases:  Crolot  v.  Maloy, 
2  N.  M.  198;  Vasquez  v.  Spiegelberg,  1  N.  M.  464;  City 
of  Richmond  v.  Smith,  15  Wall.  429 ;  Bond  v.  Brown, 
12  How.  254;  Waldo  v.  Beckwith,  1  N.  M.  97;  Archi- 
beque  v.  Miera,  Id.  160;  Buhe  v.  Abren,  Id.  247. 

When  the  foregoing  rule  is  applied,  and  it  is  further 
considered  that  when  the  charge  is  fraud  it  must  be 
clearly  and  fully  proven  in  the  trial  court,  the  duty 
here  would  seem  to  be  a  plain  one.  Kerr,  Fraud  &  M. 
382-384,  says:  "A  man  who  alleges  fraud  must  clearly 
and  distinctly  prove  the  fraud  he  alleges.  *  *  *  If  the 
fraud  is  not  strictly  and  clearly  proven,  as  it  is  alleged, 
relief  can  not  be  had,  although  the  party  against  whom 
relief  is  sought  may  not  have  been  perfectly  clear  in 
his  dealings.  ♦  •  *  The  law  in  no  case  presumes  fraud. 
The  presumption  is  always  in  favor  of  innocence,  and 
not  of  guilt.  In  no  doubtful  matter  does  the  court  lean 
to  the  conclusion  of  fraud.  Fraud  is  not  to  be  assumed 
on  doubtful  evidence.  The  facts  constituting  it  must 
be  clearly  and  conclusively  established.  Circumstances 
of  mere  suspicion  will  not  warrant  the  conclusion  of 
fraud.''  In  weighing  the  evidence,  the  trial  court,  no 
doubt,  had  in  mind  the  foregoing  principles,  and  the 
effect  of  the  finding  there  is  that  the  conclusion  of  fraud 
does  not  clearly  follow  from  the  evidence.  It  is  not  the 
duty  of  this  court  to  disturb  the  finding.  No  error  is 
found  in  the  record,  and  the  judgment  below  is  a£Girmed. 

Hendebson  and  Reeves,  J.  J., concur. 
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[No.  355.    January  21 ,  1889.] 

FRANCISCO    X.   VIGIL,    Appellee,   v.   GEORGE 

H.  PRADT,  Appellant. 

Elections — Service  or  Answer  By  Posting,  Motion  to  Strike  cut- 
Motion  FOR  Leave  for  Personal  Service  on  Contestant  After 
Expiration  of  Statutory  Limit,  Power  of  Court  to  Grant. — ^In 
an  election  contest  for  the  office  of  county  assessor,  where  the  answer 
of  the  respondent  was  attempted  to  be  served,  under  specification 
4f  of  section  1898,  Compiled  Laws,  by  posting  it  on  a  house  previ- 
ouflly  occupied  by  the  contestant,  but  vacated  before  the  posting,  and 
fifty  miles  distant  from  his  actual  place  of  residence,  a  motion  to 
strike  out  the  answer,  on  the  ground,  among  others,  that  no  copy  of 
said  answer  was  ever  served  on  the  contestant  as  required  by  law, 
was  properly  sustained;  and  a  motion,  by  the  contestee,  for  leave  to 
serve  on  contestant  a  copy  of  his  answer  to  contestant's  notice  of 
contest,  was  properly  denied,  the  twenty  days  allowed,  under  section 
1235,  Compiled  Laws,  for  serving  a  copy  of  the  answer  to  the  notice 
of  contest,  having  expired,  and  the  court  no  discretionary  power  to 
extend  the  time.    Following  Bull  v.  Southwick,  2  N.  M.  323. 

Appeal,  from  a  judgment  in  favor  of  contestant, 
from  the  Second  Judicial  District  Court,  Valencia 
County.     Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  L.  Warren  and  J.  Francisco  Chaves  for 
appellant. 

It  was  error  to  deny  leave  to  contestee  to  serve  a 
copy  of  his  answer  upon  contestant.  A  statutory  elec- 
tion contest  is  analogous  to  and  governed  by  rules  of 
practice  in  equity  proceedings,  and  the  court  had 
power,  after  acquiring  jurisdiction  of  the  cause,  to  con- 
trol proceedings  before  it  in  furtherance  of  justice,  and 
in  the  exercise  of  a  sound  discretion.  Comp.  Laws, 
sees.  1239,  1240,  1242;  Dale  v.  Irwin,  78  111.  175; 
Whisor  V.  Kidder,  43  Cal.   237;  In  re  Duffy,  4  Brew. 

Vol.  5  n.  m. — 11 
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(Pa.)  531 ;  Williams  v.  Fire  Ins.  Co.,  50Iowa,  562;  Fish 
V,  Redington,  31  Cal.  185 ;  Fish  v.  Bligtel,  2  Cranch, 
386;  Brightley  on  Elec.  527;  Dwarris  on  Stats. 
175;  9  Bac.  Ab.,  p.  234;  McCrary  on  Elec,  p.  330, 
Soper  V.  Soper. 

Where  the  court  has  power  to  allow  amendments, 
refusal  on  the  ground  of  want  of  power,  is  error.  Rus- 
sell V.  Conn,  20  N.  Y.  (6  Smith)  81,  and  cases  cited; 
Packer  v.  French,  Hill  &  Denio,  103. 

The  contestee  had  filed  a  sufficient  answer  to  the 
notice  of  contest  in  the  office  of  the  clerk  of  the  dis- 
trict court  within  the  time  prescribed  by  section  1235, 
Compiled  Laws,  New  Mexico ;  and  there  is  nothing  in 
our  statute,  nothing  in  the  general  principles  of  law  or 
equity,  and  nothing  in  Bull  v.  South  wick,  2  N.  M.  321, 
et  seq.,  which  requires  that  the  incumbent  of  an  elec- 
tive office  shall  be  summarily  ousted,  and  his  opponent 
seated,  for  the  sole  reason  that  a  copy  of  his  answer  is 
not  served  within  twenty  days. 

Neill  B.  Field  and  Needham  C.  Collieb  for 
appellee. 

As  to  the  first  assignment  of  error,  no  exception 
was  taken  by  the  contestee  to  the  action  of  the  court 
below  in  refusing  him  leave  to  serve  the  contestant 
with  a  copy  of  his  answer  to  contestee^-s  notice  of  con- 
test, and  it  should  not  be  considered  here.  Hunnicut 
V.  Peyton,  102  U.  S.  333;  Stanton  v.  Embrey,  93 
U.  S.  548;  U.  S.  V.  Breitling,  20  How.  252;  Peter- 
son V.  Gresham,  25  Ark.  380;  Jemison  v.  State,  45 
Mo.  332;  Miller  v.  Hershey,  59  Pa.  St.  64;  Cocker 
V.  State,  31  Tex.  498. 

The  ruling  of  the  court  was  in  strict  accordance 
with  the  statute  and  the  rule  laid  down  in  Bull  v.  South- 
wick.  Section  1235,  Compiled  Laws,  N.  M. ;  2  N.  M. 
321,  et  seq. 

An  election  contest  is  not  an  equity  proceeding. 
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The  service  is  as  in  an  action  at  law,  the  testimony 
taken  as  in  suits  in  equity,  and  everything  else  is 
specifically  provided  by  statute.  Sees.  1238,  1240, 
Comp.  Laws,  N.  M. 

Long,  C.  J. — Francisco  X.  Vigil,  a  resident  of  the 
county  of  Valencia,  and  George  H.  Pradt,  who  is  the 
appellant  in  this  court,  were  opposing  candidates  for 
•the  office  of  county  assessor.  The  board  of  canvassers 
of  said  county  delivered  to  the  said  Pradt  a  certificate 
of  election,  whereupon  Vigil  proceeded  to  contest  the 
right  of  Pradt  to  hold  the  office,  and  within  the  time, 
and  in  the  form  required,  filed  his  notice  of  contest  in 
the  office  of  the  clerk  of  the  district  court  of  Valencia 
county,  and  said  notice  was  served  on  the  contestee  as 
required  by  law.  The  respondent,  Pradt,  filed  his 
answer  in  the  office  of  said  clerk  within  twenty  days 
after  service  upon  him  of  said  notice  of  contest,  and 
caused  a  copy  of  such  answer  to  be  posted  at  a  certain 
dwelling  house  in  the  precinct  of  Los  Chavez,  in  said 
county.  On  the  seventh  day  of  February,  1887,  the 
contestant  filed  in  the  office  of  said  clerk  a  motion  to 
strike  out  the  said  answer,  among  other  reasons,  for 
that  no  copy  of  said  answer  was  ever  served  on  the 
contestant  in  the  manner  and  within  the  time  pre- 
scribed by  law,  and  with  such  motion  the  contestant 
also  filed  his  own  affidavit,  relating  to  his  place  of  resi- 
.  deuce,  at  the  date  when  the  said  copy  of  answer  was 
posted  on  said  dwelling  in  Los  Chavez.  On  the 
twentieth  day  of  April ,  A.  D.  1887,  by  agreement  of 
parties,  evidence  was  heard  by  the  court  in  support  of 
the  averment  of  the  motion  as  to  the  place  of  contest- 
ant's residence  at  the  date  of  the  posting  of  such  copy 
of  the  answer.  On  the  twenty-fifth  day  of  April,  1887, 
the  contestee  filed  in  the  court,  a  written  motion, 
asking  leave  to  serve  upon  the  contestant  a  copy  of  the 
contestee's  answer  to  the  contestant's  notice.     On  the 
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twenty-eighth  day  of  April,  the  court  overruled  the 
contestee's  motion  for  leave  to  serve  a  copy  of  answer 
to  the  notice  of  contest  on  contestant,  and  this  action 
of  the  court  is  now  sought  to  be  reversed  by  the  con- 
testee,  and  is  one  of  the  grounds  of  error,  and  assigned 
in  this  court.  On  the  fourth  day  of  May,  1887,  the 
court  found  that  the  answer  to  the  notice  of  contest 
had  not  been  served  on  the  contestant  as  required  by 
law,  sustained  the  motion  of  contestant  to  strike  out 
the  same,  and  on  the  averments  of  the  notice  of  con- 
test found  and  decreed  in  favor  of  contestant,  giving 
him  thereby  the  possession  of  said  office,  and  this 
action  of  the  court  is  also  assigned  for  error. 

It  is  stipulated  by  the  parties  that  the  averments 
of  the  notice,  if  taken  as  true,  are  sufficient  to  require 
the  court  below  to  give  the  judgment  rendered,  and 
also  stipulated  that  the  answer  in  its  averments  was 
sufficient,  in  both  form  and  substance,  to  constitute  a 
good  answer  to  the  notice  of  contest.  The  questions 
to  be  decided  here  are:  First,  whether  the  leave  asked 
to  serve  a  copy  of  the  answer  should  have  been  granted ; 
second,  whether  the  court  was  right  in  striking  out 
the  answer  to  the  contestant's  notice;  and  the  determi- 
nation of  both  these  questions  depends  upon  the  con- 
struction given  to  the  statutes  of  this  territory  relating^ 
to  contest  of  elections.  On  the  motion  to  strike^ 
Election  con-  ^ut,  thc  evidcucc  provcd,  aud  the  court 
of*iii«w«by  evidently  found,  that  Vigil,  the  contest- 
posting.  ^^^^  from    July,   1886,   was  and    resided 

at  a  place  known  and  called  ''La  Ojo  de  la  Ternera,'' 
and  about  fifty  miles  distant  from  the  precinct  of 
Los  Chavez,  where  the  copy  of  the  answer  was  posted. 
The  notice  of  contest  was  filed  December  7,  1886^ 
and  presumably  served  in  twenty  days ;  so  that,  both 
at  the  time  of  the  commencement  of  the  contest,  the- 
service  of  the  notice  thereof,  and  when  the  copy  of  the^ 
answer  was  posted,  the  contestant  lived  about  fifty 
miles  distant  from  the  place  of  posting,   and  withia 
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Valencia  county.  Compiled  Laws,  section  1235,  of 
this  territory,  is  as  follows:  ^'The  respondent  shall  iSle 
his  answer  to  the  notice  of  contest,  and  serve  a  copy 
thereof  on  the  contestant  within  twenty  days  from  and 
after  the  service  of  such  notice  of  contest  on  him, 
-exclusive  of  the  day  of  such  service ;  and  any  material 
fact  alleged  in  the  notice  of  contest,  not  specifically 
denied  by  the  answer,  within  the  time  aforesaid,  shall 
be  taken  and  considered  as  true."  Section  1238:  **A 
■copy  of  the  notice  of  contest,  answer,  and  reply  shall 
be  served,  respectively,  in  the  same  manner  as  proc- 
ess is  now  by  law  required  to  be  served  in  an  action  at 
law.''  Section  1236:  ** The  respondent  now  alleges 
in  his  answer  any  new  matter,  material  to  the  issue, 
showing  that  the  contestant  is  not  legally  entitled  to 
the  o£Sce  in  controversy ;  and,  if  he  claims  that  illegal 
votes  have  been  cast  or  counted  for  the  contestant,  he 
must  specify  in  his  answer  the  name  of  each  person 
"whose  vote  was  so  illegally  cast  or  counted,  the  pre- 
cinct where  he  voted,  and  the  facts  showing  such 
illegality.''  The  great  importance  to  the  contestant  of 
the  answer  is  at  once  perceived,  upon  a  consideration 
of  the  foregoing  last  quoted  section.  The  answer  may 
allege  new  matter,  and  is  in  some  sense  an  affirmative 
statutory  pleading,  upon  which  the  contestee  may  him- 
self take  the  affirmative ;  and  so  it  would  become  of 
the  utmost  moment  that  the  contestant  should  at  an 
-early  day  understand  fully  the  issue  to  be  tried,  that 
he  might  prepare  himself  with  the  necessary  evidence 
^ith  which  to  meet  it. 

To  determine  the  manner  in  which  the  answer 
must  be  served,  it  becomes  necessary  to  refer  to  the 
mode  provided  by  law  for  the  service  of  process  in  an 
action  at  law.  This  is  provided  for  in  section  1898, 
which  is  as  follows:  '^Sec.  1898.  All  original  process 
from  any  of  the  courts  in  this  territory  shall  be  exe- 
cuted by  the  proper  officer,  as  follows:  First,  by  read- 
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ing  the  original  process  to  the  defendant,  and  delivering 
a  copy  thereof,  if  required;  second,  by  delivering  a 
copy  of  the  original  process  to  the  defendant ;  third, 
if  the  defendant  be  absent,  by  delivering  a  copy  of  the 
original  process  to  some  person  residing  at  the  usual 
place  of  abode  of  the  defendant,  over  fifteen  years  of 
age;  fourth,  if  no  such  person  be  found  willing  to 
accept  a  copy  of  the  process  as  above  provided  for, 
then  by  posting  the  same  in  the  most  public  part  of 
the  defendant's  premises.'' 

It  is  apparent  that  the  contestee  attempted  to 
make  service  of  his  answer  under  the  fourth  specifica- 
tion of  section  1898.  Two  valid  reasons  exist  why  this 
could  not  be  good  service.  The  first  is  that  so  long  as 
the  contestant  resided  publicly  and  openly  in  Valencia 
county,  where  he  could,  upon  proper  inquiry,  be 
found,  and  his  place  of  residence  ascertained,  service 
could  not  be  made  by  posting  a  copy  upon  his  premises 
elsewhere  than  where  he  resided.  The  second  is  that 
there  is  no  evidence  whatever  that  the  place  of  posting 
was  at  the  time  of  posting  or  afterward  the  defend- 
ant's premises,  but,  to  the  contrary,  the  proof  is  that 
the  posting  was  at  a  place  long  before  the  time  of  the 
posting  vacated  by  him.  So  long  as  the  contestant 
was  living  publicly  in  Valencia  county,  he  could  not 
be  legally  served  by  posting  a  copy  of  the  answer  on  a 
house  once  occupied  by  him,  but  vacated  before  the 
posting,  and  then  fifty  miles  distant  from  his  actual 
place  of  residence.  This  proposition  is  too  plain  to 
need  argument  to  enforce  it.  The  court  did  right  in 
striking  out  the  answer,  unless  it  be  held  that  no  serv- 
ice of  the  same  was  necessary. 

The  plain  language  of  the  statute  (section  1235) 

is:   '*The  respondent  shall  file  his  answer  to  the  notice 

Personal  service  of    coutest,    aud  sci'vc    a    copy    thcrcof 

o/ltatuto^"°"    on  the  contestant  within  twenty  days," 

c^uTt  {S*  g?Iint.     etc.     There  is  no  ambiguity  about   this 

phraseology.     It    requires,  not    the  filing  alone,  but 
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both  the  filing  and  service  by  copy.  Should  the 
coart  have  permitted  service,  asked  at  a  later  day,  the 
plain  words  of  the  statiAe  are  that  service  shall  be 
made  in  twenty  days, — not  twenty  days,  or  as  soon  as 
can  be  thereafter,  or  at  some  other  time,  but  within 
twenty  days.  If  this  were  an  original  and  open  ques- 
tion, to  be  now  decided  by  this  court  for  the  first  time, 
the  argument  maintaining  the  statute  to  be  mandatory 
would  be  considered  as  of  great  force.  The  pleadings 
and  practice  are  fully  provided  for  in  the  statute,  and 
the  same  in  all  particulars  specified,  so  that  the  pro- 
ceeding is  a  special  one,  and  complete  within  itself. 
The  remarks  made  by  Mr.  McCrary,  in  his  work  on 
Elections  (section  392),  are  applicable  here:  * 'Prompt- 
ness in  commencing  and  prosecuting  the  proceedings 
is  of  the  utmost  importance,  to  the  end  that  a  decision 
may  be  reached  before  the  term  has  wholly  or  in  great 
part  expired.'' 

The  whole  proceeding  provided  clearly  indicates 
that  the  legislature  intended  to  provide  a  speedy 
remedy  for  the  determination  of  such  questions.  This 
purpose  is  especially  emphasized  in  section  1239:  **A11 
issues  of  law  and  of  fact,  in  any  such  case  of  contested 
election,  shall  be  tried  before  the  district  judge  at  such 
time  and  place,  within  the  judicial  district  in  which 
the  case  arose,  as  shall  be  designated  by  his  order; 
and  judgment  rendered  by  him,  either  in  vacation  or 
in  term,  as  shall  be  most  convenient,  and  in  further- 
ance of  a  speedy  trial  and  determination  of  the  case.'' 
The  notice,  answer,  reply,  and  service  all  show  a  pur- 
pose to  speed  the  determination.  Court,  for  the 
purpose  of  this  proceeding,  is  always  in  session.  This 
case  is,  however,  fully  decided  in  Bull  v.  Southwick,  2 
N.  M.  323.  In  that  case  the  respondents,  deeming  it 
material,  in  the  trial  court  asked  leave  to  file  a  supple- 
mental answer,  which  leave  was  refused.  The  opinion 
of  the  trial  judge  seems  to  have  been  adopted  by  the 
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supreme  court,  and  contains  the  following  forcible 
observations  (page  363):  **It  is  also  my  opinion  that 
the  very  object  of  the  statute  in  regard  to  pleadings 
and  practice  in  contested  election  cases  is  to  afford,, 
and  at  the  same  time  compel,  the  observance  of  a 
speedy  mode  for  conducting  and  determining  such 
cases.  Its  language  is  plain  and  free  from  all  ambi- 
guity. There  is  no  room  for  mistaking  its  purport  and 
meaning,  and  I  can  not  conceive  of  any  reasonable 
excuse  for  not  following  its  provisions  by  either  party. 
These  statutory  provisions  as  to  the  time  of  filing  and 
serving  the  notice  of  contest,  answer,  and  reply  are,  in 
effect,  statutes  of  limitation,  taking  from  the  judge  all 
discretion  as  to  extending  the  time.  Experience  has 
demonstrated  that,  without  some  compulsory  mode  as 
to  the  time  of  making  up  issues  and  their  trial  in  con- 
tested election  cases,  subterfuges  and  delays  might  and 
would  be  successfully  resorted  to,  so  that  a  final  deter- 
mination could  not  be  reached  before  the  term  of  office 
would  expire.  This  statutory  proceeding  between 
rival  candidates  alone  is  a  special  proceeding,  com- 
plete in  itself,  conferring  a  special  jurisdiction  on  the 
district  court,  and  to  which  the  general  rules  and  law 
of  the  court  as  to  the  time  of  the  pleading,  and  the 
discretion  of  the  district  judge  in  extending  the  time, 
do  not  apply.''  Justice  Parks,  in  delivering  the  opin- 
ion of  the  court,  said:  * 'Nearly  a  year  since,  in  a  con- 
tested election  case  in  my  own  district,  I  was  obliged 
to  examine  and  construe  the  statute  which  is  in  ques- 
tion in  this.  I  then  held  that  the  law  was  mandatory, 
and  have  not  found  any  reason  in  the  argument  or 
examination  of  this  case  to  change  my  opinion."  Mr. 
Justice  Parks  concludes,  after  speaking  of  certain 
authorities  cited:  **It  is  the  duty  of  the  court  to  avail 
itself  of  all  such  lights,  but  to  use  its  own  judgment  in 
construing  this  statute,  and  not  permit  it  to  be  practi- 
cally repealed  by  a  construction,  not  only  too  liberal 
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to  be  wise,  but  too  loose  to  be  safe.''  Unless  the  forego- 
ing case  is  overruled,  the  court  below  must  be  sustained 
in  this  cause.  Believing  the  construction  given  to  the 
statute  in  Bull  v.  Southwick  to  be  founded  in  sound 
principles,  it  is  our  duty  to  follow  it.  Finding  no  error 
in  the  record,  the  judgment  below  is  aflBrmed. 

Hendebson  and  Beeves,  JJ.,  concur. 


[No.  293.    January  21,  1889.] 

IN  RE  EDWARD  0.  HENRIQUES,  Ex  parte. 

ADinNIBTRATORS—BEVOCATION  OF  LETTERS  OF   ADMINISTRATION— JURIS- 

DionoN  OF  Probate  Court.— By  seotiou  562,  Compiled  Laws,  New 
Mexieo,  the  probate  judges  have  exolusive  original  jurisdiotion  in  the 
granting  and  revoking  of  letters  testamentary  and  of  administration. 

Id.— Abmnistrator  Db  Bonis  Non,  Revocation  of  Letters  of  Admin- 

KTBATION  of — APPEAL  FROM  PROBATE  COURT  TO   DISTRICT    COURT — 

Certiorari  to  Review  Action  op  Probate  Court  Requiring 
Bond — Motion  to  Quash  Properlt  Sustained,  When.— On  an 
appeal  to  the  district  court,  by  an  administrator  de  bonis  non,  from 
an  order  of  the  probate  court  revoking  his  letters  of  administration, 
where  the  administrator  was  required  to  give  bond,  a  motion  to  quash 
a  writ  of  certiorari  to  review  the  action  of  the  probate  court  in  requir- 
ing the  bond,  was  properly  sustained.  A  distinction  is  made  between 
those  cases  where  a  party  sues  as  adm  inistrator,  or  executor,  and 
where  he  sues  personally  or  in  his  own  right.  In  the  former  case  no 
bond  is  required,  but  in  the  latter  it  must  be  given.  By  an  appeal,  the 
record  and  proceedings  of  the  probate  court  are  brought  into  the  district 
court  as  fully  as  by  certiorari;  and  there  is  no  reason  why  this  writ 
should  be  allowed.  The  writ  of  certiorari,  at  common  law,  is  not  a 
writ  of  right,  but  issues  in  the  discretion  of  the  court,  for  good  cause 
shown ;  and,  if  improvidently  issued,  may  be  quashed. 

Id.— Certiorari,  Judgment  of  Probate  Court  Not  Reviewable  Upon, 
When. — In  such  case  the  probate  court  is  the  judge  of  the  weight  of 
the  evidence,  and  its  decision  on  any  issue  of  fact  is  not  reviewable 
upon  certiorari,  on  appeal,  where  there  is  any  competent  evidence  to 
support  it. 

Appeal  from  a  judgment  of  the  Second  Judicial 
District  Court,  Valencia  County,  quashing  the  writ  of 
certiorari  and  dismissing  the  case.    Judgment  affirmed. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Neill  B.  Field  for  appellant. 

By  section  531,  Compiled  Laws,  New  Mexico,  1884, 
the  district  courts  have  appellate  jurisdiction  from  the 
judgments  and  orders  of  the  probate  judges  and  jus- 
tices of  the  peace  in  all  cases  not  prohibited  by  law, 
and  possess  a  superintending  control  over  them. 

By  section  563,  appeals  from  the  judgments  of  the 
probate  court  are  allowed  to  the  district  court  in  the 
same  manner  as  in  case  of  appeals  from  the  district  to 
the  supreme  court. 

Appeals  from  the  district  court  to  the  supreme 
court  are  regulated  by  sections  2185,  2186,  2187;  and 
by  section  2187  upon  an  appeal  being  made,  the  dis- 
trict court  is  required  to  make  an  order  allowing  the 
same,  and  it  is  provided  that  such  allowance  shall  stay 
the  execution  where  the  appellant  is  an  executor  or 
administrator,  and  the  action  is  by,  or  against,  him  as 
such. 

It  is  insisted  that  the  appellant  in  this  case  is  an 
administrator,  and  that  the  proceeding  to  remove  is 
against  him  as  such,  and  that  he  is  entitled  to  an 
appeal,  and  a  stay  of  execution  without  giving  any  bond. 
In  re  Pierson,  13  Iowa,  449;  Roberts  v.  Wheeler,  1 
Wright  (Ohio),  697;  Ulery  v.  Ulery,  Id.  631;  Maulev. 
ShaflEer,  2  Pa.  St.  404;  1  Williams'  Ex'rs,  589,  note  1; 
Gaine  v.  Henderson,  5  Yerg.  (Tenn.)  197;  Daniels  v. 
Gregg,  13  Tex.  384.  See,  also.  Territory  v.  Valdez,  1 
N.  M.  553;  State  ex  rel.  Talmadge  v.  Flint,  County 
Judge,  19  Wis.  655;  2  Tidd's  Practice,  1153. 

FisKE  &  Warren  and  J.  Francisco  Chaves  for 
respondent. 

The  statute  regulating  the  appeal  provides  that  the 
execution  shall  be  stayed  without  bond  only  where  the 
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appellant  is  an  executor  or  administrator,  and  the 
action  is  by,  or  against,  him  as  such.  Oomp.  Laws,  N. 
M.  1884,  sec.  2187. 

A  distinction  is  made  between  cases  where  the 
action  is  by  or  against  executors  and  administrators  in 
their  official  capacity,  and  where  they  sue  or  are  sued 
personally,  such  as  an  order  for  removal,  for  cause 
shown.  Wade  v.  Colonization  Soc,  4  Smede  &  Mar- 
shall (Miss.),  670;  MuUanphy  v.  County  Court,  6  Mo. 
563;  Harney  v.  Scott,  28  Mo.  333;  McCauley  v.  Griffin, 
4  Gratt.  9;  Pugh  v.  Jones,  6  Leigh  (Va.),  299;  Irving 
V.  Melton,  27  Ga.  330;  Commonwealth  v.  Orphans 
Court,  10  Pa.  St.  37;  Trustees  v.  Davenport,  7  Iowa, 
214;  Pierson's  Ex'rs,  13  Id.  450. 

It  has  been  held  elsewhere  that  an  appeal  does  not 
lie  from  an  order  removing  an  administrator.  15  Ohio 
St.  404.  But,  conceding  that  our  statute  gives  an 
appeal  in  such  case,  it  is  expressly  subject  to  the  restric- 
tions before  mentioned.  Comp.  Laws,  1884,  sees.  563, 
2187. 

It  may  be  doubted  whether  our  statute,  regulating 
appeals,  permits  supersedeas,  upon  entering  into  re- 
cognizance, in  any  other  than  money  judgments.  Ex 
parte  Floyd,  40  Ala.  116. 

A  liberal  construction  has,  however,  sanctioned 
such  practice.  But  where  the  statute  does  not  pre- 
scribe the  amount  of  the  bond,  it  is  in  the  discretion 
of  the  court,  granting  the  appeal,  to  fix  the  amount. 
Commonwealth  v.  Orphans  Court,  10  Pa.  St.  37. 

This  court  has  held  that  a  bond  on  appeal  from  the 
probate  court  is  as  necessary  as  a  condition  precedent 
to  supersedeas  as  in  cases  appealed  from  the  district 
court  to  the  supreme  court.  Chaves  v.  Perea,  3  Gil. 
(N.  M.)89. 

Upon  a  certiorari  only  errors  of  law  will  be 
reviewed.  The  probate  court  is  established  by  the 
organic  act.     Comp.  Laws,  1884,  sec.  1907,  p.  70.     The 
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administration  of  estates  of  decedents  is  within  the  well 
established  scope  of  its  jurisdiction  and  powers.  Ferris 
T.  Higley,  20  Wall.  375. 

It  has,  by  statute,  exclusive  original  jurisdiction  in 
all  cases  relative  to  the  granting  of  letters  testamentary 
and  of  administration,  and  the  power  to  revoke  the 
£ame.     Comp.  Laws,  1884,  sees.  562,  1366. 

The  probate  court  had  full  jurisdiction  of  the  per- 
son and  the  subject-matter  in  question  in  this  case,  and 
the  order  of  removal  complained  of  was  in  all  respects 
regular,  and  is  only  subject  to  review  on  appeal,  and 
not  on  certiorari.  Edgar  v.  Greer,  14  Iowa,  211 ;  Mat- 
ter of  Buckner,  9  Ark.  73;  Swan  v.  Mayor,  8  Gill. 
<Md.)  150;  Chicago,  Etc.,  R'y  Co.  v.  Whipple,  22  III. 
105;  Stone  v.  Mayor,  Etc.,  20  Wend.  104;  Duggan  v. 
McGruder,  12  Am.  Dec.  527,  and  appended  cases;  2 
Chitty's  Pr.  375,  et  seq. ;  Field's  Lawyers'  Brief,  p. 
599,  sec.  731;  Tidd's  Pr.  397;  O'Hara  v.  Hempstead, 
21  Iowa,  33 ;  Smith  v.  Parker,  25  Ark.  518 ;  Farming- 
ton,  Etc.,  Co.  V.  Commissioners,  112  Mass.  206. 

In  Territory  v.  Valdez,  1  N.  M.  533,  the  probate 
court  had  no  jurisdiction  of  the  person  of  the  removed 
administratrix  by  citation  or  appearance. 

Reeves,  J. — This  is  an  appeal  from  the  action  of 
the  district  court  of  Valencia  county  in  quashing  the 
writ  of  certiorari  and  dismissing  the  case  at  the  costs 
of  the  appellant.  It  appears  from  the  petition  of  the 
appellant  that  he  was  appointed  administrator  de  bonis 
non  of  the  estate  of  Manuel  A.  Otero,  deceased,  by  the 
probate  court  of  Valencia  county,  on  the  tenth  day  of 
September,  1883.  Afterward,  on  the  twenty-first  day 
of  October,  1885,  the  probate  court  revoked  and  canceled 
his  letters  of  administration.  From  this  action  of  the 
probate  court  Henriques  prayed  an  appeal  to  the  district 
court,  which  was  granted.  The  probate  court  fixed  the 
amount  of  the  bond  to  be  given  by  Henriques  to  stay 
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the  proceedings  upon  the  order  of  the  court  revoking^ 
his  letters  at  $150,000.  Appellant  alleges  in  his  peti- 
tion for  a  writ  of  certiorari  that  the  evidence  before  the 
probate  court  was  insufficient  to  justify  the  action  of 
the  court  in  revoking  his  letters.  He  claims  that  hi& 
appeal  operated  to  stay  the  proceedings  of  the  court,  or, 
in  any  event,  he  was  entitled  to  a  stay  of  such  proceed- 
ings upon  the  filing  of  such  a  bond  as  would  reasonably 
be  sufficient  to  secure  all  damages  and  costs  which  might 
accrue  to  the  estate  of  the  intestate,  Manuel  A.  Otero. 
He  charges  that  the  order  fixing  the  amount  of  the  bond 
at  $150,000  was  made  for  the  purpose  of  depriving  him 
of  his  office  of  administrator,  by  making  it  impossible 
for  him  to  furnish  a  bond  in  that  amount;  that  he  was 
able  and  willing  to  give  such  bond  as  should  reasonably 
be  required  of  him  to  stay  the  proceedings.  He  denies 
the  jurisdiction  of  the  court  to  require  a  bond  of  $150,- 
000.  He  states  that  the  total  cash  value  of  the  personal 
assets  of  the  estate  did  not  exceed  $25,000;  that  he  was 
under  a  good  and  sufficient  bond  in  the  sum  of  $100, 
000  for  the  safe  custody  and  disposition  of  the  estate, 
and  prays  for  a  writ  of  certiorari  to  remove  the  cause 
from  the  probate  court  into  the  district  court.  After- 
ward, on  the  twenty-fifth  day  of  November,  1885,  the 
writ  of  certiorari  was  issued  according  to  the  prayer  of 
the  petition,  and  bond  given  by  the  petitioner  in  the 
sum  of  $25,000  to  obtain  a  stay  of  the  proceedings  upon 
the  order  of  removal,  and  conditioned  to  prosecute  the 
writ  without  delay,  and  with  eflfect,  and  to  pay  all  costs 
and  damages  which  might  be  adjudged  against  him  by 
reason  of  the  stay  of  such  proceedings.  Thereafter,  at 
a  regular  term  of  the  district  court,  on  the  twelfth 
day  of  April,  1886,  the  writ  of  certiorari  was  quashed 
by  the  court,  and  the  cause  dismissed.  From  this 
judgment  of  the  district  court  the  appellant  prayed  and 
obtained  an  appeal  to  the  supreme  court,  and,  having 
filed  his  affidavit  and  bond,  the  judgment  was  stayed 
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until  the  cause  should  be  decided  by  the  supreme 
court. 

The  appellant  assigns  as  errors  to  his  prejudice  in 
this  cause  the  action  of  the  district  court  in  sustaining 
the  motion  to  quash  the  writ  of  certiorari,  and  dismis- 
sing the  cause.  First,  that  the  writ  of  certiorari  was 
properly  granted,  and  was  the  appropriate  remedy  to 
reach  and  review  the  wrongful  action  of  the  probate 
court,  and  the  judge  thereof;  second,  that  the  persons 
who  made  this  motion  were  not  parties  to  the  record, 
and  had  no  standing  in  court  which  entitled  them  to  be 
heard  on  such  a  motion ;  third,  that  if  the  motion  was 
properly  made,  it  amounted  in  law  to  a  demurrer  to  the 
petition,  and  admitted  the  truth  of  all  the  allegations 
of  the  petition  for  certiorari;  fourth,  that  the  allegations 
of  the  petition  for  certiorari,  if  true,  entitled  the  peti- 
tioner to  the  relief  demanded;  fifth,  the  order  of  the 
probate  judge,  requiring  petitioner  to  give  any  bond  to 
stay  the  execution  of  the  order  removing  him,  was  and 
is  without  jurisdiction,  and  void;  sixth,  the  action  of 
the  probate  judge  in  requiring  the  petitioner  to  give  a 
bond  in  the  sum  of  $150,000  to  stay  the  execution  of 
an  order  removing  him,  was  an  abuse  of  discretion, 
which  the  appellant  was  entitled  to  have  reviewed  in 
the  district  court  by  certiorari.  The  authorities  relied 
on  to  sustain  the  foregoing  propositions  are  the  follow- 
ing. By  the  statute  of  this  territory  (Comp.  Laws, 
1884,  sec.  531)  it  is  provided:  '*The  district  courts,  in 
the  several  counties  in  which  they  may  be  held,  shall 
have  power  and  jurisdiction  as  follows:  *  *  ♦  Third. 
Appellate  jurisdiction  from  the  judgments  and  orders 
of  the  probate  judges  and  justices  of  the  peace  in  all 
cases  not  prohibited  by  law,  and  shall  possess  a  super- 
intending control  over  them."  And  by  section  563  it 
is  provided:  ''Appeals  from  the  judgments  of  the 
probate  court  shall  be  allowed  to  the  district  court  in 
the  same  manner,  and  subject  to  the  same  restriction, 
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as  in  case  of  appeals  from  the  district  to  the  supreme 
court/^  Appeals  from  the  district  court  to  the  supreme 
court  are  regulated  by  sections  2185-2187;  and  by 
section  2187  it  is  provided:  **Upon  the  appeal  being 
made,  the  district  court  shall  make  an  order  allowing 
the  same.  Such  allowance  shall  stay  the  execution  in 
the  following  cases,  and  no  others:  First.  When  the 
appellant  shall  be  executor  or  administrator,  and  the 
action  by,  or  against,  him  as  such.''  It  is  insisted  that 
the  appellant  in  this  case  is  an  administrator,  and  that 
the  proceeding  to  remove  was  against  him  as  such,  and 
that  he,  on  the  facts  stated  in  the  petition,  was  entitled 
to  an  appeal  and  a  stay  of  execution  without  the  execu- 
tion of  any  bond. 

In  the  case  of  Wade  v.  Colonization  Society,  4 
Smedes  &  M.  (Miss.)  670,  the  distinction  in  the  cases 
Administrator:  whcrc  a  party  sucs  as  administrator,  or 
bond  on  appeal,  exccutor,  or  pcrsoually,  is  clearly  shown. 
The  court  said:  **An  executor  is  entitled  to  an  appeal 
without  surety  when  the  judgment  or  decree  is  to  affect 
only  the  assets  of  the  deceased  in  the  hands  of  the  exe- 
cutor. It  is  otherwise  where  a  personal  judgment  can 
be  rendered  against  him,  in  which  he  may  be  responsi- 
ble out  of  his  own  estate."  The  case  of  Daniels,  Admin- 
istrator, V.  Gregg,  13  Tex.  384,  was  an  appeal  by  the 
administrator  from  an  order  of  the  county  court  for  a 
partition  of  the  estate  of  the  deceased,  and  it  was  held 
by  the  court  that  the  administrator  was  not  required  to 
give  an  appeal  bond.  In  the  case  of  Battle,  Adm'r,  v. 
Howard,  13  Tex.  345,  the  court  said:  '* Where  an 
administrator  is  personally  aggrieved  by  a  judgment  or 
decree  of  the  county  or  district  court,  and  desires  to 
appeal  in  his  own  right,  he  must  give  bond.  The 
statute  dispenses  with  appeal  on  the  part  of  executors 
and  administrators  in  suits  brought  against  the  estate 
for  money  or  property."  In  the  case  of  State  ex  rel. 
Talmadge  v.  Flint,  County  Judge,  19  Wis.  655,  the 
court  said:     **That  on  an  application  of  a  party  desir- 
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ing  to  appeal  from  an  order  of  the  county  judge  the 
circuit  court  might  make  an  order  directing  the  county 
judge  to  fix  the  penalty  of  the  appeal  bond,  or  to 
approve  the  bond  if  he  improperly  refused,  or  might 
itself  fix  the  penalty  and  approve  the  bond,  so  that  the 
right  of  appeal  shall  not  be  lost.''  The  applicant  for 
appeal  from  the  judgment  of  the  county  court  had 
prepared  an  appeal  bond,  and  requested  the  county 
judge  to  approve  it  and  to  allow  the  appeal,  which  he 
refused  to  do,  and  declared  that  he  would  not  approve 
the  bond  in  a  sum  less  than  the  value  of  the  property, 
stating  the  value.  This  was  an  application  for  the 
writ  of  mandamus,  and  not  a  certiorari.  Beference  is 
also  made  to  the  case  of  MuUanphy  v.  St.  Louis  County 
Court,  6  Mo.  564. 

One  of  the  grounds  of  the  motion  to  quash  the  writ 
of  certiorari  was  that  the  appeal  taken  and  allowed  from 
the  order  revoking  Henriques'  letters  of  administration 
was  pending  in  the  district  court.  An  appeal  brings 
the  record  and  proceedings  of  the  probate  court  into 
the  district  court  as  fully  as  could  be  done  by  the  writ 
of  certiorari,  and  the  trial  in  the  district  court  is  on  both 
the  law  and  the  facts  of  the  case.  Where  redress  can 
be  obtained  by  appeal  pending  in  the  court  at  the  time, 
there  is  no  apparent  reason  why  the  certiorari  should  be 
allowed.  Petty  v.  Jones,  1  Ired.  408;  Savage  v. 
Gulliver,  4  Mass.  178;  Harwood  v.  French,  4  Cow.  501; 
Smith  V.  Parker,  25  Ark.  518,  12  Am.  Dec.  527,  and 
notes.  The  writ  of  certiorari  at  common  law  is  not 
a  writ  of  right,  but  it  issues  in  the  discretion  of  the  court 
for  good  cause  shown,  or,  if  improvidently  issued,  it 
may  be  quashed.  1  Tidd,  Pr.,  c.  16,  p.  397,  etc.,  and 
notes ;  Munro  v.  Baker,  6  Cow.  396 ;  Flournoy  v.  Payne^ 
28  Ark.  87;  Kegs  v.  Marin  Co.,  42  Cal.  252;  People  v. 
Supervisors,  15  Wend.  198 ;  Knapp  v.  Heller,  32  Wis. 
467;  Freeman  v.  Oldham,  4  Mon.  420;  6  Mass.  72; 
Duggen  V.  McGruder,  12  Am.  Dec.  527,  and  notes. 
The  appellant  alleges  in  his  petition  that  the  evidence 
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produced  before  the  probate  court,  and  upon  which  was 
based  the  action  removing  him  as  administrator,  was 
wholly  insufficient  in  fact  and  in  law  to  justify  such 
action.  The  probate  court  was  the  judge  of  the  weight 
of  the  evidence,  and  his  decision  of  an  issue  of  fact 

can  not  be  reviewed  upon  certiorari,  if 

JUDGMKNT  of  probate      .,  j        j  .1  j 

court  not  rcviewa.     thcrc  was  auv  competout  evidence  to 

ble  upon  certiorari,  ,  "  -^ 

''*»«°-  support  it.    The  error  to  be  reviewed 

on  this  writ  must  be  error  of  law.  The  evidence  is  not 
set  forth  in  the  petition.  Starr  v.  Trustees,  6  Wend. 
564;  Ex  parte  Hayward,  10  Pick.  358;  Baldwin  v. 
Calkins,  10  Wend.  167;  Frankfort  v.  County  Commis- 
sioners, 40  Me.  389;  Overseers  v.  Brown,  13  Pa.  St. 
389;  Overseers  v.  Overseers,  7  Watts,  527;  Chicago 
Railroad  Co.  v.  Whipple,  22  HI.  381,  12  Am.  Dec. 
527,  and  notes.  The  supreme  court  of  this  territory 
has  decided  that  the  district  courts  of  the  territory  have 
jurisdiction  to  issue  this  writ  to  the  probate  courts  in 
the  exercise  of  their  superintending  control  over  them, 
by  virtue  of  their  chancery  and  common  law  jurisdic- 
tion. Territory  v.  Valdez,  Probate  Judge,  et  al.,  1  N. 
M.  R.  533.  In  this  case  the  court  said:  **The  failure 
to  take  an  appeal  does  not  preclude  a  party  from  the 
benefit  of  the  writ  of  certiorari  in  a  case  where  the 
probate  court  had  no  jurisdiction  of  such  party  by 
appearance  or  service  of  process. '^  In  the  present  case 
it  is  shown  that  the  appellant,  in  the  probate  court, 
appeared  in  person  and  by  counsel  at  the  time  the  order 
revoking  his  letters  of  administration  was  made  by  the 
court. 

By  section  562,  Complied  Laws,  New  Mexico,  it  is 

provided,  among  other  things,  that  the  probate  judges 

juRiBDicTioN  of    shsll  havo  exclusive  original  jurisdiction 

Sr^ant/ng!«.    In  thc  granting  of  letters  testamentary  and 

liLllTldmlnis.^  of  administration,  and  the  repealing  of 

tniton.  ^j^^  same.     It  appears  that  the  probate 

court  had  jurisdiction  of  the  person  of  appellant,  and 
Vol.  5  n.  m. — 12 
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of  the  subject-matter  before  it.  The  appellant  was 
entitled  to  an  appeal  to  the  district  court,  but  he  was 
not  entitled  to  a  stay  of  the  proceedings  of  the  probate 
court,  without  bond.  The  revoking  of  his  letters  of 
administration  affected  him  personally,  and  he  was  not 
exempted  by  the  statute  from  giving  an  appeal  bond,  if 
he  desired  to  stay  the  proceedings.  The  judgment  of 
the  district  court  is  affirmed. 

LoNG|  G.  J.,  and  Henderson,  J.,  concur. 


[No.  365.    Jannaiy  21, 1889.] 

UNITED  STATES  OF  AMERICA,  Appellant,  v. 

NATHAN  HALL,  Appellee. 

GBOcmAL  Law— Perjury,  False  Affidavit  to  Preemption  Gladc  before 
Probate  Clerk,  Sufficiency  of  to  Sustain  Indictment  for,  Under 
Sec.  5392,  Eev.  Stat.  U.  S.— Act  Congress,  June  9,  1880 — Con- 
struction OF  Statutes. — By  an  act  of  congress  of  June  9,  1880,  it  is 
provided  ''that  the  affidavit  required  to  be  made  by  the  section  2262 
and  2301  of  the  Revised  Statutes  of  the  United  States  may  be  made 
before  the  clerk  of  the  county  court,  or  of  any  court  of  record  of  the 
county  and  state  or  district  and  territory  in  which  the  lands  are 
situated."  There  is  no  ''county  court''  in  this  territory,  within  the 
meaning  of  the  statutes  of  the  several  states  and  territories  of  the 
United  States  where  such  courts  exist  and  are  known  by  that  name; 
nor  is  the  probate  court  a  "county  court,"  or  "court  of  record*" 
within  the  meaning  of  the  act  supra ;  and  an  oath  to  a  preemption 
claim,  administered  before  the  clerk  of  the  probate  court  in  taking 
final  proof  under  said  act,  was  unauthorized,  and  insufficient  to 
support  an  indictment  for  perjury  based  thereon. 

Appeal  from  a  judgment  of  the  Second  Judicial 
District  Court,  acquitting  defendant  of  the  charge  of 
perjury.  Judgment  affirmed,  Long,  C.  J.,  dissenting, 
and  Reeves,  J.,  concurring;  but  only  on  the  ground 
that  it  was  not  averred  in  the  indictment  that  the  clerk 
was  the  clerk  of  the  probate  court,  or  any  other  court 
of  record,  of  Socorro  county,  expressing  the  opinion 
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tfaat  the  clerks  of  the  probate  court  and  their  deputies 
are  authorized  to  administer  oaths  for  the  purpose  men- 
tioned in  the  act  of  congress. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  Smith,  United  States  district  attorney, 
for  the  United  States. 

W.  B.  Ohildebs  for  appellee. 

A  false  affidavit  made  before  an  officer  not  author- 
ized to  administer  that  particular  oath,  although 
authorized  to  administer  other  kinds  of  oaths,  will  not 
sustain  an  indictment  for  perjury  either  at  common  law 
or  under  the  statutes  of  the  United  States.  United 
States  V.  Curtis,  107  U.  S.  671. 

By  an  act  of  congress  of  June  9,  1880,  the  affi- 
davit required  to  be  made  by  sections  2262,  2301, 
Revised  Statutes  of  the  United  States,  must  '*be  made 
before  the  clerk  of  the  county  court,  or  any  court  of 
record,'^  etc.     Supp.   to  1  Rev.  Stat.  U.  S.,  p.  542. 

The  probate  court  is  not  a  ^'county  court."  Under 
the  English  law  the  county  court  is  of  limited 
jurisdiction,  incident  to  the  jurisdiction  of  the  sheriff, 
with  other  characteristics,  none  of  which  conform  to 
our  probate  court.  Bouv.  Law  Diet.,  title  ''County 
Court;"  3  Black.  Comm.  83. 

A  probate  court  in  American  law  is  a  court  having 
jurisdiction  of  the  probate  of  wills,  the  regulation  and 
control  of  decedents  estates,  and  a  more  or  less  exten- 
sive control  of  the  estates  of  minors  and  other  persons 
under  the  special  protection  of  the  law.  Bouv.  Law 
Diet.,  title  ''Court  of  Probate;"  Ferris  v.  Higley,  20 
Wall.  381. 

The  probate  court  is  not  a  "court  of  record.'' 
Wherein  a  statute  use  is  made  of  a  technical  term, 
whii'.h   has  a  well  defined  meaning  at  common  law, 
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resort  must  be  had  to  the  common  law  definition  to 
ascertain  the  intention  of  the  legislature.  U.  S.  v. 
Magill,  1  Wash.  465;  U.  S.  v.  Jones,  3  Id.  215;  IT.  8. 
V.  McGUl,  4  Dall.  429;  McCool  v.  Smith,  1  Black,  459; 
see,  also,  1  Tomlin^s  Law  Diet.  470,  title  **Court  of 
Record;'^  1  Bouv.  Law  Diet.,  title  ^* Court  of  Record." 

The  essential  characteristic  of  a  court  of  record  is 
that  it  proceeds  *' according  to  the  course  of  the  com- 
mon law.''  Ex  parte  Thistleton,  52  Cal.  224;  Thayer 
V.  Commonwealth,  12  Mete.  11. 

Our  probate  courts  do  not  proceed  ''according  to 
the  course  of  the  common  law,''  but  are  of  special,  pecu- 
liar, inferior,  and  limited  jurisdiction.  Arellano  v.  Cha- 
con,  1  N.  M.  271 ;  Moore  v.  Koubly,  1  Idaho,  61 ;  Ferris 
V.  Higley,  20  Wall.  381,  382;  Adams  v.  Lewis,  5  Saw- 
yer, 230,  et  seq.;  Hart  v.  Gray,  3  Sumner,  341;  Seav- 
ems  V.  Gerkey,  3  Saw.  364 ;  Matthewson  v.  Sprague, 
1  Curtis,  461;  Meyers'  Fed.  Dec,  vol.  7,  sec.  2047. 

Being  courts  of  inferior,  limited  jurisdiction, 
neither  they,  nor  their  judges,  nor  clerks,  can  have  any 
powers  except  such  as  are  necessary  to  the  exercise  of 
their  special,  peculiar,  limited  jurisdiction,  unless 
expressly  conferred  by  statute.  Wells  on  Jurisdiction, 
sec.  43 ;  Peoria  v.  People,  20  111.  530. 

No  statute  of  New  Mexico  or  the  United  States 
confers  on  our  probate  courts,  or  on  their  judges  or 
clerks,  any  power  to  administer  oaths;  and  any  oath 
taken  before  them,  unless  in  a  proceeding  necessary  to 
the  exercise  of  their  special  jurisdiction,  is  a  nullity. 
Sec.  5392,  Rev.  Stat.  U.  S. ;  Haiglet  v.  Morris  Aque- 
duct, 4  Wash.  603,  604,  and  606;  Hunt  v.  Langstrath, 
9  N.  J.  L.  280;  Stanton  v.  Ellis,  16  Barb.  323,  324; 
Christman  v.  Floyd,  9  Wend.  343, 344;  People  v.  Tioga, 
7  Wend.  516. 

Notaries  public,  justices  of  the  peace,  and  the  sec- 
retary of  the  territory,  are  the  only  officers  authorized 
to  administer  oaths  in  New  Mexico.    No  statute  of 
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that  character  applies  to  the  probate  clerk.     Comp. 
Laws,  sees.  1742,  2446. 

Hendebson,  J. — It  is  contended  on  behalf  of  the 
appellant  that  the  probate  court  clerks  in  this  territory 
have  power  to  administer  oaths  to  witnesses  in  the  class 
of  cases  mentioned  in  the  indictment,  and  in  support  of 
this  contention  the  act  of  congress  of  June  9,  1880,  is 
cited.  The  act  is  as  follows:  **That  the  aflSdavit 
required  to  be  made  by  the  section  twenty-two  hundred 
and  sixty-two  and  twenty-three  hundred  and  one  of  the 
Revised  Statutes  of  the  United  States  may  be  made 
before  the  clerk  of  the  county  court,  or  of  any  court  of 
record  of  the  county  and  state  or  district  and  territory 
in  which  the  lands  are  situated."  The  argument  is 
that  the  clerk  of  the  probate  court  of  Socorro  county 
was  either  a  county  court  clerk  or  a  clerk  of  a  court  of 
record,  and  that,  if  either,  he  was  competent  under  the 
act  of  congress  to  administer  the  oath.    The  statement 

in  the  indictment  is  that  the  person  admin- 
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clerk  to  idmin-  istcriug  thc  Oath  was  a  deputy  of  the  pro- 

ister  oaths:  act       ,      .  i      ■•       .  oi  j_  •  x-i  • 

con|nM8,  June    batc  clcrk  lu    Socorro    county,   in    this 

territory.  It  was  doubtless  the  intention 
of  the  pleader  to  charge  that  E.  V.  Chavez  was  clerk  of 
the  probate  court  of  Socorro  county.  Waiving  any 
discussion  of  this  mere  matter  of  form,  we  will  look 
into  the  intention  of  congress  in  the  passage  of  the  act 
of  June  9,  1880,  and  ascertain,  if  possible,  the  real  pur- 
pose had  in  view.  A  clerk  of  a  county  court  is  author- 
ized in  express  terms  to  administer  the  oath.  The  clerk 
in  this  case  was  the  clerk  of  the  probate  court.  There 
is  no  county  court  in  New  Mexico,  within  the  meaning 
of  the  statutes  of  the  different  states  and  territories  of 
the  United  States,  where  courts  of  that  kind  exist  and 
are  known  by  that  name.  These  courts  are  not  mod- 
eled after  the  system  of  county  courts  at  one  time  pre- 
vailing in  England.  In  that  country  county  courts  are 
of  very  great  antiquity.   See  Bouv.  Law  Diet.  ** County 
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Courts;''  3  Bl.  Comm.  83.  In  the  United  States, 
county  courts  are  usually  of  limited  jurisdiction,  and 
confined  to  the  fiscal  and  other  local  concerns  of  the 
county.  Courts  of  probate  are  usually  invested  with  a 
wholly  different  jurisdiction,  such  as  the  probate  of 
wills,  granting  letters  testamentary  and  of  administra- 
tion, the  administration  of  the  estates  of  deceased  per- 
sons, guardianships,  and  subjects  of  a  kindred  nature. 
Probate  courts  in  America  more  nearly  resemble  the 
ecclesiastical  courts  of  England  than  the  county  courts 
of  that  country.  We  can  not  think  it  was  the  intention 
of  congress,  in  using  the  phrase  ^'county  courts,"  to 
have  intended  the  probate  courts  of  the  county,  when 
there  is  nothing  in  the  act  that  p6ints  in  any  way  to 
that  construction. 

In  a  criminal  case  the  pleader  must  bring  the 
defendant  clearly  within  the  intention  of  the  law,  and 
within  the  words  of  the  statute,  if  the  offense  be 
founded  upon  the  statute  alone.  U.  S.  v.  Cruikshank,  et 
al.,  92  U.  S.  542.  Is  the  probate  court  a  court  of  record! 
We  think  not.  Bouvier  defines  a  ''court  of  record''  in 
the  following  terms:  *'A  judicial,  organized  tribunal, 
having  attributes,  and  exercising  functions,  independ- 
ently of  the  person  of  the  magistrate  designated  gener- 
ally to  hold  it,  and  proceeding  according  to  the  course 
of  the  common  law."  Law  Diet.,  tit.  ** Courts  of  Rec- 
ord." The  essential  characteristic  of  a  court  of  record 
is  that  it  proceeds  ''according  to  the  couree  of  the  com- 
mon law."  Ex  parte  Thistleton,  52  Cal.  224;  Thayer, 
V.  Com.,  12  Mete.  11.  The  probate  courts  do  not  pro- 
ceed according  to  the  course  of  the  common  law,  but 
are  of  special,  peculiar,  and  limited  jurisdiction.  Arel- 
lano V.  Chacon,  1  N.  M.  271;  Moore  v.  Koubly,  1  Ida- 
ho, 61;  Ferris  v.  Higley,  20  Wall.  381,  382;  Adams  v. 
Lewis,  5  Sawy.  230;  Hart  v.  Gray,  3  Sum.  341; 
Mathewson  v.  Sprague,  1  Curt.  461.  Being  courts  of 
limited  jurisdiction,  they  have  no  powers  except  such 
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as  are  necessary  to  the  exercise  of  their  special,  pecul- 
iar, and  limited  jurisdiction.  Peoria  v.  People,  20  111. 
530.  The  case  of  Fowler  et  al.  v.  Merrill,  11  How.  375, 
cited  by  appellant,  is  not  opposed  to  anything  here 
cited.  That  was  an  exception  to  a  deposition  in  a  civil 
case,  and  the  construction  given  the  statute  there,  if 
the  case  be  in  any  way  in  point,  can  not  be  regarded  as 
authority  in  a  criminal  case,  where  a  strict,  rather  than 
a  liberal,  construction  must  prevail.  The  interpreta- 
tion given  by  the  oflBcers  of  the  interior  department  at 
Washington  in  allowing  proofs  to  be  made  before  clerks 
of  the  probate  courts  can  have  no  influence  upon  the 
courts  in  a  criminal  case,  where  the  language  used  in  a 
statute  of  the  United  States  must  be  construed  accord- 
ing to  its  real  meaning,  and  according  to  well-known 
canons  of  interpretation  applicable  to  the  case  before 
the  court.     Affirmed. 

LoNGy  0.  J.,  dissents. 

Reeves,  J. — I  believe  that  the  clerks  of  the  pro- 
bate court  and  their  deputies  are  authorized  to  admin- 
ister oaths  for  the  purpose  mentioned  in  the  act  of 
congress.  I  concur  in  affirming  the  judgment  of  the 
district  court  because  it  is  not  averred  in  the  indict- 
ment that  Chavez  was  the  clerk  of  the  probate  court, 
or  any  other  court  of  record,  of  the  county  of  Socorro. 


[No.  261.      January  23,  1889.] 

CHAVEZ,  Appellant,  v.  LUNA,  Colleotob,  et  al., 

Appellees. 

Taxation — Bill  to  Enjoik  Levy  and  Golleotion  of  Tazes-^Jttris- 

DICnON  07   THE    COUBTS    TO    BEVIEW  AOTION    OF  THE  LEGISLATURE 

IN  THE  Election,  Qualification,  and  Beturn  of  its  Members— 
Vaxjditt  of  Aots  of  Session  of  1884. — On  a  bill  in  equity  by  a  tax- 
payer, to  enjoin  the  levy  and  coUeotion  of  a  tax  to  pay  the  interest  on 
bonds  issued  to  provide  for  the  erection  of  a  oapitol  building  at  Santa 
Fe,  the  boilding  of  a  penitentiary,  and  for  creating  and  proTiding  for 
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the  office  of  county  assessor,  under  the  acts  of  March  29,  1884,  March 
14,  1884,  and  April  3,  1884,  respectively,  on  the  ground  of  their  in- 
yalidity,  the  legislature  not  being  a  lawfully  constituted  body,  and  hav- 
ing no  power  to  pass  said  acts;  to  which  a  demurrer  was  interposed— 
Held:  The  general  superintending  control  possessed  by  the  supreme 
and  district  courts  of  this  territory  over  the  inferior  courtii  does  not  ex- 
tend to  the  judicial  action  of  the  houses  of  the  legislative  assembly, 
where  it  has  been  deemed  necessary  to  confer  upon  them  such  powers 
to  enable  them  to  perfect  their  organization  and  perform  their  duties 
as  such.  But  no  such  powers  have  been  delegated  by  congress  to  the 
territorial  legislature  in  express  terms,  as  usually  done  by  the  consti- 
tutions of  the  states,  so  that  the  rules  of  decision  there  have  no 
application  here.  By  section  7  of  the  organic  act,  it  is  provided  that 
all  laws  passed  by  the  legislature  and  approved  by  the  governor  shall 
be  submitted  to  congress  for  its  approval,  and  if  disapproved,  shall 
be  null  and  void.  Whether  congress  intended  to  confer  such  powers 
upon  the  legislature  to  finally  determine  the  election,  qualifications, 
and  return  of  its  members,  the  court  does  not  decide.  But  the  court 
will  presume  that  the  acts  in  question,  and  all  other  acts  passed  at 
the  session  of  1884,  were  submitted  to  congress  in  obedience  to  the 
fundamental  law  of  the  territory;  and  that  they  received  the  tacit 
approval  of  congress,  in  the  absence  of  anything  to  show  its  disap- 
proval. Congress  having  thus  full  power  over  the  subject,  and  given 
its  assent,  there  is  no  ground  for  the  jurisdiction  of  the  courts. 

Appeal,  from  a  decree  in  favor  of  defendants,  from 
the  Second  Judicial  District  Court,  Valencia  County. 
Decree  afGirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  L.  Wabeen  for  appellant. 

Wm.  Bbeeden,  attorney  general,  for  appellees. 

Hendeeson,  J. — The  complainant,  and  appellant 
here,  filed  in  the  district  court  of  Valencia  county  a 
bill  to  enjoin  the  collector,  assessor,  and  board  of 
county  commissioners  from  levying  and  collecting 
from  him  any  taxes  on  account  of  interest  accruing 
on  certain  bonds.  It  is  charged  that  a  tax  levy  had 
been  made,  and  that  the  defendant,  as  sheriff  and  col- 
lector of  the  county,  was  about  to  seize  and  sell  his 
property  unless  the  taxes  levied  to  pay  interest  on  the 
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bonds  were  paid.  He  charges  that  the  bonds  are  void, 
because  the  pretended  acts  under  which  they  were 
issued  were  never  passed  by  the  legislative  assembly  of 
this  territory,  and  therefore  of  no  legal  validity.  The 
acts  assailed  as  void  are  entitled  as  follows:  **An  act  to 
provide  for  the  erection  of  a  capitol  building  in  the 
city  of  Santa  Fe,'^  approved  March  29,  1884;  and  '^An 
act  authorizing  the  building  of  a  penitentiary  in  the 
territory  of  New  Mexico,  and  regulating  its  manage- 
ment,'' approved  March  14,  1884;  and  a  certain  other 
act,  entitled,  '*An  act  to  create  the  o3Bce  of  county 
assessor,  and  to  provide  for  the  election  and  qualifica- 
tion of  such  oflBcer,"  approved  April  3,  1884.  A 
demurrer  was  interposed  to  the  bill,  and  sustained, 
and,  the  complainant  electing  to  stand  upon  his  bill,  it 
was  dismissed,  and  the  case  brought  here  by  appeal. 

The  bill  is,  in  substance,  the  following:  Com- 
plainant is  a  citizen  and  taxpayer  of  Valencia  county, 
and  the  defendants  are  the  sherifiE  and  collector,  county 
assessor,  and  county  board^  of  commissioners.  The 
defendant  Luna,  as  collector  of  taxes,  had  a  warrant  in 
his  hands  for  the  collection  of  the  territorial  and  county 
taxes,  indnding  the  taxes  levied  to  pay  the  interest 
accruing  on  the  bonds  issued  under  the  first  two  of  the 
acts  herein  set  forth,  and  was  about  to  seize  and  sell 
complainant's  property,  and  would  do  so  unless  the 
taxes  were  paid  or  the  officer  restrained  by  injunction 
from  so  doing.  The  bill  further  recites  that  by  virtue 
of  an  act  of  congress  approved  February  14,  1884,  a 
session  of  the  legislative  assembly  of  New  Mexico  was 
held,  commencing  on  the  third  Monday  in  February, 
1884 ;  that  according  to  an  act  of  congress  approved 
June  19,  1878,  the  council  of  said  legislative  assembly 
was  composed  of  twelve  members ;  that  by  the  act  of 
February  14,  above  referred  to,  the  ** members  elect  to 
the  legislative  assembly  of  the  territory  in  November, 
1882,  and  all  vacancies  legally  filled  since  that  time, 
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if  any,  were  declared  to  be  legal  members  of  the  legis- 
lative assembly  thereby  authorized,  subject  to  all  legal 
contests ;  that  on  the  day  appointed  for  the  convening 
of  the  said  legislative  assembly  under  the  act  aforesaid, 
only  five  members  appeared  and  took  the  oath  of  office ; 
that  after  the  oath  of  office  had  been  administered  by 
the  secretary  of  the  territory  to  the  said  five  members 
of  the  council,  on  motion  of  one  of  the  five,  one  Thom- 
as 6.  Catron  was  declared  to  be  entitled  to  a  seat  in 
the  body,  who  was  thereupon  admitted,  and  took  the 
oath  of  office;  that  after  the  admission  of  Thomas  B. 
Catron,  on  motion  and  without  contest,  Charles  0. 
McComas  and  J.  M.  Montoya  were  declared  by  the 
vote  of  the  six  members,  including  Mr.  Catron,  entitled 
to  seats  in  the  body,  who,  thereupon,  appeared  and 
took  the  oath  of  office,  and  were  admitted  as  members 
of  the  council ;  that  said  council  was  constituted  or 
composed  of  the  five  persons  first  mentioned,  as  legally 
entitled  to  seats  in  the  body,  and  Thomas  B.  Catron 
and  Charles  C.  McComas  and  J.  M.  Montoya,  until 
about  the  twenty-sixth  day  of  March,  1884,  when  Wil- 
liam H.  Keller,  one  of  the  original  five,  absented  him- 
self,  and  never  again  participated  in  the  proceedings 
of  the  body;  that  on  the  twenty-sixth  day  of  March 
one  Jose  Inocencio  Valdez,  of  Colfax  county,  who  had 
been  elected  to  the  council,  appeared  for  the  first  time 
and  took  the  oath  of  office,  and  thereafter  participated 
in  the  proceedings  of  the  body.  It  is  further  stated  in 
the  bill  that  eight  persons  alone  composed  the  body  at 
the  several  dates  when  the  acts  sought  to  be  declared 
invalid  were  passed.  The  journal  record  kept  by  the 
council  is  referred  to  as  evidence  of  the  truth  of  the 
charges  contained  in  the  bill. 

The  position  assumed  in  argument  on  behalf  of  the 
appellant  is  this :  In  order  to  give  the  pretended  acts 
set  forth  in  the  bill  the  force  and  effect  of  valid  laws, 
they  must  have  been  lawfully  enacted  by  a  legally  con- 
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stituted  legislative  assembly  of  this  territory.  It  is  con- 
tended that  the  full  membership  of  the  council  consisted 
of  twelve  duly  chosen  councilmen,  and  that  a  less  num- 
ber than  seven  was  not  a  quorum  to  do  business  for 
any  purpose,  or  to  determine  any  question  concerning 
or  affecting  the  organization  of  that  branch  of  the  legis- 
lative assembly.  It  is  urged  that  five  persons,  not  being 
a  majority  of  the  body,  could  not  organize  or  pass 
upon  the  election  and  qualifications  of  other  persons 
asserting  claims  to  membership  in  the  body ;  that  the 
action  taken  by  the  five  in  seating  Mr.  Catron  was  void 
for  want  of  power  in  them  to  do  any  valid  act,  and  that 
for  the  same  reason  the  action  taken  by  the  six,  inclu- 
ding Catron,  in  admitting  McComas  and  Montoya, 
was  for  the  like  reason  also  void ;  that  these  steps  taken 
in  order  to  get  a  quorum  were*  illegal,  arbitrary,  and 
void.  It  is  further  argued  that  executive  recognition 
could  not  give  to  the  action  of  a  minority  any  validity 
whatever,  as  the  act  of  congress  of  March  14,  1884, 
was,  and  was  by  congress  intended  to  be,  a  limitation 
on  the  powers  of  the  legislative  assembly  in  the  matter 
of  determining  the  membership  of  the  body ;  that  the 
only  power  left  to  the  council  under  the  act  of  congress 
above  referred  to  was  the  determination  of  valid  con- 
tests pending  before  the  body;  and  that  the  journal 
shows  that  there  was  neither  a  contest  pending  nor  a 
quorum  voting  when  the  three  last  named  persons  were 
admitted.  Appellant  cites  a  long  list  of  cases  in  sup- 
port of  the  jurisdiction  of  the  court  to  entertain  the 
bill  and  grant  the  relief  prayed. 

There  is  no  doubt  whatever  about  the  power  of 
the  court  to  inquire  into  the  facts  attending  the  passage 
jtmisDxcnoN  of    ^^  ^  bill  by  the  legislature  of  a  state,  where 
^^  S  \^Z  the  constitution  of  the  state  prescribes  the 
*"•  mode  to  be  observed  by  the  legislature  in 

passing  bills.  Where  the  constitution  has  been  vio- 
lated, the  acts  are  void.    In  Spangler  y.  Jacoby,  14 
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111.  297,  the  court  said:  *'It  is  competent  to  show 
from  the  journals  of  either  branch  of  the  legislature 
that  a  particular  act  was  not  passed  in  the  mode  pre- 
scribed by  the  constitution,  and  thereby  defeat  its  op- 
eration altogether."  To  the  same  effect,  see  State  v. 
McBride,  4  Mo.  303;  Purdy  v.  People,  4  Hill,  384; 
Green  v.  Weller,  32  Miss.  651 ;  Hensoldt  v.  Petersbui^, 
65  111.  157;  Town  of  South  Ottawa  v.  Perkins,  94  U.  S. 
267;  Post  V.  Supervisors,  105  U.  S.  668. 

The  rule  of  law,  however,  declared  in  the  foregoing 
class  of  cases  does  not  apply  to  the  state  of  facts  pre- 
sented by  this  bill.  The  question  here  is  not  one  of 
mere  mode  of  passage  of  the  acts  assailed.  There  was 
a  quorum  present  and  voting  for  the  several  bills  at  the 
date  of  their  passage  through  the  council.  The  only 
question,  therefore,  is  one  of  organization  of  the  body. 
Can  the  courts  entertain  a  bill  to  review  the  action  of 
the  legislature  in  the  manner  of  its  organization  or  the 
election  and  qualifications  of  its  members!  In  the  case 
of  People  V.  Mahaney,  13  Mich.  481,  Cooley,  J.,  said: 
**As  the  courts  are  bound  judicially  to  take  notice  of 
what  the  law  is,  we  have  no  doubt  it  is  our  right  as 
well  as  our  duty  to  take  notice,  of  the  printed  statute 
books,  also  of  the  journals  of  the  two  houses,  to 
enable  us  to  determine  whether  all  the  constitutional 
requisites  to  the  validity  of  a  statute  have  been  com- 
plied with.  But,  although  the  courts  must  take  judicial 
notice  of  legislative  action  so  far  as  it  affects  the  validity 
of  statutes,  they  have  no  such  power  as  respects  the 
facts  attending  the  election  of  the  several  members; 
and  it  remains  to  be  seen  whether  we  can  notice  those 
facts,  even  after  they  have  been  spread  upon  the  legis- 
lative journals,  and  make  them  the  basis  of  judgments, 
the  retrospective  effect  of  which  would  be  to  unseat 
members  of  a  body  long  since  adjourned,  and  to  annul 
its  action  by  declaring  the  votes  of  such  members  ille- 
gal and  invalid.'^    And  further  on  in  the  same  opinion. 
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it  is  said:  ''It  is  a  sufficient  answer  to  this  argament 
thaty  while  the  constitution  has  conferred  the-  general 
judicial  power  of  the  state  upon  the  courts  and  officers 
specified^  there  are  certain  powers  of  a  judicial  nature 
which,  by  the  same  instrument,  are  expressly  conferred 
upon  other  bodies  or  officers,  and  among  them  is  the 
power  to  jndge  of  the  qualifications,  elections,  and 
returns  of  members  of  the  legislature.  The  terms 
employed  clearly  show  that  each  house,  in  deciding, 
acts  in  a  judicial  capacity,  and  there  is  no  clause  in  the 
constitution  which  empowers  this  or  any  other  court  to 
review  their  action.^' 

G^eneral  superintending  control  over  "inferior 
courts' '  possessed  by  the  district  and  supreme  courts 
in  this  territory  does  not  extend  to  the  judicial  action 
of  the  legislative  houses  in  the  case  where  it  has  been 
deemed  necessary  to  confer  such  powers  upon  them 
with  a  view  to  enable  them  to  perfect  their  organization 
and  perform  their  legislative  duties.  It  may,  however, 
be  said  that  no  such  judicial  power  has  been  delegated 
by  congress  to  the  territorial  legislature  in  express 
terms,  as  is  done  usually  by  the  constitutions  of  the 
states,  and  that,  therefore,  the  rules  of  decision  in  the 
states  do  not  apply  here.  Section  7  of  the  organic  act 
of  this  territory  is  as  follows:  **That  the  legislative 
power  of  the  territory  shall  extend  to  all  rightful  sub- 
jects of  legislation,  consistent  with  the  constitution  of 
the  United  States  and  the  provisions  of  this  act.  But 
no  law  shall  be  passed  interfering  with  the  primary  dis- 
posal of  the  soil.  No  tax  shall  be  imposed  upon  the 
property  of  the  United  States,  nor  shall  the  lands  or 
other  property  of  nonresidents  be  taxed  higher  than  the 
lands  or  other  property  of  residents.  All  the  laws  passed 
by  the  legislative  assembly  and  governor  shall  be  sub- 
mitted to  the  congress  of  the  United  States,  and,  if 
disapproved,  shall  be  null  and  of  no  effect.'' 

Whether  in  these  general  terms  it  was  intended  by 


190  SiEBBA  Co.  V.  Dona  Ana  Co.        [5  N.  M. 


congress  to  confer  legislative  powers  upon  the  legisla- 
tive assembly  of  New  Mexico,  with  the  usual  and  ordi- 
nary incidental  judicial  power  to  determine  finally  the 
election,  qualification,  and  return  of  the  members,  we 
do  not  decide.  It  is  suflBcient  to  say  that  by  the  very 
terms  of  the  organic  act  above  quoted  '*all  of  the  laws 
passed  by  the  legislative  assembly  and  governor  shall 
be  submitted  to  the  congress  of  the  United  States,  and, 
if  disapproved,  shall  be  null  and  of  no  eflEect."  We 
vaudity  of  sea-  Hiust  prcsumc  that  in  obedience  to  the  fun- 
.ion  acts  of  1884.  damcutal  law  of  the  territory  these  acts, 

together  with  all  others  passed  at  the  session  of  1884, 
were  submitted  to  congress ;  and,  there  being  nothing 
to  show  that  they  were  disapproved,  they  have  received 
the  passive  assent  of  congress,  and  have  been  in  that  way 
approved.  Congress  has  plenary  power  over  the  sub- 
ject, and,  being  approved  by  it,  there  is  nothing  upon 
which  to  ground  the  jurisdiction  of  the  courts  over  the 
subject  sought  to  be  reviewed. 

L0NG9  C.  J.,  and  Beeves,  J.,  concur. 


[No.  343.    January  23,  1889.] 

BOARD  OF  COUNTY  COMMISSIONERS  OF  SI- 
ERRA COUNTY,  Plaintiff  in  Ebbob,  v.  BOARD 
OF  COUNTY  COMMISSIONERS  OF  DONA 
ANA  COUNTY,  Defendant  in  Ebbob. 

CouNniEs— AoT  April  3,  1884,  Creating  County  op  Sierra,  Consteuo- 
TION  OF. — The  term  "indebteduesB''  in  seotiou  8  of  the  act  of  April 
3,  1884,  creating  the  county  of  Sierra  out  of  parts  of  the  counties  of 
Dona  Ana,  Grant,  and  Socorro,  and  providing  that  the  indebtedness 
of  Dona  Ana  county,  existing  at  the  date  of  its  approval,  shall  be 
apportioned  between  that  county  and  Sierra,  on  the  basis  of  the  last 
assessment  of  property  for  taxation  In  Dona  Ana  eounty,  as  it  stood 
at  the  date  and  prior  to  the  approval  of  the  act,  in  proportion  to  the 
amount  of  the  taxable  property  of  the  county,  must  be  understood  as 
having  been  used  by  the  legislature  in  its  ordinary  sense,  which 
would  include  debts  of  every  kind  and  description. 
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Id.—Assessmskt  Boll,  Exceptions  to  Must  bk  Taken,  When— New 
Trial — Evidence. — ^Ezoeptions  to  the  admission  in  evidence  of  an 
assessment  roll,  not  taken  at  the  time,  will  not  be  heard  on  appeal. 
Where  a  jury  is  waived,  and  the  cause  is  tried  by  the  court,  the 
unsuccessful  party,  to  entitle  himself  to  a  revision  of  the  facts  by  the 
appellate  court,  must  move  for  a  new  trial  below,  and,  if  refused, 
embody  the  evidence  in  a  bill  of  exceptions.  Spiegelberg  v.  Mink,  1 
N.  M.  308. 

Ebbob,  from  a  judgment  in  favor  of  plaintiff,  to 
the  Third  Judicial  District  Court,  Grant  County. 
Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Elliott  &  Piokett  for  plaintiff  in  error. 

Where  a  statute  is  of  doubtful  meaning,  resort 
must  be  had  to  the  intention  of  the  legislature  that 
framed  it.  Maynard  v.  Johnson,  2  Nev.  Rep.  27;  1 
Id.  271;  Id.  409;  6  Id.  68;  7  Id.  15. 

Where  a  cause  of  doubt  exists,  the  whole  statute 
is  to  be  taken  together,  and  so  examined  and  con- 
strued as  to  ascertain,  if  possible,  the  legislative  intent. 
2  Nev.  Eep.  27 ;  10  Id.  125. 

In  the  interpretation  of  statutes,  a  maxim  was 
never  more  applicable  than  '^expressio  unius  est  ex- 
clusio  alterius.''  Broom's  Legal  Maxims,  663,  and 
cases  cited  in  note  4. 

The  expression  or  mention  of  one  thing,  person, 
kind,  class,  or  way,  is  in  law  an  exclusion  of  all  other 
things,  persons,  kinds,  classes,  or  ways.  Virginia  & 
Tucker  Railroad  Co.  v.  Elliott,  5  Nev.  Rep.  358;  State 
ex  rel.  Leake  v.  Blasdel,  6  Id.  40;  Sedg.  Stat.  &  Const. 
Law,  31,  note  a. 

The  legislature  not  having  expressed  itself  in 
reference  to  the  payment  of  the  bonded  indebtedness 
of  Dona  Ana  county,  nor  subjected  the  property 
separated  therefrom  by  the  act  of  April  3,  1884,  to 
taxation  for  the  payment  of  said  indebtedness  or  any 
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part  thereof,  and  having  done  so  in  the  case  of  Socorro 
county,  the  presumption  of  law  is,  that  the  legislature 
did  not  intend  to  require  Sierra  county  to  pay  any  part 
of  said  bonded  indebtedness.  It  is  the  presumption 
that,  when  one  person  or  thing  is  expressly  mentioned 
in  a  statute,  all  other  persons  or  things  are  excluded. 
See  cases  cited  supra;  also.  Parsons  on  Contract 
[3  Ed.],  p.  28;  Potter's  Dwarris,  175,  178. 

As  to  the  second  and  third  assignments  of  error, 
see  sections  2836,  2839,  Compiled  Laws,  New  Mexico, 
1884. 

Rynebson  &  Wade  for  defendant  in  error. 

The  requirement  of  section  2836  is  merely  direc- 
tory, and  the  roll  can  not  be  attacked  collaterally,  as 
is  here  attempted  to  be  done,  for  irregularities  of  the 
kind  complained  of.  Burroughs  on  Taxation,  200; 
Krutz  et  al.  v.  Chandler,  5  Pac.  Rep.  (Kan.)  170. 

The  record  fails  to  show  that  there  was  any  motion 
made  by  the  plaintiflE  in  error  to  set  aside  the  finding 
of  the  court  and  to  obtain  a  new  trial;  nor  does  it 
show  any  motion  in  arrest  of  judgment.  Spiegelberg 
V.  Mink,  1  N.  M.  309. 

The  phrase,  ''bonded  indebtedness,^' in  the  first 
section  of  the  act,  and  the  word,  * 'indebtedness,  *'  in 
the  eighth  section,  correctly  describe  the  nature  of  the 
county  liability  in  each  case,  and  leave  no  room  for 
judicial  construction. 

Beeves,  J. — ^The  board  of  county  commissioners 
of  the  county  of  Dona  Ana,  for  and  in  behalf  of  the 
county  of  Dona  Ana,  brought  this  suit  in  which  it 
complains  of  the  board  of  county  commissioners  of 
Sierra  county,  acting  for  and  in  behalf  of  the  county  of 
Sierra,  in  an  action  of  assumpsit.  The  plaintiff  in  its 
declaration  alleges  that  on  the  third  day  of  April,  1884, 
the  legislative  assembly  of  this  territory  passed  ''An 
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act  creating  and  organizing  the  county  of  Sierra," 
and  thereby  cut  oflE  and  deprived  the  county  of 
Dona  Ana  of  a  large  portion  of  its  territory,  and 
made  it  a  portion  of  the  county  of  Sierra,  and 
therein  providing  that  the  indebtedness  of  Dona  Ana 
county,  existing  at  the  date  of  the  approval  of  the  act, 
should  be  apportioned  between  the  county  of  Dona  Ana 
and  the  county  of  Sierra,  on  the  basis  of  the  last  assess- 
ment of  the  property  made  for  purposes  of  taxation  in 
the  county  of  Dona  Ana,  as  the  same  stood  at  the  date 
of  and  prior  to  the  passage  of  the  act,  and  in  proportion 
to  the  amount  of  taxable  property  taken  from  the 
county  of  Dona  Ana.  The  plaintiff  claimed  the  sum  of 
$14,410.50  as  the  proportion  of  indebtedness  due  from 
the  county  of  Sierra  to  the  county  of  Dona  Ana  by 
reason  of  the  apportionment,  and  prayed  for  $15,000  as 
damages,  together  with  interest  and  costs.  The  plea 
of  the  general  issue  was  filed  for  the  defendant.  A 
jury  was  waived,  and  the  cause  was  submitted  to  the 
court,  and,  the  court  having  heard  the  evidence  and 
the  argument  of  counsel  found  the  county  of  Sierra 
was  indebted  to  the  county  of  Dona  Ana  in  the  sum  of 
$14,065.95,  and  rendered  judgment  for  Dona  Ana 
county,  and  against  the  county  of  Sierra,  for  that  sum, 
with  interest  at  the  rate  of  six  per  cent  per  annum  from 
the  date  of  the  judgment  until  paid,  and  costs  of  suit. 
The  plaintiff  in  error  has  brought  the  case  into  this 
court  by  a  writ  of  error,  and  assigns  as  error:  First. 
The  court  erred  in  holding  that  the  plaintiff  in  error 
was  liable  or  indebted  to  the  defendant  in  error  for  any 
part  or  portion  or  proportion  of  the  courthouse  bonds 
issued  by  the  defendant  in  error,  amounting  to  or 
being  for  $29,500.  Second.  The  court  erred  in  hold- 
ing that  the  alleged  assessment  roll  offered  in  evidence 
by  the  defendant  in  error  was  the  assessment  roll  of 
said  Dona  Ana  county  for  the  year  A.  D.  1883.  Third. 
The  court  erred  in  admitting  in  evidence  said  alleged 

Vol.  5  n.  m. — 13 
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assessment  roll  oflEered  in  evidence  by  said  defendant  in 
error  as  the  assessment  roll  of  said  Dona  Ana  county 
for  the  year  A.  D.  1883.  And  prays  that  the  judg- 
ment may  be  reversed,  annulled,  and  held  for  nothing, 
and  that  the  plaintiff  in  error  be  restored  to  all  things 
it  has  lost  by  reason  thereof. 

It  is  contended  for  the  plaintiff  in  error  that  a 
doubt  exists  as  to  the  meaning  of  the  first  and  eighth 
sections  of  the  act  of  the  legislative  assembly  creating 
and  organizing  the  county  of  Sierra.  By  this  act  it 
CONSTRUCTION  of  scoms  that  parts  of  Dona  Ana,  Socorro, 
treeing*  iii?^'  and  Grant  counties  were  taken  from  each 
county.  ^£  these  counties  to  form  and  constitute 

the  new  county  of  Sierra.  The  first  section  of  the  act 
defines  the  boundaries  and  limits  of  the  new  county, 
and  provides  '  *  that  the  property  thus  separated  from 
the  county  of  Socorro  shall  not  be  exempt  from  its 
share  of  taxation  to  pay  the  outstanding  bonded  in- 
debtedness of  Socorro  county.''  Section  8  provides 
that  * '  the  indebtedness  of  the  counties  of  Grant  and 
Dona  Ana  shall  be  apportioned  on  the  basis  of  the 
last  assessment  with  said  county  of  Sierra,  in  propor- 
tion to  the  amount  of  taxable  property  taken  from 
each  of  said  counties.^'  The  word  **  indebtedness,"  as 
used  in  the  eighth  section  of  the  act,  is  broad  enough 
to  include  debts  of  every  description  and  kind.  It  is 
defined  as  **the  state  of  being  indebted,"  and  '*  in- 
debted "  as  *' being  in  debt,"  ''having  incurred  a 
debt."  Webst.  Diet.  By  the  expression  ''indebt- 
edness "  of  the  counties  of  Grant  and  Dona  Ana,  the 
legislature  must  have  intended  what  that  expression 
means  in  common  parlance.  Comp.  Laws,  N.  M., 
section  1851.  In  support  of  the  second  and  third 
assignments  of  error  counsel  for  the  plaintiff  in  error 
cites  sections  2836,  2839,  Compiled  Laws,  New  Mexico. 
The  first  prescribes  the  form  of  oath  to  be  taken  by 
the  assessor,  and  which  is  required  to  be  attached  to 


Jan.  1889]    Siebba  Co.  v.  Dona  Ana  Co.    *  195 

the  assessment  book;  the  other  section  requires  the 
board  of  county  commissioners  to  make  an  order 
approving  the  assessment  roll  as  revised  and  corrected 
by  the  board.  It  appears  that  the  assessor  did  not 
subiscribe  an  oath  attached  to  the  assessment  roll  for 
1883,  as  required  by  the  section  above  cited,  though 
the  justice  of  the  peace  recites  that  the  certificate  to 
the  assessment  roll  was  sworn  and  subscribed  to  before 
him,  and  to  which  he  signs  his  own  official  signature. 
Nor  is  there  any  evidence  attached  to  the  assessment 
roll  of  Dona  Ana  county  for  1883  that  it  was  approved 
by  the  board  of  county  commissioners  of  that  county. 
These  objections  are  urged  in  the  brief  of  counsel  for  * 
the  plaintiflE  in  error  as  grounds  for  the  reversal  of  the 

ASSESSM.NT  roll:  J^idgment.     It  appears  from  the  record 
exception,  on  ap-  ^jj^t  thc  assessmcut  roll  of  Dona   Ana 

peai .  new  iriu . 

evidence.  couuty  was  admitted  in  evidence  on  the 

trial  in  the  district  court  by  the  stipulation  and  agree- 
ment of  parties  without  objection.  There  was  no 
objection  and  no  exception  to  any  portion  of  the  evi- 
dence introduced  in  the  trial  in  the  district  court.  The 
statute,  in  express  terms,  provides  that  ^*no  exception 
shall  be  taken  in  an  appeal  to  any  proceedings  in  the 
district  court,  except  such  as  shall  have  been  expressly 
decided  in  that  court."  Comp.  Laws,  N.  M.,  section 
2188.  By  section  2197,  Compiled  Laws,  '^exceptions  to 
the  decision  of  the  court  upon  any  matter  of  law  arising 
during  the  progress  of  the  cause,  or  to  the  giving  or 
refusing  of  instructions,  must  be  taken  at  the  time  of 
such  decision."  There  was  no  motion  for  a  new  trial 
in  the  district  court.  In  the  case  of  Spiegelberg  v. 
Mink,  1  N.  M.  308,  the  court  said:  ''Where  a  cause  is 
by  consent  tried  by  the  judge,  without  the  intervention 
of  a  jury,  the  losing  party,  to  entitle  himself  to  a  revi- 
sion of  the  facts  by  the  supreme  court,  should  move  for 
a  new  trial,  and,  if  refused,  should  embody  the  evi- 
dence in  a  bill  of  exceptions."     Where  this  require- 
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ment  has  not  been  complied  with  this  court  will  not 
revise  the  proceedings  in  the  district  court  on  q  ues- 
tions  of  fact.  We  are  referred  by  counsel  for  the 
plaintiff  in  error  to  the  decision  of  the  supreme  court 
the  United  States  in  the  case  of  Hopkins  v.  Orr,  124 
of  U.  S.  510,  515,  in  which  the  court  construes  sec- 
tion 2190  of  the  Compiled  Laws  of  New  Mexico.  In 
this  case,  the  court  said:  *'The  manifest  object  of  the 
statute  is  not  merely  to  restrain  the  appellate  court 
from  going  outside  of  the  record,  but  to  enable  it  to 
render  such  a  judgment  as,  upon  a  consideration  of  the 
whole  record,  justice  may  appear  to  require.''  Refer- 
ence is  also  made  to  an  act  of  the  territorial  legislature 
entitled,  *'An  act  with  reference  to  practice  in  the 
supreme  court,  and  for  other  purposes."  The  act  is 
not  before  the  writer,  but,  quoting  from  the  brief  of 
counsel,  provides:  **In  all  cases  now  pending  in  the 
supreme  court  *  *  *  in  which  a  jury  may  have 
been  waived  and  the  cause  tried  by  the  court,  or  the 
judge  thereof,  it  shall  be  the  duty  of  the  supreme  court 
to  look  into  all  the  rulings  and  decisions  of  the  court 
below,  and  grant  a  new  trial,  or  render  such  other  judg- 
ment as  may  be  right  and  just,  and  in  accordance  with 
law,"  approved  January  5,  1889.  Our  opinion  is  in 
harmony  with  the  statute  and  the  decision  of  the  court 
in  Hopkins  v.  Orr.  It  does  not  appear  that  the  dis- 
trict court  made  any  rulings  and  decisions  during  the 
progress  of  the  trial  on  questions  of  evidence  or  other- 
wise. Finding  no  error  in  the  judgment  of  the  distiict 
court,  it  is  affirmed. 

Long,  C.  J.,  concurs. 


Brinker,  J. — I  concur  in  the  result.  The  judg- 
ment should  be  affirmed  because  the  record  fails  to 
show  that  any  objection  was  made  or  exceptions  taken 
during  the  trial.     No  motion  for  a  new  trial  was  made 
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or  determined  in  the  court  below — no  bill  of  exceptions 
filed.  An  examination  of  the  record  before  us  shows 
that  a  cause  of  action  was  stated  in  the  declaration ; 
that  the  court  heard  evidence,  made  its  findings  upon 
the  evidence,  and  rendered  its  judgment.  There  is  noth- 
ing left  for  us  to  do  but  to  affirm  the  judgment.  Sec- 
tion 2190,  Comp.  Laws,  1884. 


[No.  356.  January  25,  1889.] 

CHARLES    SEIDLER,    Appellant,    v.    A.    J. 
MAXFIELD  AND  J.  P.  SPARKS, 

Appellees. 

The  questions  presented  in  this  ease,  upon  whioh  the  oonrt  passed, 
were  the  same  as  those  presented  in  Seidler  v.  La  Fave  (decided  at  this 
present  term)  by  the  action  of  the  oonrt  below  in  exolading  the  notice  of 
Noyember  10, 1880,  and  the  parol  testimony  offered  in  connection  with  it.. 
The  property  in  controversy  in  that  case  was  a  part  of  the  mining  claim 
located  nnder  the  notice  of  November  10,  1880,  and  the  property  in  con- 
troversy here  is  the  remainder  of  it.  The  court  held  in  that  case  that  the 
court  below  erred  in  excluding  the  notice,  and  testimony  offered  with  it, 
and  the  judgment  was  reversed.  The  judgment  here  is  reversed  for  the 
same  reasons  stated  there. 

Appeal,  from  a  judgment  in  favor  of  defendants, 
from  the  Third  Judicial  District  Court,  Sierra  County. 
Judgment  reversed  for  same  reasons  stated  in  Seidler 
V.  La  Fave,  ante,  page  44. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Elliott  &  Pickett  for  appellant. 

The  theory  of  the  court  below  seemed  to  be  that 
the  burden  rested  on  appellant  to  prove  that  the  assess- 
ment work  as  required  by  law,  had  been  done  on  the 
claim  each  year  since  its  location  down  to  the  day  of 
trial.     This  is  not  the  law.     Sec.  2324,  Rev.  Stat.  U.  S. 

If  appellant  proved  the  performance  of  the  assess- 
ment on  the  claim  for  1885,  it  defeated  appellee's  right 
to  relocate  the  claim  in  1886,  on  the  ground  that  it  was 
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open  to  relocation  for  nonperformance  of  the  annual 
assessment  work.  McGHnnis  v.  Egbert,  5  Pac.  Rep. 
655;  North  Noonday  M.  Co.  v.  Orient  M.  Co., 6  Sawy. 
309-313;  Jupiter  M.  Co.  v.  Bodie  M.  Co., 7  Sawy.  114; 
Faxon  v.  Barnard,  2  McCrary,  44;  ZoUars  v.  Evans, 
Id.  39,  43;  8.  C,  1  Fed.  Rep.  522;  8.  C,  11  Id.  666; 
S.  C.,4Id.  702;  S.  C.,5Id.  172. 

The  affidavit  of  appellant  that  he  was  a  citizen  was 
sufficient,  and  the  court  erred  in  excluding  it.     Rev. 
Stat.  U.  8.,  sec.  2321;  North  Noonday  M.  Co.  v.  Orient 
M.  Co.,  number  2,  6  Sawy.  503-508;  J.  J.  Reilly  et  al. 
V.  J.  W.  Campbell  et  al.,116  U.  S.  Rep.  418-423. 

The  location  notice  was  in  compliance  with  the 
statute,  and  sufficient.  Rev.  Stat.  U.  S.,  sec.  2324; 
Quimbly  v.  Boyd,  6  W.  C.  Rep.  175;  Southern  Cross 
Co.  V.  Europa  Co.,  15  Nev.  385.  See,  also,  Filers  v. 
Boatman,  M.  W.  S.  Rep.  356,  357. 

Parol  evidence  has  been  held  admissible  to  prove 
what  was  meant  by  the  word  *'  North  "  as  used  in  the 
description.  Jenny  Lind  Co.  v.  Bower  &  Co.,  11  Cal. 
194-199.  See,  also,  32  Cal.  11,  where  it  was  held  parol 
proof  might  be  introduced  to  identify  the  claim  by 
reference  to  the  monuments  mentioned  in  the  descrip- 
tion. 

The  court  erred  in  refusing  to  submit  to  the  jury 
the  original  and  amendatory  location  notices.  North 
Noonday  Co.  v.  Orient  Co.,  6  Sawy.  312,  331;  Filers  v. 
Boatman,  111  U.  S.  Rep.  356,  357. 

Actual  possession,  admitted  and  proved,  makes 
out  a  prima  facie  case  for  the  plaintifiE,  and  puts  upon 
defendant  the  burden  of  proving  a  superior  right  in 
himself.  Golden  Fleece  Co.  v.  Cable  Con.  Co.,  12  Nev. 
321;  North  Noonday  Co.  v.  Orient  Co.,  6  Sawy.  503; 
Meyers  v.  Spooner,  9  Morrison  Rep.  519. 

The  possession  will  constructively  extend  to  the 
limits  of  the  claim  when  they  are  so  defined.  Crossman 
V.  Pendry,  1  Cal.  L.  R.  496;  Hicks  v.  Bell,  3  Cal.  219; 
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Weimer  v.  Lowery,  11  Id.  104;  English  v,  Johnson,  17 
Id.  107;  Patterson  v.  Keystone  M.  Co.,  23  Id.  575; 
Hawxshurst  v.  Lander,  28  Id.  331. 

A  party  in  actual  possession  of  a  mining  claim, 
claiming  title  under  a  deed,  up  to  the  extreme  boundary 
as  staked  off,  before  defendant  entered,  is  entitled  to 
the  same  irrespective  of  mining  laws.  North  Noonday 
Co.  V.  Orient  Co., 6  Sawy.  506,  507,  and  case  cited. 

Ejectment  may  be  maintained  for  an  entire  claim 
by  a  purchaser  on  the  strength  of  his  continued  and 
recognized  possession  to  the  boundaries  described  in  a 
defective  certificate  of  location,  referred  to  in  his  deed. 
Harris  v.  Equator  Co.,  3  McCrary,  14;  Green  v.  Bates, 
6  Cal.  263;  Rose  v.  Davis,  11  Id.  133;  Baldwin  v. 
Simpson,  12  Id.  560;  Keane  v.  Carsenovan,  21  Id.  291; 
Kile  V.  Tubbs,  23  Id.  431;  Hicks  v.  Coleman,  25  Id. 
122 ;  McKee  v.  Greene,  31  Id.  418 ;  Ayers  v.  Bensley, 
32  Id.  620;  Walsh  v.  Hill,  38  Id.  481. 

Possession  and  use  for  a  long  time  with  general 
recognition  of  the  claim  as  located  have  been  held  to 
cure  defects  in  the  location.  Kinney  v.  Con.  Va.  M. 
Co., 4  Sawy.  382;  Harris  v.  Equator  Co., 3  McCrary,  60. 

In  this  character  of  action  each  party  is  required 
to  make  out  his  own  claim  to  the  premises  in  dispute, 
and  the  better  claim  must  prevail.  Golden  Fleece  Co. 
v.  Cable  Con.  Co.,  12  Nev.  321;  Strepy  v.  Stark,  5  Pac. 
Rep.  116;  Lebanon  Mining  Co.  v.  Con.  Rep.  M.  Co., 
6  Col.  371. 

John  J.  Bell  and  Chables  G.  Bell  for  appellees. 

Citizenship,  or  proof  of  intention  to  become  a 
naturalized  citizen,  is  absolutely  requisite  to  acquire  a 
valid  location  to  public  mineral  lands.  U.  S.  Rev. 
Stat., sec.  2319;  Golden  Fleece  G.  &  S.  M.  Co.  v.  Cable 
Consolidated  G.  &  S.  M.  Co.,  1  Morrison  Rep.  120. 

The  affidavit  of  citizenship  was  taken  ex  parte, 
without  proper  notice  to  the  opposite  party,  and  a  non- 
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compliance  with  our  statutes  pointing  out  the  manner 
of  taking  testimony  of  witnesses  abroad.  Comp.  Laws, 
sees.  2111,  2129.  It  was  not  properly  authenticated. 
Scull  V.  Thompson,  16  N.  J.  L.  Rep.  147;  Comp.  Laws, 
sec.  1793 ;  65  Am.  Dec.  628.  See,  also,  as  to  proof  of 
signature  and  official  capacity  of  a  notary  public  of  a 
foreign  state,  Schneider  v.  Cochraine,  9  La.  Ann. 
Rep.  235;  Rosine  v.  Bonnat^l,  5  Rob.  La.  164;  Camp- 
bell V.  Hoyt,  23  Barb.  N.  Y.  555;  Bowser  v.  Warren, 
4  Blackf.  (Ind.)  522;  Meullis  v.  Cavius,  5  Id.  77,  78; 
Catlin  V.  Ware,  9  Mass.  218. 

A  good  rule  to  test  the  efficacy  of  the  alleged  affi- 
davit is,  could  perjury  be  assigned  on  it,  in  case  the 
oath  was  false!  The  defendant  under  these  circum- 
stances could  not  be  indicted.  3  Whar.'s  Am.  Crim. 
Law,  sees.  2236-2241;    2   Bish.  Crim.  Law,  sec.   984. 

There  was  such  a  variance  between  appellant's 
pleading  and  proposed  proof  as  to  amended  location, 
that  the  evidence  would  not  be  permissible  under  our 
system  of  practice.  Green  v.  Ct)villand,  10  Cal.  317. 
See,  also,  Spangler  v.  Pugh,  21  111.  85;  Stephen  on  PL 
[Tyler'a  Ed.]  119,  199,  200;  67  Am.  Dec.  and  cases 
there  cited. 

^  ^  The  right  to  possession  of  a  mining  claim  is  de- 
rived only  from  a  valid  location,  and  if  there  be  no 
location  there  can  be  no  possession  under  it.''  Garfield 
M.  &  M.  Co.  V.  Hammer,  6  Mon.  53. 

The  notice  of  location  was  void.  Baxter  Mountain 
Gold  Mining  Co.  v.  Patterson,  3  Pac.  Rep.  741-744. 
See,  also,  Hanswith  v.  Butcher,  4  Mon.  299. 

**  Location  does  not  follow  from  possession,  but 
possession  from  location."  Silver  Bow  M.  &  M.  Co. 
V.  Clark,  5  Mon.  414;  Hanswald  v.  Wilkinson,  2  Id. 
422;  North  Noonday  M.  Co.  v.  Orient  M.  Co.,  1  Fed. 
Rep.  524. 

The  appellant  is  estopped  from  prosecuting  this 
action.    The  original  certificate  of  location  having  been 
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declared  void  by  a  former  judgment  of  the  district 
court,  which  judgment  is  in  full  force  and  unreversed, 
in  an  action  wherein  this  same  plaintiff  was  the 
plaintiff,  and  said  certificate  of  location  being  the 
foundation  of  the  action.  The  matter  is  res  adjudicata. 
Wells  on  Res  Adjudicata,  169, 179, 189,  et  seq. ;  Spencer 
V.  Death,  43  Vt.  105;  Hallister  v.  Abbott,  11  Fos.  448; 
Dutton  V.  Woodman,  9  Cush.  261,  348;  Gardner  v. 
Buckner,  3  Cow.  127;  29  Ohio  St.  604;  Lord  v.  Ohad- 
bume,  66  Am.  Dec.  295,  760,  68  Id.  160. 

BbinSeb,  J. — This  was  an  action  of  ejectment  to 
recover  the  possession  of  a  mining  claim  known  as  the 
^'Miner's  Dream/'  On  the  trial  it  appeared  in  evidence 
that  Doheny,  Miller,  and  others,  located  the  Miner's 
Dream  claim  on  the  tenth  day  of  November,  1880; 
that  it  passed  by  mesne  conveyances  from  them  to  the 
plaintiff;  that  one  La  Fave  had  some  time  prior  to 
November  12,  1886,  obtained  possession  of  a  portion  of 
the  original  claim,  and  that  plaintiff  had  sued  him  in 
ejectment  for  its  recovery;  that  about  the  date  last 
mentioned  the  case  against  La  Fave  was  decided  in  the 
district  court  against  the  plaintiff ;  that,  immediately 
upon  such  decision  being  announced,  one  Wolf  pro- 
ceeded to  the  property  in  dispute  here,  and  made  what 
he  called  an  amendatory  location  of  the  Miner's  Dream 
mine,  in  the  name  of  and  for  the  plaintiff;  that  the 
defendant  Sparks  assisted  Wolf  in  making  this  amen- 
datory location,  by  setting  up  stakes,  blazing  trees,  and 
building  monuments  upon  its  corners  and  end  lines, 
and  that  defendant  Maxfield  also  assisted  Wolf  in  that 
matter  to  some  extent ;  that,  while  Wolf  and  Sparks 
were  engaged  in  setting  the  stakes  and  building  the 
monuments  on  the  boundaries,  the  defendant  Maxfield 
planted  a  stake  at  the  mouth  of  the  tunnel,  and  posted 
a  notice  on  it  claiming  the  mine  for  himself  and  Sparks ; 
that  upon  Wolf  being  apprised  of  what  Maxfield  had 
done^  he  asked  Maxfield  if  he  intended  to  claim   the 
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mine,  and  Maxfield  replied  that  he  did;  that  afterward 
Maxfield  oflEered,  through  Sparks,  to  waive  his  claim  in 
plaintiflE's  favor  for  $1,000.  This  Wolf  refused  to  pay. 
PlaintiflE  then  oflEered  in  evidence  the  original  location 
notice  of  November  10,  1880,  and  the  amendatory 
notice  of  November  12,  1886,  to  which  defendants 
objected.  The  objection  was  sustained,  and  plaintiflf 
excepted.  PlaintiflE  then  oflEered  to  prove,  by  parol/ 
that  the  northeast  and  southeast  corners  of  the  Iron 
King  mine,  referred  to  in  the  location  notice  of  Novem- 
ber 10,  1880,  were  monumented  at  the  time  the  Miner's 
Dream  was  first  located.  To  this  defendants  objected. 
The  objection  was  sustained  and  plaintiflE  excepted. 
There  was  other  evidence  oflEered  and  excluded,  which 
need  not  now  be  noticed.  The  court  directed  a  ver- 
dict for  defendants,  which  was  returned,  and  judgment 
rendered  accordingly.  A  motion  for  a  new  trial  was 
made,  denied,  exceptions  saved,  and  the  case  brought 
here  by  appeal. 

In  the  case  of  Seidler  v.  La  Fave  (decided  at  this 
term)  we  were  called  upon  to  determine  the  same  ques- 
tions presented  here  by  the  action  of  the  court  in 
excluding  this  notice  of  November  10,  1880,  and  the 
parol  testimony  oflEered  with  it.  The  property  in  con- 
troversy in  that  case  was  a  part  of  the  mining  claim 
located  under  the  notice  of  November  10, 1880,  and  the 
property  here  is  the  remainder  of  it.  Seidler  v.  La 
Fave,  p.  44,  ante,  followed.  We  held  in  that  case 
that  the  court  erred  in  excluding  the  notice,  and  the 
testimony  oflEered  in  connection  with  it,  and  reversed 
the  judgment.  We  are  entirely  satisfied  with  the  doc- 
trine then  announced,  and  can  imagine  no  good  reason 
for  further  discussion  of  the  question  here.  That  case 
upon  this  point  is  decisive  of  this.  We  are  convinced 
that  the  learned  judge  in  the  court  below  did  not 
exclude  the  original  notice,  for  the  reason  that  it  was 
oflEered  in  connection  with  the  amendatory  notice.  The 
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judge  who  presided  in  the  La  Fave  case  presided  in 
this.  In  the  case  of  La  Fave  he  excluded  the  notice 
because,  under  the  rule  laid  down  in  Baxter  Mountain 
Min.  Co.  V.  Patterson,  it  was  fatally  defective.  At  the 
time  of  the  trial  of  the  case  now  under  consideration 
the  doctrine  of  the  Baxter  Mountain  case  had  not  been 
questioned,  and  it  was  properly  considered  to  be  bind- 
ing authority  upon  the  district  court. 

As  the  case  must  be  tried  anew,  we  deem  it  unad- 
visable  to  pass  upon  the  other  points  made  by  counsel. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Long,  C.  J.,  and  Reeves,  J.,  concur. 


[No.  351.     January  25,  1889.] 

THOMAS  B.  CATRON,  Plaintiff  in  Error,  v. 
BOARD  OF  COUNTY  COMMISSIONERS  OF 
SANTE  FE  COUNTY  et  al.,  Defendants  in 
Error. 

Taxation— Bill  to  Restrain  Levy  and  Collection  op  Taxes— De- 
KURRER — Fraud — Equity. — On  a  bill  in  equity,  brought  by  com- 
plainant, a  taxpayer  and  resident  of  Sante  Fe  county,  charging  that 
the  county  commissioners  of  said  county  issued  and  sold  fifty  war- 
rants, with  interest  coupons  attached,  after  the  passage  of  the  act  of 
congress  of  July  30,  1886,  limiting  the  amount  of  indebtedness  which 
may  be  contracted  by  any  county  in  a  territory,  and  antedated  them, 
that  it  might  appear  they  had  been  issued  on  the  first  day  of  July, 
1886;  that,  at  the  time  of  the  actual  issue  of  said  warrants,  said 
county  was  indebted  in  a  sum  exceeding  in  amount  four  per  cent  of 
the  value  of  the  taxable  property  of  the  county;  and  that  the  com- 
missioners threatened  to  issue  more  warrants ;  that  the  complainant 
was  threatened  with  a  sale  of  his  property  to  pay  taxes  to  meet  the 
interest  on  said  warrants;  and  praying  for  an  injunction  to  restrain 
defendants  from  levying  a  tax  for  such  purpose ;  to  which  defend- 
ants filed  a  general  demurrer,  which  was  sustained.  Held:  The 
facts  charged  in  the  bill,  which  are  admitted  by  the  demurrer,  clearly 
show  fraud,  entitling  complainant  to  equitable  relief,  although  there 
may  be  some  legal  remedy  provided;  and  the  demurrer  should  have 
been  overruled. 


L 
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Erroe,  from  a  judgment  in  favor  of  defendants, 
to  the  First  Judicid.  District  Court,  Santa  Fe  County. 
Judgment  revereed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Catron,  Knaebel  &  Clancy  for  plaintiflE  in  error. 

The  so-called  warrants  were  void.  The  law  under 
which  they  were  sought  to  be  issued  (Session  Laws, 
1874,  chap.  4)  provides  for  the  issue  of  interest-bearing 
warrants  only  to  pay  for  the  completion  of  a  court- 
house, while  these  were  issued  and  sold  to  raise  funds 
for  the  original  construction  of  a  courthouse. 

The  law  conferred  no  authority  whatever  on  the 
county  commissioners.  It  is  wrongfully  compiled  in 
section  186  of  the  Compiled  Laws  of  1884.  The 
compiler  had  no  authority  to  revise.  The  authority 
conferred  by  it  on  the  probate  judge  has  never  been 
transferred  to  any  one  else  either  in  direct  terms  or  by 
implication.  It  was  a  special  act,  and  not  to  be  con- 
sidered as  aflfected  by  any  subsequent  general  statute, 
unless  it  was  repealed  by  the  act  of  1876,  section  345, 
Compiled  Laws. 

No  municipal  corporation  can,  without  special 
statutory  or  charter  authority,  issue  and  sell  at  a  dis- 
count, negotiable  securities,  to  raise  money  for  any 
purpose.     Mayor  v.  Ray,  19  Wall.  475. 

They  were  in  fraud  of  the  act  of  congress  of  July 
30,  1886  (Statute,  1st  Sess.  49  Cong.  171),  as  the 
county  was  already  indebted  to  an  amount  greatly 
exceeding  the  limit  fixed  by  that  act,  and  they  were 
issued  in  August,  1886,  and  fraudulently  antedated 
July  1,  1886.  They  could  not  fall  within  the  excep- 
tions of  that  statute,  as  the  indebtedness  did  not  exist 
on  the  thirtieth  day  of  July,  1886,  nor  were  the  so- 
called  warrants,  ^'obligations  contracted''  or  *'bonds 
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already  contracted  for/'  See  Compiled  Laws,  sees. 
375,  345,  351,  352,  356,  360,  362. 

The  county  board  had  no  power  to  delegate  its 
discretionary  functions,  if  it  had  any,  to  the  chairman. 
Coquard  v.  Chariton  County,  14  Fed.  Rep.  203. 

The  demuiTer  is  not  well  founded.  The  com- 
plainant has  no  adequate  and  complete  remedy  at  law. 
Eanney  v.  Bader,  67  Mo.  476;  Erskine  v.  Holmbach, 
14  Wall.  613;  O'Shaughnessy  v.  Baxter,  121  Mass. 
515;  Orr  v.  Box,  22  Minn.  485;  People  v.  Warren,  5 
Hill,  440. 

If  the  complainant  sue  the  county  for  the  recovery 
of  the  money  which  has  gone  into  the  hands  of  public 
oflBcers,  and  been  paid  out,  or  even  misappropriated 
by  them,  he  may  get  a  judgment  for  the  payment  of 
which  a  tax  must  be  levied  upon  himself  as  well  as 
other  taxpayers.  Wright  v.  Dunham,  13  Mich.  414; 
Withington  v.  Howard,  8  Cush.  66;  Moore  v.  School 
Directors,  59  Pa.  St.  232.  See,  also,  Balfour  v.  Port- 
land, 28  Fed.  Rep.  740. 

If  the  defendants  desire  to  defend  against  the 
application  on  the  ground  that  taxes  really  due  have 
not  been  paid  or  tendered,  then  the  burden  is  on  them 
to  show  the  fact  by  plea  or  answer  and  affidavits ;  and 
that  fact  shown,  the  court  should  then,  not  dismiss  the 
bill,  but  require  payment  as  a  condition  precedent  to 
granting  the  injunction.  Parmly  v.  R.  R.  Companies, 
3  Dillon,  34,  35.  .  See,  also.  State  Railroad  Tax  Cases, 
92  U.  S.  617;  Palmer  v.  Napoleon,  16  Mich.  177; 
Hersey  v.  Milwaukee,  16  Wis.  186 ;  Frazer  v.  Seibern, 
16  Ohio  St.  614. 

Eugene  A.  Fiske  for  board  of  county  commis- 
sioners. 

Chapter  4,  Session  Laws,  1874,  New  Mexico,  is  not 
correctly  quoted  in  plaintiff  in  error'sbrief .  Thematerial 
parts  of  that  law,  as  it  originally  passed,  provided  that. 
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when,  ''There  shall  not  be  sufficient  funds  in  the  treas- 
ury of  any  county  to  complete  the  erection  of  any 
courthouse  or  jail  in  said  county,  and  it  shall  become 
necessary  to  issue  the  warrants  of  said  county  or  the 
whole  thereof,  the  probate  judge  issuing  the  same  may 
authorize  said  warrants  to  draw  interest  at  any  rate 
not  exceeding  ten  per  cent  per  annum,''  etc.  Session 
Laws,  pp.  23,  24. 

We  disagree  with  plaintiflE  in  error  in  his  conten- 
tion that  section  186,  Compiled  Laws,  New  Mexico, 
was  wrongfully  compiled,  and  that  the  law  is  not  as 
stated  in  that  section.  Section  4,  chapter  56,  Session 
Laws,  1884,  p.  181,  the  act  under  which  this  compila- 
tion was  made,  provides  that  after  the  compilation  was 
made  and  had  been  examined  by  the  attorney  general, 
and  published  by  the  governor  of  the  territory  in  the 
manner  mentioned  in  the  act  the  laws  so  compiled 
* 'shall  be  received  by  all  the  courts  and  officers  of  this 
territory,  and  shall  in  all  respects  be  valid  and  binding 
as  original  enrolled  acts  approved  and  filed  in  the 
office  of  the  secretary  of  the  territory,  as  now  provided 
by  law." 

All  the  facts  necessary  to  be  stated  in  this  or  any 
bill  of  cotnplaint  to  authorize  the  issue  of  an  injunction 
must  be  alleged  positively,  and  an  injunction  can  not 
properly  issue  in  any  case  upon  statements  in  a  bill 
made  upon  information  and  belief  only,  and  without 
any  statement  of  any  sources  of  such,  information  and 
belief.     High  on  Inj.,  sees.  34,  35. 

By  the  laws  of  this  territory  the  board  may  estab- 
lish rules  and  regulations  to  govern  the  transaction  of 
their  business,  and  the  chairman  of  the  board  alone 
has  the  right,  under  our  statute,  to  sign  warrants  upon 
the  treasurer.     Comp.  Laws,  N.  M.,  sees.  347,  349. 

And  the  power  of  the  county  commissioners  to 
build  a  courthouse  and  to  issue  interest-bearing  war- 
rants to  pay  therefor,  is  found  in  sections  186,  345, 
349,  Compiled  Laws,  New  Mexico,  1884. 
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Under  sections  2863,  2865,  Compiled  Laws,  the 
county  commissioners  may  upon  the  application  of  any 
party  interested  refund  any  tax  **found  to  be  erro- 
neous or  illegal,  whether  the  same  be  due  to  erroneous 
or  improper  assessment  or  improper  or  irregular  levy- 
ing of  the  tax,"  and  the  judgment  of  the  board  upon 
such  matters  is  by  law  declared  to  be  final.  Having 
failed  to  pursue  that  remedy  complainant  waived  his 
right  to  relief  in  a  court  of  equity.  Compiled  Laws, 
N.  M.  1887,  sees.  2863,  2865,  2841,  345;  High  on 
Injunctions,  sees.  491,  493,  and  authorities  cited; 
Session  Laws,  N.  M.  1887,  pp.  232,  233,  234;  Merrell 
V.  Gorham,  6  Cal.  41,  43;  Peoria  y.  Kidder,  26  111. 
351,  357,  358;  Eio  Grande  R.  R.  v.  Scanlon,  44  Tex. 
649,  661. 

The  bill  was  properly  dismissed  because  plaintiff 
in  error  did  not  ply,  or  tender,  to  the  collector  of  taxes 
any  part  of  the  taxes  admitted  in  his  bill  to  be  due. 
High  on  Injunctions,  sec.  497;  State  Railroad  Tax 
Cases,  2  Otto,  575;  Hersey  v.  B.  of  S.  Milwaukee,  16 
Wis.  185,  194,  195 ;  Mills  v.  Johnson,  47  Wis.  598, 603 ; 
Bond  V.  City  of  Kenosha,  17  Id.  284,  288,  289;  Palmer 
V.  Township  of  Napoleon,  16  Mich.  176;  Rio  Grande 
Railroad  v.  Scanlon,  44  Tex.  651. 

Plaintiff  in  error  may  refuse  to  pay  the  tax,  and,  if 
the  property  be  sold  for  such  tax,  defend  his  title  at  law 
against  the  purchaser.  Porter  et  al.  v.  R.,  R.  I.  &  S. 
R'y  Co.,  76  111.  596;  High  on  Inj.,  sees.  491,  493; 
Western  R'y  Co.  v.  Nolan,  48  N.  Y.  519;  Hannewinkle 
V.  Georgetown,  15  Wall.  548;  Dows  v.  Chicago,  11 
Wall.  108,  112;  Van  Doren  v.  Mayor  of  N.  Y.,  9  Paige, 
390;  Robinson  v.  Gaar,  6  Cal.  275;  Youngblood  v. 
Sexton,  32  Mich.  406,  20  Am.  Rep.  655;  Ware  v.  Per- 
cival,  61  Me.  391,  14  Am.  Rep.  566;  Tuttle  v.  Everett, 
51  Miss.  27,  24  Am.  Rep.  623;  City  of  Louisville  v. 
Anderson,  79  Ky.  334;  42  Am.  Rep.  220,  223,  224,  225, 
226;  Douglass  v.  Harrisville,  9  West  Va.  162,  27 
Am.  Rep.  551 ;  Delphi  v.  Bowen,  61  Ind.  29. 
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In  such  cases  equity  will  never  enjoin  simply 
because  the  levy  is  void,  but  only  where  the  bill  shows 
that  the  complainant  is  entitled  to  relief  under  some 
one  of  the  established  and  recognized  grounds  of  equity 
jurisdiction  in  addition  to  the  levy  being  wholly  void. 
KUbourne  v.  St.  John,  59  N.  Y.  21,  17  Am.  Rep.  391- 
395;  Haywood  v.  Buffalo,  14  N.  Y.  534;  Susquehanna 
Bank  v.  Brown,  25  Id.  312,  314,  and  cases  supra. 

Statutes  like  ours,  where  the  deed  issuing  upon  a 
tax  sale  is  not  conclusive  evidence  of  right  in  the  pur- 
chaser, are  not  to  be  confounded  with  such  statutes  as 
that  of  New  York,  considered  in  39  N.  Y.  386,  390, 
where  the  deed  was  made  by  law  conclusive  evidence 
of  title,  and  properly  held  to  be  a  cloud.  Cooley  on 
Taxation,  542;  Detroit  v.  Martin,  34  Mich.  170;  Han- 
newinkle  v.  Greorgetown,  15  Wall.  ,548;  Van  Rens- 
selaer V.  Kidder,  4  Barb.  17,  19;  Botiton  v.  Brooklyn, 
15  Barb.  395. 

As  to  multiplicity  of  suits  as  a  ground  for  equity 
cognizance,  see  Sheldon  v.  Center  School  District,  25 
Conn.  224;  Youngblood  v.  Sexton,  32  Mich.  406;  Dows 
V.  Chicago,  11  Wall.  112 ;  Bouton  v.  City  of  Brooklyn, 
15  Barb.  390,  395. 

The  bill  must  be  construed  most  strongly  against 
the  pleader,  and  if  necessary  averments  are  not  found 
therein  they  can  not  be  presumed.  High  on  Inj.,  sec. 
491 ;  Green  v.  Coveland,  10  Cal.  317 ;  Dows  v.  Chicago, 
11  Wall.  112. 

N.  B.  Laughlin  for  Santa  Fe  county. 

The  Laws  of  the  Twenty-second  Session  of  the  Leg- 
islative Assembly,  pages  18  to  29,  and  sections  332  to 
378  inclusive.  Compiled  Laws,  1884,  taken  together  and 
construed  in  pari  materia,  as  they  must  be,  there  is 
little,  if  any,  doubt  as  to  the  powers  of  the  county  com- 
missioners to  build  and  provide  proper  and  suitable 
courthouse  and  county  buildings ;  but,  as  a  matter  of 
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abundant  caution ,  the  commissioners  and  probate  judge 
acted  together  in  the  matter,  and  it  does  seem  that  ele- 
ment of  good  faith  is  shown  in  the  issue  of  these  war- 
rants. 

The  board  did  not  exceed  its  powers  in  authorizing 
tjbe  chairman  to  procure  suitable  blanks  for  the  war- 
ranty and  coupons ;  and  if  any  irregularity  or  want  of 
power  existed  in  the  board's  authorizing  him  to  nego- 
tiate the  warrants  for  cash,  and  apply  the  proceeds  to 
the  purpose  named,  it  was  not  such  as  to  warrant  an 
injunction,  unless  fraud  appear  clearly  and  plainly  on 
the  face  of  the  bill.  Kinsey  v.  Pulaski  County,  2  Dil- 
lon, 454;  Whitewell  v.  Pulaski  County,  Id.  249;  Britton 
V.  Platte  City,  Id.  1 ;  Stinson  v.  Carter  County,  23  Fed. 
Bep.  537. 

Should  the  threatened  sale  occur,  and  the  collector 
pass  a  deed  for  the  real  estate  of  complainant,  he  has 
his  remedy  to  defend  his  title  in  ejectment,  or  as  against 
the  officer  in  trespass.  Tyler  on  Eject.,  685;  Gaines 
V.  Stites,  14  Peters,  322. 

Complainant  is  not  entitled  to  the  relief  sought 
until  he  pays,  or  makes,  a  legal  tender  of  the  taxes  due 
from  him  to  the  county,  and  about  which  there  is  no 
dispute.  "Being  able,  ready,  and  willing,  and  offering 
to  pay,''  does  not  constitute  such  a  tender  as  will  entitle 
the  complainant  to  the  relief  prayed  for.  High  on 
Inj.,  sees.  490,  494,  497. 

Before  a  party  can  maintain  a  suit  to  enjoin  the 
collection  of  a  tax  he  must  first  pay  what  is  conceded 
to  be  due  on  the  face  of  the  bill,  which  has  not  been 
done  in  this  case.  Dundee  Mortgage  Trust  Investment 
Company  v.  Parish,  24  Fed.  Rep.  197;  National  Bank 
V.  Kimball,  103  U.  S.  723 ;  Huntington  v.  Palmer,  7 
Sawyer,  355:  State  Railroad  Tax  Cases,  92  U.  S.  617; 
Parmly  v.  Railroad  Companies,  3  Dillon,  34. 

If  the  law  under  which  warrants  were  issued  is 
void,  rendering  the  warrants  void,  as  alleged  in  the  bill, 

Vol.  5  n.  m. — 14 
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or  if  the  warrants  were  issued  contrary  to  the  act  of 
congress  of  July  30,  1886,  rendering  the  warrants  void 
in  that  event,  as  is  also  alleged  in  the  bill,  and  as  com- 
plainant is  seeking  relief  against  a  threatened  trespass, 
which  may  create  a  cloud  on  his  title,  the  respondent 
would  be  liable  in  damages  in  an  action  at  law  to  the 
amount  of  the  injury  caused  by  the  trespass,  and  a 
(iourt  of  chancery  will  not  interfere  by  injunction  to 
restrain  only  a  threatened  trespass.  High  on  Inj.,  sec. 
496;  Mechanics  National  Bank  v.  Debolte,  1  Ohio  St. 
591. 

The  bill  is  based  on  general  allegations,  which  are 
not  suflBcient  to  warrant  the  relief  sought,  and  the  com- 
plainant will  be  left  to  his  remedy  at  law.  High  on 
Inj.,  sec.  485;  Dows  v.  Chicago,  11  Wall.  108;  Cook 
County  V.  Railroad,  35  111.  465 ;  Bank  of  Utica  v.  Utica, 
4  Paige,  399 ;  Kilborne  v.  St.  John,  59  N.  Y.  21 ;  17  Am. 
Rep.  291;  27  Am.  Rep.  548;  Blackwell  on  Tax  Title, 
p.  187;  14  Am.  Rep.  565. 

The  complainant  failed  to  pursue  his  remedy  under 
the  statute  of  the  territory,  sections  2841,  2863,  2865. 

Courts,  as  a  general  rule,  will  not  restrain  on  the 
bill  of  only  one  complainant.  Vandever  et  al.  v.  Davis 
et  al,  27  Q-a.  354;  Rules  Sup.  Ct.  N.  M.,  rule  56,  p. 
43,  Equity;  Rules  of  Practice  in  U.  S.  Sup.  Ct.,  rule 
48,  p.  41;  Manderville  v.  Riggs,  2  Pet.  482;  5  Blatch., 
U.  S.  Cir.  Ct.,  525;  Campbell  v.  Railroad  Co.,  1  Woods, 
377;  Coann  v.  Atlanta  Cotton  Factory  Co.,  14  Fed. 
Rep.  4;  2  Woods,  447. 

'*No  suit  for  the  purpose  of  restraining  the  assess- 
ment or  collection  of  any  tax  shall  be  maintained  in 
any  court."  Sec.  3224,  U.  S.  Rev.  Stat.,  approved 
May  27,  1872;  Comp.  Laws,  1884,  sec.  522;  Kidder  v. 
Bennett,  2  N.  M.  37. 

The  district  courts  of  this  territory  must  conform 
in  their  chancery  powers  to  the  circuit  and  district 
courts  of  the  United  States,  and  the  court  has  no  juris- 
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-diction  in  a  case  of  this  kind.    U.  S.  v.  Pacific  Rail- 
foady  4  Dillon,  66,  and  authorities  cited  sapra. 

Brinker,  J. — On  the  third  day  of  November,  1887, 
the  plaintiflE  in  error,  as  complainant,  filed  in  the  court 
below  the  following  bill  against  the  defendants  in 
€rror : 

*'To  the  Hon.  Eeuben  A.  Reeves,  Associate  Justice 
of  the  Supreme  Court  of  the  Territory  of  New  Mexico 
and  Judge  of  the  First  Judicial  District  Court  thereof: 
Your  orator,  Thomas  B.  Catron,  a  resident  of  the 
•county  of  Santa  Fe,  in  the  territory  of  New  Mexico,  in 
his  own  behalf,  as  well  as  in  behalf  of  all  other  tax- 
payers, owners  of  property  situate  in  said  county,  inter- 
ested  in  obtaining  the  relief  herein  sought,  who  shall 
<3ontribute  to  the  expense  of  this  suit,  brings  this,  his 
bill  of  complaint,  against  the  board  of  county  commis- 
sioners of  the  county  of  Santa  Fe,  Francisco  Chavez, 
sheriff,  and  ex  officio  collector  of  said  county,  and 
Nicholas  Garcia,  treasurer  of  the  said  county,  all  resi- 
dents of  the  said  county.  And  thereupon  your  orator 
complains  and  shows  that  your  orator  is,  and  for 
upwards  of  ten  years  last  past  he  has  been,  a  resident 
and  taxpayer  of  the  said  county  of  Santa  Fe ;  that  he 
owns  at  least  as  much  property  subject  to  taxation  in 
said  county  as  any  other  individual  taxpayer  of  the 
said  county  whatever;  that  among  the  property  subject 
to  taxation  owned  by  your  orator  in  the  said  county  is 
all  that  certain  tract  or  parcel  of  land,  with  the  improve- 
ments thereon,  situate  in  the  city  of  Santa  Fe,  on  the 
corner  formed  by  the  intersection  of  the  easterly  side 
of  the  plaza  of  Santa  Fe  with  the  southerly  side  of 
Palace  avenue,  and  extending  upward  of  one  hundred 
feet  along  the  easterly  side  of  the  said  plaza,  and  upward 
of  one  hundred  feet  on  the  southerly  side  of  Palace 
avenue,  and  containing  a  superficial  area  exceeding  one 
hundred  thousand  square  feet ;    that  your  orator  has 
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always  been  ready  and  willing  to  pay  whatever  taxes 
have  heretofore  been  lawfully  levied  or  assessed  against 
his  property  in  the  said  county,  including  the  tract  of 
land  above  described,  and  has  always  hitherto  paid  all 
taxes  thereon  which  he  was  lawfully  bound  to  pay;  and 
he  is  now  ready  and  willing  to  pay  whatever  taxes  may 
be  lawfully  leviable  and  collectible  against  him  or  his 
said  property. 

*'And  your  orator  further  shows  that  heretofore, 
to  wit,  on  the  twentieth  day  of  July,  *A.  D.  1887,  the 
board  of  county  commissioners  of  the  said  county  levied 
the  taxes  for  the  year  1887  upon  the  taxable  property 
situate  and  taxable  in  the  said  county,  and  fixed  the 
rate  of  taxation  upon  such  levy  as  follows :  For  the 
county  fund,  twenty-five  cents  on  each  one  hundred 
dollars  of  the  assessed  valuation  of  such  taxable  prop- 
erty; for  the  territorial  fund,  fifty  cents  for  each  one 
hundred  dollars  aforesaid ;  for  the  school  fund,  thirty 
cents  for  each  one  hundred  dollars  aforesaid ;  for  the 
interest  on  funded  county  bonds,  seventeen  cents  for 
each  one  hundred  dollars  aforesaid ;  for  the  interest  on 
county  bonds  voted  and  issued  in  aid  of  the  Texas, 
Santa  Fe  &  Northern  Railroad  Company,  thirty  cents 
for  each  one  hundred  dollars  aforesaid ;  for  the  interest 
on  county  bonds  voted  and  issued  in  aid  of  the  New 
Mexico  &  Southern  Pacific  Railroad  Company,  thirty 
cents  for  each  one  hundred  dollars  aforesaid ;  for  the 
interest  on  the  courthouse  warrants,  hereinafter  more 
particularly  described,  thirteen  cents  on  each  one  hun- 
dred dollars  aforesaid ;  for  the  interest  on  capitol  build- 
ing bonds,  five  cents  for  each  one  hundred  dollars 
aforesaid;  for  the  interest  on  penitentiary  bonds,  five 
cents  for  each  one  hundred  dollars  aforesaid ;  for  the 
interest  on  capitol  contingent  bonds,  one  cent  for  each 
one  hundred  dollars  aforesaid — which  levy,  your  orator 
avers,  upon  his  information  and  belief,  includes  the 
levy  for  county  purposes  of  the  said  county  of  a  tax  in 
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excess  of  one  fourth  of  one  per  cent  on  the  assessed 
value  of  the  taxable  property  taxable  in  the  said  county, 
over  and  above  so  much  of  the  said  total  levy  as  was 
so  levied  as  or  by  the  general  taxation. 

"And  your  orator  further  shows  that  on  the  said 
twentieth  day  of  July,  A.  D.  1887,  the  existing  indebt- 
edness of  the  said  county  of  Santa  Fe  greatly  exceeded 
in  amount  five  per  cent  of  the  assessed  value  of  the 
property  assessable  and  taxable  within  the  said  county, 
as  found  and  ascertained  by  the  last  assessment  for 
territorial  and  county  taxes  made  in  the  said  county, 
being  the  assessment  upon  which  the  said  levy  was 
based. 

"And  your  orator  further  shows  that  during  the 
year  1886,  and  in  each  and  every  part  of  the  said  year, 
the  said  county  of  Santa  Fe  was  indebted  in  an  amount 
largely  exceeding  five  per  cent  of  the  assessed  value  of 
all  property  assessable  and  taxable  within  the  said 
county,  as  found  and  ascertained  by  the  assessment  for 
territorial  and  county  taxes  made  in  the  said  county  in 
the  year  1885,  as  well  as  the  said  year  1886;  and  the 
said  county  ever  since  has  been,  and  still  is,  indebted 
in  an  amount  greatly  exceeding  five  per  cent  of  the 
property  assessable  and  taxable  therein ;  and  that  the 
said  county  indebtedness  so  existing  throughout  the 
year  1886,  and  ever  since,  in  excess  of  five  per  cent  of 
the  value  of  the  taxable  property  within  the  said  coun- 
ty, is,  and  during  all  and  every  part  of  the  said  period 
has  been,  in  excess  of  five  per  cent  aforesaid,  without 
regarding,  calculating,  or  including  the  indebtedness 
or  any  part  of  the  indebtedness  assumed  to  be  created, 
as  hereinafter  stated,  for  or  in  respect  of  the  erection 
or  completion  of  the  courthouse  hereinafter  mentioned, 

"And  your  orator  further  shows  that  the  said  board 
of  county  commissioners,  at  a  meeting  thereof  held  in 
the  county  of  Santa  Fe  on  the  seventh  day  of  June,  A. 
D.  1886^  approved  and  adopted  a  resolution  in  the 
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words  and  figures  following,  to  wit:  *  Whereas,  in  the 
opinion  of  the  county  -commissioners  of  Santa  Fe 
county,  it  appears  necessary  that  the  United  States 
and  territorial  district  courts  be  provided  with  more 
suitable  and  comfortable  quarters  than  those  now  used 
for  that  purpose ;  and,  whereas,  the  counties  of  San 
Miguel  and  Colfax  have  more  commodious  and  com- 
fortable quarters ;  and,  whereas,  it  might  appear  in  the 
opinion  of  the  judges  that,  owing  to  the  foregoing 
facts,  the  United  States  and  district  courts  and  head* 
quarters  of  the  district  judge  be  removed  to  Las  Vegas 
or  Springer.  Therefore,  be  it  resolved,  that  the  chair- 
man of  the  board  of  county  commissioners  of  Santa 
Fe  county  be  and  is  hereby  authorized  to  advertise  for 
plans  for  a  courthouse  to  be  erected  in  the  city  and 
county  of  Santa  Fe ;  said  building  to  cost?  not  exceed- 
ing $50,000 ;  and  plan  to  be  filed  at  a  date  not  later 
than  July  1,  1886,  at  the  oflSce  of  the  board  of  county 
commissioners.  And  at  the  said  meeting  the  said 
board  ordered  advertisement  to  be  made  for  plans  and 
specifications  for  such  contemplated  building.' 

'*And  your  orator  further  shows  that  thereafter,  on 
the  twenty-ninth  day  of  June,  A.  D.  1886,  the  said 
board  of  county  commissioners,  at  another  meeting 
by  them  held  in  the  county  aforesaid,  adopted  a  certain 
preamble  and  resolutions,  by  which  preamble  the  said 
board,  pretending  to  recite  the  said  proceedings  had  as 
aforesaid,  at  the  said  meeting  of  June  7,  1886,  falsely 
made  it  to  appear  that  at  the  said  meeting  of  June  7, 
1886,  it  was  deemed  necessary  that  the  said  board  of 
county  commissioners  of  Santa  Fe  county  advertise  for 
and  receive,  in  the  usual  manner,  bids  and  proposals 
for  the  erection  at  the  county  seat  of  Santa  Fe  county, 
and  at  such  location  as  should  be  designated  by  the 
said  board,  of  a  courthouse  to  be  built  according  to  the 
plans  and  specifications  therefor  which  should  there- 
after be  selected  and  adopted  by  the  said  board,  the 
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cost  of  construction,  completion,  and  furnishing  there- 
of not  to  exceed  the  sum  of  $75,000,  and  by  which 
preamble  it  was  declared  that  there  were  not  sufficient 
funds  in  the  treasuiy  of  the  said  county  to  complete  the 
erection  of  the  said  courthouse  in  said  county,  and  it 
had  become  necessary  to  issue  warrants  of  the  said 
county  for  the  said  sum  of  $75,000,  and  by  which  reso- 
lution, so  adopted  at  the  said  meeting  of  June  29, 1886, 
it  was  resolved  that  the  sum  of  $50,000  be  and  was 
thereby  appropriated  by  the  board  of  county  commis- 
sioners of  Santa  Fe  county,  N.  M.  for  the  purpose  of 
building,  completing,  and  furnishing  as  near  as  possi- 
ble, a  courthouse  for  said  county ;  and  it  was  then  and 
there  further  resolved,  in  the  words  and  figures  follow- 
ing, to  wit:     'That  county  warrants  of  said  county  of 

the  denomination  of  — : ,  bearing  date  the day 

of =-,  A.  D.  1886,  and  running  with  interest  coupons 

attached,  and  bearing  interest  at  the  rate  of  eight  per 
cent  per  annum,  be  issued  by  this  board  for  the  pur- 
pose above  Set  forth  to  the  amount  of  $50,000,'  which 
resolution  was  incomplete,  and  blank  on  its  face,  in 
the  particulars  so  appearing  in  the  foregoing  quotation 
thereof. 

'*And  your  orator  further  shows  that  at  a  further 
meeting  of  the  said  board  of  county  commissioners 
held  on  the  twentieth  day  of  July,  A.  D.  1886,  in  the 
said  county,  the  said  resolutions  so  adopted  by  the  said 
board  as  aforesaid  on  the  twenty-ninth  day  of  June,  A. 
D.  1886,  were  rescinded,  and  the  said  board,  acting 
then  and  there  jointly  with  the  probate  judge  of  the 
said  county  of  Santa  Fe,  who  was  then  and  there  pres- 
ent, participating  with  the  said  board  in  its  proceedings 
in  that  behalf,  adopted  a  certain  preamble  and  resolu- 
tions in  the  words  and  figures  following,  to  wit: 
'Whereas,  at  a  special  meeting  of  the  board  of  county 
commissioners  of  Santa  Fe  county,  N.  M.,  held  at  the 
county  seat  of  said  county,  and  at  the  office  of  the 
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clerk  of  said  county,  on  the  seventh  day  of  June  A.  D. 
1886,  the  said  board  of  county  commissioners  of  Santa 
Fe  county  deemed  it  necessary  and  expedient  to  pro- 
vide more  suitable  rooms  for  county  purposes  than  those 
heretofore  in  use;  and  whereas,  at  said  meeting,  it  was 
also  deemed  necessary,  under  and  by  virtue  of  the 
powers  in  them  vested  by  law,  to  provide  for  and  build, 
at  the  county  seat  of  said  county,  a  county  courthouse 
sufficient  and  adequate  to  meet  all  the  requirements 
and  business  of  said  county ;  and  whereas,  in  order  to 
carry  out  the  purpose  set  forth  in  the  above  recitals,  it 
was  deemed  necessary  that  the  said  board  of  county 
commissioners  of  Santa  Fe  county  advertise  for  and 
receive  in  the  usual  manner  bids  and  proposals  for  the 
erection  at  the  county  seat  of  Santa  Fe  county,  and  at 
such  location  as  shall  be  designated  by  the  said  board, 
of  a  court  house  to  be  built  according  to  the  plans  and 
specifications  therefor,  which  shall  hereafter  be  selected 
and  adopted  by  the  said  board,  the  cost  of  construction, 
completion,  and  furnishing  thereof  not  to  exceed  the 
sum  of  $75,000.  Therefore  it  is  ordered  and  resolved 
by  the  said  board  of  county  commissioners  and  the 
probate  judge  of  the  county  of  Santa  Fe,  who  is  pres- 
ent, participating  with  said  board  in  these  proceedings, 
and  concurring  in  this'  action,  order,  and  resolution, 
that,  for  the  purpose  of  obtaining  sufficient  funds  for 
the  purpose  aforesaid,  warrants  of  the  said  county  of 
Santa  Fe  be  issued  in  due  form  of  law  for  the  amount 
necessary  for  the  purpose  aforesaid,  not  exceeding  the 
sum  of  $75,000;  that  said  warrants  be  made  and  issued 
in  and  for  the  sum  of dollars  each,  bearing  inter- 
est at  the  rate  of  eight  per  cent  per  annum  from  date 
until  paid.  Said  interest  to  be  payable  on  the  first  day 
of  January  and  the  first  day  of  July  of  each  year;  and 
eight  per  cent  is  hereby  fixed  as  the  rate  of  interest  on 
said  warrants.  And  it  is  further  ordered  that  proper 
coupons  therefor  be  attached  to  and  issued  with  such 
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warrants,  and  that  said  warrants  be  made  payable  and 
to  become  due  in  twenty  years  from  July  1,  1886,  and 
that  they  be  dated  July  1,  1886.  And  it  is  further 
ordered  and  resolved  that  the  chairman  of  this  board 
procure  the  printing  of  suitable  blanks  for  said  war- 
rants and  coupons,  upon  the  best  obtainable  terms, 
and  that  said  wan'ants  and  coupons,  respectively,  when 
ready  for  issue  and  delivery,  be  signed  by  the  chairman 
of  this  board,  and  duly  attested  by  the  clerk  and  seal 
of  this  board.  And  it  is  further  ordered  and  resolved 
that  the  chairman  of  this  board  be  and  is  hereby 
authorized  and  empowered  to  negotiate  and  dispose  of 
said  warrants  for  cash,  upon  the  best  terms  and  for  the 
highest  price  which  he  can  obtain,  and  to  apply  the 
proceeds  to  the  purpose  aforesaid,' — ^which  resolutions 
contain  the  blank  appearing  in  the  foregoing  quotation 
thereof. 

**And  your  orator  further  shows  upon  hisinforma- 
tion  and  belief  that  the  said  board  of  county  commis- 
sioners and  the  said  probate  judge,  or  either  thereof, 
had  no  lawful  authority  to  provide  for  the  erection  of 
a  courthouse  in  manner  and  form  aforesaid,  or  to 
create  the  indebtedness  contemplated  by  the  aforesaid 
resolutions,  or  to  issue,  negotiate,  or  dispose  of,  or 
cause  to  be  issued,  negotiated,  or  disposed  of,  any  war- 
rants, obligations,  engagements,  instruments,  or  evi- 
dences of  debt,  of  the  nature,  terms,  purport,  or  effect 
of  the  warrants  or  instruments  described  and  specified 
in  the  said  resolutions,  or  to  delegate  to  the  chairman 
of  the  said  board  of  county  commissioners  the  power 
or  authority  to  negotiate  and  dispose  of  such  warrants 
or  instruments  assumed  by  the  said  resolutions  to  be 
delegated  to  and  vested  in  the  said  chairman. 

*'And  your  orator  further  shows  that  thereafter, 
and  in  the  month  of  August,  A.  D.  1886,  Bernard 
Seligman,  then  and  still  the  chairman  of  the  said  board 
6t  county  commissioners,  acting  under  color  of  the  said 
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resolutions,  and  the  power  and  authority  thereby  pur- 
porting to  be  conferred  on  him  in  that  behalf,  caused 
fifty  so-called  warrants  of  the  said  county  of  Santa  Fe 
to  be  printed,  with  interest  coupons  thereto  attached, 
each  of  which  instrument  so  printed  bore  date,  Santa 
Fe,  N.  M.,  July  1, 1886,  and  provided  in  terms  that  the 
treasurer  of  the  county  of  Santa  Fe  was  thereby 
directed  to  pay  to  the  bearer  one  thousand  dollars  in 
the  gold  coin  of  the  United  States,  for  value  re- 
ceived, with  interest  at  the  rate  of  eight  per  cent  per 
annum,  payable  semiannually  on  the  1st  days  of  Jan- 
uary and  July  of  each  year,  according  to  the  coupon 
interest  warrants  thereto  attached;  and  further  pro- 
vided, that  the  said  interest  coupons,  or  so-called 
coupon  interest  warrants,  must  be  surrendered  for  can- 
cellation upon  payment  thereof,  such  payment  to 
l3e  made  at  the  American  Exchange  National  Bank, 
New  York;  and  further  declared  upon  its  face  as  fol- 
lows, to  wit:  *This  warrant  is  issued  to  pay  for  the 
completion  of  the  erection  of  a  courthouse  for  Santa 
Fe  county,  under  the  provisions  of  the  laws  of  the 
territory  of  New  Mexice  relating  thereto,  and  provid- 
ing for  the  payment  thereof,  and  is  payable  twenty 
years  after  the  date  hereof,  the  county  of  Santa  Fe 
reserving  the  option  to  pay  and  take  up  the  same  at 
any  time  after  ten  years  from  the  date  hereof ; '  and 
further  purporting  to  bear  the  seal  of  the  board  of 
county  commissioners  of  the  county  of  Santa  Fe,  N. 
M.,  and  the  signature  of  the  chairman  of  the  said  board, 
and  purporting  to  be  attested  by  the  probate  clerk  and 
ex  oflScio  clerk  of  said  board  of  county  commissioners, 
the  said  so-called  warrants  being  numbered  seriatim 
from  one  to  fifty,  both  inclusive ;  and  each  of  the  said 
attached  coupons  or  so-called  'interest  warrants'  pur- 
porting to  promise  that  the  treasurer  of  the  county  of 
Santa  Fe,  N.  M.,  would  pay  to  the  bearer  thereof  forty 

dollars  for  interest  due  on  warrant  No. (meaning 

the  instrument  to  which  such  coupon  was  originally 
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attached),  issued  on  account  of  the  completion  of  the 
erection  of  a  courthouse  for  the  county  of  Santa  Fe ; 
and  purporting  to  be  signed  by  the  chairman  of  the 
said  board  of  county  commissioners,  and  attested  by 
the  said  clerk,  and  each  coupon  bearing  also  the  date 
of  its  maturity ;  a  f ac  simile  in  blank  of  which  instru- 
ment is  herewith  filed. 

*'And  your  orator  further  shows  that  the  said 
Bernard  Seligman,  as  such  chairman,  and  under  color 
of  his  assumed  power  and  authority  in  that  behalf,  sub- 
scribed each  and  every  one  of  said  instruments,  to  wit^ 
the  said  fifty  so-called  'warrants,'  and  the  coupons 
thereto  attached,  and  caused  the  same  to  be  attested  by 
the  probate  clerk  and  ex  officio  clerk  of  the  board  of 
county  commissioners  aforesaid,  and  caused  the  seal  of 
the  said  board  to  be  impressed  on  each  of  the  said 
principal  obligations  or  so-called  'warrants;'  and  there- 
after, on  the  sixth  day  of  August,  A.  D.  1886,  delivered 
all  and  singular  the  said  fifty  so-called  *  warrants,'  with 
the  said  attached  coupons,  to  Luther  M.  Meily,  as  agent 
of  the  Southern  Trust  Company,  a  foreign  corporation, 
upon  the  declaration  and  promise  of  the  said  Meily,  as 
such  agent,  that  the  said  Southern  Trust  Company,  upon 
receipt  of  the  said  instruments,  would  place  to  the  credit 
of  the  said  Bernard  Seligman,  as  such  chairman,  the 
sum  of  forty-two  thousand  and  five  hundred  dollars,  and 
interest  at  eight  per  cent  per  annum  from  July  1,  1886, 
to  date  of  payment,  for  the  said  so-called  *  warrants,' 
and  that  the  said  sum  should  be  deposited  with  the 
First  National  Bank  of  New  York. 

''And  your  orator  further  shows  upon  his  informa- 
tion and  belief,  that  the  said  Luther  M.  Meily  and  the 
said  the  Southern  Trust  Company  were  employed  by 
the  said  Bernard  Seligman  as  his  agents  or  instrumen- 
talities in  negotiating  and  disposing  of  the  said  so- 
called 'warrants'  and  coupons;  that  the  same  were  not, 
nor  was  any  part  thereof,  contracted  for^  sold,  issued, 
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delivered,  or  disposed  of  until  some  time  (to  your  orator 
unknown)  in  the  month  of  August,  A.  D.  1886, 
although  your  orator  believes  that  such  time  was  the 
15th  day  of  August,  A.  D.  1886;  that  on  the  said  15th 
day  of  August,  A.  D.  1886,  the  said  the  Southern  Trust 
Company,  having  received  the  said  instruments  from 
the  said  Bernard  Seligman,  through  the  instrumental- 
ity of  the  said  Luther  M,  Meily,  delivered  the  same  to 
some  person  or  persons,  to  your  orator  unknown,  in 
consideration  of  some  purchase  price,  to  your  orator 
unknown,  paid  to  the  said  the  Southern  Trust  Company 
in  that  behalf,  or  to  some  other  person  or  persons,  cor- 
poration or  corporations,  to  your  orator  unknown,  but 
which  purchase  price,  your  orator  believes,  exceeded 
ninety  per  cent  of  the  face  of  the  so-called  'warrants;' 
that,  whatever  may  have  been  the  real  price  so  paid  by 
the  purchaser  of  the  said  instruments,  the  said  Bernard 
Seligman  pretends  that  the  said  purchase  price  was 
only  the  sum  of  forty-two  thousand,  nine  hundred  and 
eighty-eight  dollars  and  eighty-eight  cents,  being  eighty- 
five  per  cent  of  the  face  value  of  the  said  so-called  'war- 
rants,' with  interest  at  eight  per  cent  per  annum  on  the 
said  face  value,  from  July  1,  A.  D.  1886,  the  date  of  the 
said  so-called  'warrants,'  to  August  15,  A.  D.  1886,  the 
time  when,  as  your  orator  believes,  the  said  purchase 
money  was  paid  as  aforesaid;  that  the  said  the  Southern 
Trust  Company,  or  some  other  person  or  persons,  corpo- 
ration or  corporations,  to  your  orator  unknown,  held  the 
said  sum  of  forty-two  thousand,nine  hundred  and  eighty- 
eight  dollars  and  eighty-eight  cents,  proceeds,  or  part  of 
the  proceeds,  of  the  negotiation  of  the  said  instruments, 
to  the  credit  of  the  said  Bernard  Seligman,  as  chair- 
man of  the  said  board  of  county  commissioners,  from 
the  15th  day  of  August,  A.  D.  1886,  until  the  23d  day 
of  August,  A.  D.  1886,  on  which  last  mentioned  day 
the  said  the  Southern  Trust  Company,  by  L.  M. 
Schwan,  its  secretary  and  treasurer,  deposited  the  said 


Jan.  1889]     Catron  v.  CorNTY  Comm'bs.  221 

sum  of  forty-two  thousand,  nine  hundred  and  eighty- 
eight  dollars  and  eighty -eight  cents  with  J.  &.  W.  Selig- 
man  &  Company,  bankers,  of  the  city  of  New  York, 
to  the  credit  of  Bernard  Seligman,  chairman  of  the 
board  of  county  commissioners;  that  thereafter  the 
said  Bernard  Seligman,  acting  under  color  of  his  said 
assumed  power  and  authority  in  that  behalf,  transferred 
the  said  amount  of  the  said  deposit,  or  a  great  part 
thereof,  from  the  said  J.  &  W.  Seligman  &  Company 
to  some  depository,  to  your  orator  unknown,  in  the 
state  of  California;  and  thereafter,  or  at  some  other 
time,  he  transferred  a  part  of  the  same  amount  to  the 
Second  National  Bank  of  New  Mexico,  at  Santa  Fe; 
and  at  all  times,  ever  since  the  said  23d  day  of  August, 
A.  D.  1886,  thesaid  Bernard  Seligman,  under  the  color  of 
the  said  assumed  power  and  authority  held  and  retained, 
dealt  with  and  disbursed,  according  to  his  own  pleas- 
ure, the  said  sum  of  forty-two  thousand,  nine  hundred 
and  eighty-eight  dollars  and  eighty-eight  cents,  as 
chairman  aforesaid,  without  any  further  or  other  power 
or  authority  from  any  source  derived  or  in  him  vested, 
and  utterly  refused  and  neglected  to  pay  the  said  sum 
of  money,  or  any  part  whatever  thereof,  to  the  treas- 
urer of  the  said  county,  or  into  the  treasury  thereof. 
*'And  your  orator  further  shows  that  the  said 
board  of  county  commissioners  and  the  said  probate 
judge,  or  either  thereof,  had  no  authority  to  issue  or 
negotiate  negotiable  paper  of  the  said  county,  or  to 
bind  the  said  county  by  negotiable  instruments  of  any 
character  or  in  any  form  not  authorized  by  statute ; 
that  the  so-called  'warrants'  specified,  described,  and 
intended  in  and  by  the  said  resolution  were  not  nego- 
tiable instruments,  nor  were  they  even,  as  so  specified, 
described,  and  intended,  warrants  of  the  nature, 
character,  form,  tenor,  or  purport  lawfully  authorized; 
that  the  said  Bernard  Seligman,  under  color  of  his 
assumed  power  and  authority,  but  without  the  direction^ 
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command,  knowledge,  or  consent  of  the  said  county 
of  Santa  Fe,  or  of  the  said  board  of  county  commis- 
sioners, and  without  any  pretense  of  authority  except 
the  said  resohitions,  contrived  and  executed  the  said 
instruments  in  the  form  of  negotiable  securities  or 
contracts,  payable  to  bearer,  with  intent  to  sell  and 
dispose  of  the  same  as  obligations  in  the  nature  of  com- 
mercial paper;  that  although,  by  the  said  proceedings 
and  resolutions,  the  said  board  of  county  commis- 
sioners and  probate  judge  intended  to  provide  for  the 
erection  of  a  courthouse,  and  every  part  thereof,  from 
the  first  and  inceptive  building  thereof  until  the  full 
completion  thereof,  yet  the  said  Bernard  Seligman, 
under  color  aforesaid,  so  contrived  and  framed  the  said 
instruments  as  though  they  were  designed  and  intended 
to  raise  funds  in  behalf  of  the  said  county,  not  for  the 
original  construction  of  a  courthouse,  but  only  for  the 
completion  of  the  erection  of  an  incomplete  court- 
house, whose  construction  had  been  commenced  and 
substantially  continued  before  the  issue  or  contrivance 
of  the  said  instruments. 

*'And  your  orator  further  shows  that,  according  to 
the  purport  and  apparent  tenor  and  eflfect  of  the  said 
so-called  'warrants,'  and  the  said  attached  interest  cou- 
pons, the  first  of  the  said  coupons,  for  the  payment  of  six 
months'  interest  from  July  1,  A.  D.  1886,  to  January  1, 
1887,  became,  by  the  terms  of  the  said  coupons  and  of 
the  said  so-called  ^warrants,'  due  and  payable  on  the  1st 
day  of  January,  A.  D.  1887;  and  the  second  of  the  said 
coupons  for  the  payment  of  six  months'  interest  on  the 
said  principal  from  January  1,  1887,  to  July  1,  1887, 
became  due  and  payable  on  July  1,  1887;  and  the  said 
item  in  the  said  tax  levy  of  thirteen  cents  on  each  one 
hundred  doUara  of  taxable  property  within  the  said 
county  was  so  levied  and  intended  to  pay  the  said  interest 
accrued  up  to  July  1,  1887,  or  some  part  thereof,  and 
for  no  other  purpose  whatever. 


Jan.  1889]    Catron  v.  County  Comm'rs.  223 


''And  your  orator  further  shows  that,  after  the 
«aid  levy  for  territorial  and  county  taxes  so  made  as 
aforesaid  by  the  said  board  of  county  commissioners  in 
the  month  of  July,  A.  D.  1887,  a  warrant  for  the  col- 
lection of  the  amount  of  taxes  so  levied  out  of  the  tax- 
able and  assessed  property  within  the  said  county  was 
issued  in  apparent  due  form  of  law  to  the  said  defend- 
ant Francisco  Chavez,  sheriff  of  the  said  county,  as  ex 
officio  collector  of  taxes  therein,  commanding  him  to 
collect  from  the  several  taxpayers  of  the  said  county, 
and  out  of  the  taxable  property  assessed  within  the 
said  county,  according  to  the  respective  assessments 
thereof  made  upon  and  against  the  said  taxpayers  and 
their  property  severally  and  respectively,  including 
your  orator,  and  his  assessed  property  within  the  said 
county;  and  by  virtue  of  the  said  warrant,  and  under 
color  of  the  said  tax  levy,  and  of  the  several  resolutions 
aforesaid  of  the  said  board  of  county  commissioners 
and  probate  judge,  the  said  defendant  Francisco 
Chavez,  as  such  collector,  is  now  demanding  from  your 
orator  and  the  other  taxpayers  of  the  said  county  pay- 
ment of  all  and  singular  the  said  taxes,  including  the 
said  item  so  levied,  for  the  payment  of  the  said  interest 
on  the  said  so-called  'warrants,'  and  he  is  threatening 
your  orator  and  the  said  other  taxpayers  with  distraint 
and  seizure  of  their  said  taxable  property,  and  with  a 
sale  and  conveyance  thereof  under  his  authority  as 
such  collector,  unless  your  orator  and  the  said  other 
taxpayers  will  pay  to  him,  as  such  collector,  the  whole 
amount  so  assessed  and  levied  against  them,  respec- 
tively, as  taxes,  including  the  said  item  so  levied  for 
payment  of  the  said  interest. 

"And  your  orator  further  shows  that  the  said  item 
of  thirteen  cents  on  each  one  hundred  dollars  of  the 
said  taxable  property  within  the  said  county  is  easily 
ascertainable  by  itself,  and  separable  and  distinguish- 
able from  the  other  items  of  the  said  tax  levy. 
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'^And  your  orator  further  shows  upon  his  informa- 
tion and  belief  that  the  said  defendant  the  board  of 
county  commissioners  of  the  county  of  Santa  Fe  now 
threaten  to  cause  to  be  made,  executed,  negotiated, 
issued,  and  sold,  in  open  market,  .other  like  instru- 
ments or  so-called  'warrants,'  with  attached  interest 
coupons,  in  the  amount  of  twenty-five  thousand  dollars 
principal,  being  the  said  seventy-five  thousand  dollars, 
less  the  said  fifty  thousand  dollars ;  and  this,  under 
color  of  the  said  resolution  purporting,  as  aforesaid,  to 
authorize  an  indebtedness  of  seventy-five  thousand 
dollars  principal,  against  the  said  county  for  the  erec- 
tion and  furnishing  of  a  courthouse. 

''And  your  orator  further  shows  that  the  said 
defendant,  the  board  of  county  commissioners  of  the 
county  of  Santa  Fe,  not  only  gives  out  and  threatens 
that  it  will  create  the  said  additional  pretended  indebt- 
edness of  twenty-five  thousand  dollars  principal,  with 
interest  at  eight  per  cent  per  annum,  to  be  paid  thereon 
semiannually  during  the  period  of  twenty  years  from 
the  1st  day  of  July,  A.  D.  1886,  but  also,  that  it  will, 
every  year,  for  the  next  twenty  years  aforesaid,  cause 
to  be  levied  upon  and  out  of  the  taxable  property 
within  the  said  county  enough  money  to  cover  and  pay 
the  said  interest,  apparently  accruing,  as  aforesaid, 
semiannually,  on  the  said  pretended  indebtedness. 

"And  your  orator  further  shows  that  according  to 
the  last  assessment  made  in  the  said  county  for  the 
purpose  of  taxation,  the  taxable  property  of  your  orator 
situate  therein  was  assessed  in  an  amount  exceeding 
sixty  thousand  dollars,  of  which  the  sum  of  fifteen 
thousand  dollars  was  so  assessed  on  the  tract  of  land 
and  premises  hereinbefore  particularly  described;  and, 
according  to  the  said  tax  levy  so  made  in  the  year  1887, 
the  said  board  of  county  commissioners  has  by  means 
thereof  created  an  apparent  lien  upon  your  orator's 
said  assessed  property  to  the  amount  of  thirteen  cents 


Jan.  1889]    Catbon  v.  County  Commies.  225 

on  every  one  hundred  dollars  of  the  value  thereof  so 
assessed ;  and  the  said  collector,  by  virtue  of  the  said 
tax  levy  and  the  said  warrant,  threatens  to  enforce 
the  said  apparent  lien  as  against  your  orator's  said 
property  unless  your  orator  shall  pay  to  him,  not  only 
the  lawful  taxes  levied  upon  your  orator's  said  prop- 
erty, which  lawful  taxes  your  orator  is  able,  ready,  and 
willing,  and  offers,  to  pay,  but  also  the  said  item  of 
thirteen  cents  on  every  hundred  dollars  aforesaid. 

**And  your  orator  further  shows  that  the  said  so- 
called  'warrants'  and  coupons  already  issued,  and  the 
said  pretended  indebtedness  so  assumed,  to  be  created 
for  the  erection  of  a  courthouse,  and  the  furnishing 
thereof,  are  fraudulent  and  void,  and  beyond  the 
powers  of  the  said  board  of  county  commissioners  and 
probate  judge,  or  either  thereof,  to  create  the  same ; 
that  in  fraud  of  the  act  of  congress  approved  July  30, 
1886,  entitled,  *An  act  to  prohibit  the  passage  of  local 
or  special  laws  in  the  territories  of  the  United  States, 
to  limit  territorial  indebtedness,  and  for  other  pur- 
poses,' as  well  as  in  fraud  of  the  laws  of  the  said 
territory  of  New  Mexico,  the  said  board  of  county  com- 
missioners and  probate  judge,  by  the  means  aforesaid, 
attempted  to  create  and  contract  an  indebtedness  of 
the  said  county  after  the  30th  day  of  July,  A.  D.  1886, 
although,  at  the  time  of  such  attempt,  and  before  the 
creation  and  contraction  of  any  pretended  indebted- 
ness of  the  said  county  thereunder,  the  indebtedness 
of  the  said  county  existing,  outstanding,  far  exceeded 
four  per  centum  of  the  value  of  the  taxable  property 
within  such  county,  as  ascertained  by  the  last  assess- 
ment in  the  said  county  for  territorial  and  county 
taxes,  previous  to  the  said  attempt,  and  previous  to 
the  incurring  of  such  pretended  indebtedness  thereun- 
der; and,  with  like  intent,  the  said  board  of  county 
commissioners  and  probate  judge  fraudulently  caused 
the  said  so-called  'warrants,'  to  the  aggregate  amount 
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of  fifty  thousand  dollars  principal  aforesaid,  to  be 
antedated  so  as  to  appear  on  their  face  to  have  been 
issued  on  the  1st  day  of  July,  1886,  prior  to  the  passage 
of  the  said  act  of  congress,  and  inserted,  or  caused  to 
be  inserted,  in  the  said  so-called  ^warrants,'  a  recital  or 
declaration  that  the  same-  were  authorized  and  issued 
for  the  completion  of  the  erection  of  a  courthouse,  in 
order  falsely  and  fraudulently  thereby  to  make  it 
appear  that  the  said  so-called  'warrants'  were  not 
authorized  or  issued  in  anticipation,  for  the  purpose, 
of  providing  funds  for  the  commencement  and  original 
erection  of  a  courthouse,  but  for  the  mere  completion 
of  a  courthouse  already  begun. 

"And  your  orator  further  shows  that  there  is  not, 
and  there  never  has  been,  in  existence  any  special 
statute  applicable  to  the  said  county  of  Santa  Fe  or 
other  law  of  the  said  territory  general  or  special, 
authorizing  the  counties  of  said  territory  or  the  said 
county  of  Santa  Fe,  or  the  said  board  of  county  com- 
missioners and  probate  judge,  or  either  thereof,  to 
issue  or  sell  or  dispose  of,  in  the  open  market,  or  by 
private  bargain,  for  money  loaned  or  advanced,  or  at  a 
discount,  any  instruments,  obligations,  or  contracts  of 
the  form  or  nature  of  the  said  so-called  'warrants'  and 
coupons,  or  any  other  negotiable  instruments  whatso- 
ever, either  for  the  purpose  of  the  erection  of  a  court- 
house, or  for  the  purpose  of  the  completion  of  the 
erection  of  a  courthouse,  or  for  the  furnishing  of  a 
courthouse;  and  that  the  only  warrants  or  other  like 
obligations  which,  prior  to  the  said  act  of  congress,  the 
said  county  of  Santa  Fe,  or  any  official  authority 
thereof,  was  authorized  by  law  to  execute  or  issue  for 
any  such  or  like  puiT)ose,  were  nonnegotiable  instru- 
ments, merely  importing  on  their  face  an  order  on  the 
treasurer  of  the  said  county  to  pay  to  the  payee  therein 
named  the  amount  of  an  existing  indebtedness  of  the 
said  county  to  the  said  payee,  and  the  same  were  merely 
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of  the  nature  of  orders  on  the  treasurer  of  the  said 
eounty  to  pay  such  prior  and  existing  indebtedness  out 
of  appropriate  county  funds ;  and  such  warrants,  when 
authorized  by  law,  have  never  been  the  lawful  subject 
of  negotiation  or  sale  by  or  under  the  authority  of  the 
said  county,  and  have  never  been  and  are  not  issuable 
at  any  discount  whatever. 

**And   your  orator    further    shows    that,   unless 
restrained  by  the  process  of  this  court,  the  said  col- 
lector, by  virtue  of  the  said  tax  levy  and  warrant,  will 
proceed  to  advertise  and  offer  for  sale  the  taxable  real 
estate  within  the  said  county  belonging  to  your  orator 
and  the  other  taxpayers  of  the  said  county,  upon  their 
refusal  to  pay  the  said  item  of  thirteen  cents  on  each 
one  hundred  dollars  so  levied  as  aforesaid,  and  pur- 
suant to  the  provisions  of  the  revenue  law  of  the  said 
territory,  the  said  collector,  after  such  advertisement, 
will  proceed  to  sell,  at  public  auction,  the  said  real 
estate,  including  the  aforesaid  tract  of  land  of  your 
orator,  and,  in  conformity  with  the  said  provisions, 
will  execute  and  deliver  to  the  purchaser  or  purchasers 
at  such  sale  deeds  of  conveyance  of  such  real  estate, 
importing  upon  their  face,  by  virtue  of  the  said  pro- 
visions, the  presumption  and  prima  facie  evidence  in 
all  courts  in  the  said  territory  in  all  controversies  and 
suits  in  relation  to  the  right  of  such  purchasers,   their 
heirs  and  assigns,  to  the  land  thereby  conveyed,   of 
the  following  facts,  to  wit:  (1)  That  the  real  estate 
conveyed  was  subject  to  taxation  for  the  year  or  years 
stated  in  the  deed ;  (2)  that  the  taxes  were  not  paid 
at  any  time  before  the  sale;  (3)  that  the  real  estate 
conveyed  had  not  been  redeemed  from  the  sale  at  the 
date  of  the  deed ;  (4)  that  the  property  had  been  listed 
and  assessed  at  the  time  and  in  the  manner  required 
by  law;  (5)  that  the  taxes  were  levied  according  to 
law;  (6)  that  the  property  was  advertised  for  sale  in 
the  manner  and  for  the  time  required  bylaw;  (7)  that 
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the  property  was  sold  for  taxes  as  stated  in  the  deed ; 
(8)  that  the  grantee  named  in  the  deed  was  the  pur- 
chaser, or  the  heir  at  law,  or  the  assignee  of  the  pur- 
chaser; and  (9)  that  the  sale  was  conducted  in  the^ 
manner  provided  by  law. 

'*And  your  orator  further  avers  that  by  means  of 
the  premises,  and  of  such  apprehended  proceedings, 
sales,  and  conveyances  on  the  part  of  said  collector,  a 
cloud  will  be  created  on  the  title  of  your  orator's  said 
tract  of  land,  as  well  as  on  the  title  of  other  taxable^ 
real  estate  in  the  said  cotinty. 

*'And  your  orator  further  shows  that  there  is  no 
adequate  remedy  at  law  in  the  premises ;  that,  unless 
this  court  will  interpose  therein  by  virtue  of  its  equi- 
table jurisdiction,  a  multiplicity  of  suits  will  arise,  as 
your  orator  is  advised,  between  your  orator  and  the 
said  other  taxpayers  and  the  said  collector  and  the 
said  board  of  county  commissioners,  and  great  expense 
and  unnecessary  annoyance  and  litigation  will  ensue, 
not  only  to  your  orator  and  other  taxpayers  concerned, 
but  also  to  the  said  county,  and  to  the  officers  engaged 
in  the  administration  of  its  financial  affairs ;  whereas, 
if  this  honorable  court,  the  premises  considered,  shall 
declare  the  invalidity  of  the  said  tax  levy  and  warrant, 
and  of  the  said  resolutions,  and  other  proceedings^ 
antecedent  thereto,  so  far  as  respects  the  said  pretended 
indebtedness  and  the  said  unlawful  item  of  the  said  tax 
levy,  and  shall  eliminate  the  said  unlawful  item  from 
the  said  tax  levy  and  the  said  warrants,  and  shall  pre- 
vent  the  inclusion  by  the  said  board  of  county  commis- 
sioners in  its  future  levy  of  taxes  in  the  said  county  of 
all  items  intended  for  the  payment  of  the  said  pretended 
indebtedness,  or  of  any  interest  accrued  or  to  accrue 
thereon,  the  collection  of  taxes  in  the  said  county  will 
be  relieved  of  the  embarrassment  and  fraud  herein 
complained  of,  and  of  the  delay  and  litigation  occa- 
sioned thereby,  and  the  remainder  and  lawful  part  of 
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the  said  taxes  will  be  more  readily  paid  to  the  public 
^convenience.  In  tender  consideration  of  the  premises, 
and  inasmuch  as  your  orator  is  without  remedy  therein 
at  and  by  the  strict  rules  of  the  common  law,  he  refers 
all  these  matters  and  grounds  of  complaint  to  your 
honor's  court  in  chancery,  wherein  the  same  are  prop- 
erly cognizable  and  relievable,  and  prays  that  the  said 
board  of  county  commissioners  of  the  county  of  Santa 
Pe,  Francisco  Chavez,  sherifE  and  ex  officio  collector 
of  the  said  county,  and  Nicolas  Garcia,  treasurer  of 
the  said  county,  be  made  defendants  to  this  bill  of 
<5omplaint,  with  the  proper  process  to  bring  them  before 
the  court;  that  they  be  required  to  answer  all  and  singu- 
lar the  charges,  allegations,  and  statements  of  this  bill 
without  oath,  an  answer  under  oath  being  hereby 
expressly  waived ;  that,  by  the  decree  of  the  said  court 
herein  to  be  pronounced,  it  may  be  declared  and 
•decreed  that  the  said  fifty  instruments  or  obligations, 
or  so-called  'warrants,'  and  all  coupons,  or  so-called 
'interest  warrants,'  at  any  time  thereto  attached,  and 
the  pretended  indebtedness  of  the  said  county  thereby 
evidenced,  and  all  the  resolutions  and  proceedings  of  the 
said  the  board  of  county  commissioners  of  the  county 
of  Santa  Fe,  and  the  said  probate  judge  of  the  said 
county,  or  either  thereof,  purporting  to  create  or 
authorize  the  said  indebtedness,  or  any  other  indebted- 
ness for  the  erection  of  a  courthouse  in  the  said  county, 
or  for  the  furnishing  thereof,  are  all  and  singular  fraud- 
ulent, void,  and  of  no  effect,  as  against  the  said  county 
or  the  taxpayers  thereof,  or  the  taxable  property  with- 
in the  said  county;  that  the  said  tax  levy  so  made 
in  the  year  1886  is  void  as  to  the  said  item  contained 
therein  of  thirteen  cents  for  each  one  hundred  dollars 
of  said  assessed  property,  purporting  to  be  levied  for 
the  payment  of  interest,  evidenced  by  the  said  so-called 
'warrants'  and  'coupons ; '  that  the  said  warrants,  and 
all  proceedings  by  the  said  collector  for  the  enforce- 
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ment  and  collection  thereof,  are  void  in  respect  of  so 
much  thereof  as  relates  to  the  said  item  of  tax ;  that 
the  said  tax  of  thirteen  cents  on  every  hundred  dollars 
aforesaid  is  fraudulent  and  void,  and  a  cloud  on  the 
taxable  real  estate  within  the  said  county,  and  specially 
is  a  cloud  on  the  title  of  your  orator's  above  described 
tract  of  land,  and,  further,  that,  by  the  said  decree, 
the  said  board  of  county  commissioners  may  be  per- 
petually restrained  and  enjoined  from  making,  issuing, 
delivering  negotiating,  selling  or  disposing  of  any 
further  obligations,  instruments,  contracts,  warrants, 
bonds,  or  other  evidence  of  debt  in  the  sum  of  twenty- 
five  thousand  dollars,  or  in  any  sum  whatever,  whereby 
the  said  county  may  be,  or  may  be  made  to  appear  to 
be,  chargeable  or  responsible  for  the  payment  of  any 
sum  of  money  for  the  erection  of  a  courthouse,  or  for 
the  completion  of  the  erection  of  a  courthouse,  or  for 
the  furnishing  of  a  courthouse,  under  the  assumed 
authority  or  by  virtue  of  any  resolution  or  proceedings 
hereinbefore  mentioned  or  referred  to,  or  by  reason  of 
any  resolution  or  other  proceedings  whatever  which 
may  be  taken,  approved,  adopted,  or  sanctioned  by  the 
said  board  of  county  commissioners  or  probate  judge, 
or  either  thereof,  at  any  time  now  or  hereafter,  when 
or  while  the  lawful  existing  indebtedness  of  the  said 
county  does  or  shall  exceed  four  per  centum  on  the 
value  of  the  taxable  property  within  such  county,  as 
ascertained  by  the  last  assessment  for  territorial  or 
county  taxes  next  previous  to  any  action,  past  or.  future, 
in  the  premises,  by  the  said  county  authorities,  or  any 
thereof;  and,  further,  that  the  said  defendant  Nicolas 
Garcia,  as  treasurer  of  the  said  county,  may  be  perpet- 
ually restrained  and  enjoined  in  like  manner  from 
paying  out  of  any  funds  in  his  hands  as  such  treasurer 
the  said  so-called  *  warrants'  and  *  coupons,'  or  any  part 
thereof,  or  any  other  like  instruments  or  evidences  of 
debt ;  and,  further,  that  the  said  defendant  Francisco 
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Chavez,  collector  of  the  said  county,  may  be  perpetu- 
ally restrained  and  enjoined  in  like  manner  from 
enforcing  or  collecting  as  against  the  taxpayers  of  the 
said  county,  and  the  taxable  property  therein  situate, 
and  especially  against  your  orator  and  his  property,  so 
much  of  the  said  tax  levy  as  relates  to  and  attempts  ta 
impose  the  said  fraudulent  and  unlawful  item,  to  wit, 
the  said  thirteen  cents  on  every  one  hundred  dollars  of 
the  assessed  value  of  his  said  property ;  and,  further, 
that  your  orator  and  such  taxpayers  as  may  come  into 
this  suit,  and  contribute  to  the  expense  thereof,  may 
have,  not  only  the  relief  above  prayed,  but  such  further 
and  other  relief  as  may  be  just  and  equitable  in  the 
premises,  together  with  their  costs  in  this  behalf ;  and 
also  that,  pending  this  suit,  the  said  defendants,  and 
each  of  them,  may,  by  writ  of  injunction  to  be  issued 
herein,  under  the  seal  of  the  said  court  be  restrained 
and  enjoined  in  the  several  respects  wherein  a  perpet- 
ual injunction  is  hereinbefore  prayed.  May  it  please 
your  honor  to  grant  unto  your  orator  the  writ  of  sub- 
poena to  be  directed  to  the  board  of  county  commis- 
sioners of  the  county  of  Santa  Fe,  Francisco  Chavez, 
sheriflE  and  ex  oflBcio  collector  of  the  county  of  Santa 
Fe,  and  Nicolas  Garcia,  treasurer  of  the  county  of 
Santa  Fe,  thereby  commanding  them,  and  every  one 
of  them,  at  a  certain  day,  and  under  a  certain  penalty, 
therein  to  be  specified,  personally  to  be  and  appear 
before  your  honor  in  this  honorable  court ;  and  then 
and  there  to  answer  all  and  singular  the  premises  afore- 
said, and  to  stand  to  perform  and  abide  such  order, 
direction,  and  decree  therein  as  to  your  honor  shall 
seem  meet;  and  your  orator  will  ever  pray,"  etc. 

On  the  ninth  day  of  November,  1887,  the  defend- 
ants in  error  appeared  and  filed  a  demurer  to  the  bill, 
as  follows:  '*  The  demurrer  of  the  board  of  county  com- 
missioners of  Santa  Fe  county,  Francisco  Chavez, 
sheriflE  of  Santa  Fe  county,  and  Nicolas  Garcia,  treaH- 
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nrer  of  Santa  Fe  county,  defendants,  to  the  bill  of 
complaint  of  Thomas  B.  Catron,  complainant.  These 
defendants,  by  protestation,  not  confessing  or  acknow- 
ledging all  or  any  of  the  matters  and  things  in  the  said 
complainant's  bill  contained  to  be  true  in  such  manner 
and  form  as  the  same  are  therein  set  forth,  do  demur 
thereto,  and  for  cause  of  demurrer  show  that  the  said 
complainant  has  not  in  and  by  his  said  bill  stated  or 
shown  such  a  case  as  does  or  ought  to  entitle  him  to 
any  such  discovery  or  relief  as  is  thereby  sought  or 
prayed  for  against  or  from  the  said  defendants,  or 
either  of  them.  And  for  special  cause  of  demurrer  the 
defendants  further  say  and  show  (1)  that  said  com- 
plainant has  a  complete  and  adequate  remedy  at  law; 
(2)  that  said  bill  does  not  disclose  that  said  complain- 
ant has  paid  or  tendered  the  taxes  admitted  by  said 
bill  to  be  due  from  said  complainant  to  said  county; 
<3)  that  said  bill  does  not  disclose  any  facts  upon  which 
it  appears  that  said  complainant  will  be  irreparably  in- 
jured, or  that  his  title  will  be  clouded,  or  that  his 
remedy  at  law  is  not  complete  and  adequate,  or  that 
the  said  bill  and  suit  will  prevent  a  multiplicity  of  suits ; 
(4)  that  the  complainant  has  not  by  his  said  bill  shown 
such  a  case  as  entitles  him  to  such  relief  as  is  thereby 
prayed,  inasmuch  as  it  does  not  thereby  appear  that 
there  is  or  would  be  any  impediment  to  an  action  at 
law  being  brought  by  the  said  complainant  to  ascertain 
the  right  relative  to  the  said  tax  in  the  said  bill  partic- 
ulary  mentioned,  or  that  any  trial  or  action,  verdict  or 
judgment,  has  been  hitherto  obtained  by  the  said  com- 
plainant for  that  purpose,  or  that  there  were  previously 
to,  or  at  the  time  the  said  bill  was  filed,  or  now  is,  any 
authentic  record  of  such  right;  (5)  that  the  said  bill 
does  not  show  that  complainant  has  pursued  such 
remedy  in  this  behalf  as  he  had  before  the  board  of 
county  commissioners  of  the  county  of  Santa  Fe,  or  by 
appeal  from  said  commissioners.    Whereof,  and  for 
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divers  other  errors  and  imperfections  in  said  bill  con- 
tained, these  defendants  demand  the  judgment  of  this 
court  whether  they  shall  be  compelled  to  make  any 
further  or  other  answer  to  the  the  said  bill,  or  any 
of  the  matters  and  things  therein  contained,  and 
pray  to  be  hence  dismissed,  with  their  reasonable  costs 
in  this  behalf  sustained."  On  the  twelfth  day  of  the 
same  month  a  hearing  was  had  upon  the  demurrer,  and 
it  was  sustained.  The  complainant  refusing  to  amend, 
and  failing  to  proceed  further  in  the  cause,  the  bill  was 
dismissed.  Thereupon  complainant  sued  out  a  writ 
of  error,  and  the  cause  was  removed  into  this  court. 
There  are  many  interesting  and  important  ques- 
tions presented  in  this  record,  and  they  have  been  ably 
and  exhaustively  discussed  by  the  solicitors  upon  each 
side  in  their  oral  arguments  and  in  their  briefs ;  but  we 
do  not  deem  it  necessary,  at  this  time,  to  consider  them 

in  detail  or  at  length.     The  demurrer  is 

'^««?in''icyy?  ***  gcueral,  and  goes  to  the  whole  bill,  and 

ftSSSreqnity.      thc  varfous  grouuds  assigned  amount  to 

no  more  than  the  general  statement  that 
the  bill  contains  no  equity.  The  elBEect  of  the  ruling 
below  in  sustaining  the  demurrer  is  that  there  is  no 
equity  in  the  bill.  We  are  satisfied,  however,  from 
an  examination  of  the  opinion  of  the  learned  district 
judge,  which  is  before  us,  that  this  aspect  of  the  case 
was  not  pressed  upon  him,  nor  considered  by  him  in 
arriving  at  his  conclusion.  If  the  bill  contains  any 
equity,  a  demurrer  to  the  whole  bill  upon  that  ground 
is  too  broad,  and  should  be  overruled.  Story,  Eq.  PL, 
sec.  443.  The  bill  charges  that  the  board  of  county 
commissioners,  by  and  through  their  chairman,  issued 
and  sold  fifty  warrants,  with  interest  coupons  attached, 
after  the  act  of  congress  of  July  30,  1886,  had  been 
passed,  and  antedated  them,  so  that  they  should  appear 
to  have  been  issued  upon  the  first  day  of  July,  1886, 
and  that  at  the  time  of  the  actual  issue  the  county  of 
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Santa  Fe  was  indebted  in  an  amount  exceeding  four 
per  cent  of  the  value  of  the  taxable  property  of  the 
county.  This,  if  true  (and  it  is  admitted  by  the  de- 
murrer) was  a  clear  evasion  of  the  act  of  congress,  and 
a  fraud  upon  the  law.  Fraud  is  recognized  as  one  of 
the  grounds  upon  which  a  court  of  equity  will  interfere 
to  prevent  a  wrong,  although  there  may  be  some  legal 
remedy  provided.  Hannewinkle  v.  Georgetown,  15 
Wall.  548.  The  bill  further  charges  that  the  board  of 
commissioners  threaten  and  give  out  that  they  will 
issue  and  negotiate  the  remaining  $25,000  of  warrants. 
If,  at  the  time  of  the  first  issue  of  warrants,  and  at  the 
time  the  bill  was  filed,  the  county  was  indebted  in  an 
amount  equal  to  or  exceeding  the  limit  fixed  in  the 
act  of  congress,  and  if  the  board  of  commissioners  was 
about  to  create  a  further  indebtedness  by  the  issue  and 
sale  of  the  remaining  warrants  authorized  by  the  reso- 
lution of  July  20,  1886,  then  clearly  such  contemplated 
action  would  be  illegal,  and  a  fraud  upon  complainant 
as  a  resident  taxpayer  of  the  county,  and  he  could,  by 
injunction,  prevent  its  accomplishment.  Crampton  v. 
Zabriskie,  101  U.  S.  601.  Before  such  action  was  held 
and  the  warrants  issued,  there  would  be  no  adequate 
legal  remedy  open  to  him.  The  judgment  must  be  re- 
versed, and  the  cause  remanded. 

Long,  C.  J.,  and  Hendeeson,  J.,  concur. 


[No.  374.    January  Term,  1889.] 

EDWARD  T.  FARISH  et  al..  Plaintiffs  in 
Error,  v.  NEW  MEXICO  MINING  COMPANY 
ET.  AL.,  Defendants  in  Error. 

Error,  Writ  of,  Will  Lie  to  Review  Degree  in  Chaxobbt. — ^Under 
section  2193,  Compiled  Laws,  1884,  abrogating  the  role  announced  in 
Kidder  v.  Bennett,  2  N.  M.  37,  a  writ  of  error  will  lie  from  the  district 
courts  to  the  supreme  court  to  review  a  decree  in  equity  as  well  as  a 
judgment  at  law. 


J 
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Id.~Buls  Bequiriko  Fouos  of  Trakscrift  to  be  Nuubsbxd,  bto.— 
The  rale  of  oonrt,  requiring  the  folios  of  a  transcript  to  be  numbered, 
and  the  pages  and  margins  of  the  size  required,  is  direotory,  and  a 
writ  of  error  will  not  be  dismissed,  or  a  cause  stricken  from  the 
docket  for  failure  to  comply  therewith,  as  held  in  Mora  v.  Schick,  4 
N.  M.  (Oil.)  301,  in  considering  a  similar  provision,  no  penalty  being 
prescribed  for  violating  the  rule. 

Id. — Section  522,  Compiled  Laws,  N.  M.,  1884 — Bui«b  24.— Nor  will  a 
writ  of  error  from  the  district  court  to  the  supreme  court,  to  review  a 
decree  in  chancery,  be  dismissed  or  the  cause  stricken  from  the 
docket,  for  a  failure  to  comply  with  role  24  of  this  court,  section  522, 
Compiled  Laws,  1884,  which  is  a  limitation  ui>on  the  power  conferred 
upon  the  courts  by  section  521,  to  adopt  rules  of  procedure,  so  far  as 
it  affects  proceedings  in  chancery,  requires  the  supreme  and  district 
courts,  in  the  exercise  of  chancery  jurisdiction,  to  conform  their  de- 
cisions, decrees,  and  proceedings  to  the  laws  and  usages  peculiar  to 
that  jurisdiction  in  this  territory,  and  in  the  United  States  courts;  and 
it  was  not  the  intention  of  the  court,  by  the  language  used  in  rule  24, 
to  violate  said  section  522. 

Ebbob  to  the  First  Judicial  District  Court,  Santa 
Fe  county.  Motion  to  dismiss  writ  of  error,  and  strike 
the  record  from  the  files.    Motion  overruled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fbancis  Downs  for  plaintiflfe  in  error. 

W.  T.  Thobnton  and  E.  L.  Babtlett  for  defend- 
ants in  error. 

Bbineeb,  J. — This  is  a  motion  to  dismiss  the  writ 
of  error,  and  strike  the  record  from  the  files,  for  the 
reasons :  First.  Because  a  writ  of  error  does  not  lie 
to  review  a  decree  in  chancery;  second,  because  the 
folios  of  the  transcript  are  not  numbered,  nor  the 
pages  and  margins  the  size  required  by  the  rules; 
third,  because  the  plaintiflE  in  error  failed  to  deliver  to 
the  solicitor  for  defendant  in  error  copies  of  the 
printed  record ;  fourth,  because  the  record  shows  that 
a  proposed  record  and  bill  of  exceptions  was  not  settled 


236  Fabish  v.  Mining  Co.  [5  N.  M. 

and  signed  by  the  judge  of  the  court  below,  as  required 
by  rule  24.     This  court  held  in  accordance  with  the 

practice  of  the  federal  courts,  that  a  writ 

Writ  of  error  to       *^  ' 

equu'^.  ^*"^  *°  ^^  error  would  not  lie  in  a  cause  in  chan- 
cery. Kidder  v.  Bennett,  2  N.  M.  37. 
The  decision  was  rendered  January  24,  1880.  On  Jan- 
uary 26,  1880,  the  legislature  passed  an  act,  the  first 
section  of  which  is  in  these  words:  "All  cases,  either 
in  law  or  equity,  finally  adjudged  or  determined  in  the 
district  courts,  maybe  removed  into  the  supreme  court 
of  the  territory  for  review,  either  by  appeal  or  writ  of 
error.''  This  section  is  in  the  Compiled  Laws,  1884, 
section  2193.  The  enactment  of  this  section  so  soon 
after  the  decision  in  Kidder  v.  Bennett,  supra,  shows 
conclusively  that  the  legislature  intended  to  abrogate 
the  rule  announced  in  that  case.  As  to  the  second  point 

we  think  the  requirement  of  the  rule  as  to 

RuLB  requiring  ,  t         *    i.  a      i  . 

wri''*to£*?iim.  numbering  the  folios  of  the  transcnpt  is 
bered,  construed,  dircctory,  aud  the  record  should  not  be 

stricken  out  for  a  failure  to  comply  with  it.  We  held 
in  Mora  v.  Schick,  13  Pac.  Rep.  341,  in  considering  a 
similar  provision,  that  as  no  penalty  was  prescribed  for 
violating  the  rule  we  would  not  strike  out  the  record. 
In  Miller  v.  Presten,  4  N.  M.  (Gil.)  396,  we  held  that 
the  section  of  the  statute  requiring  instructions  to  be 
numbered  was  directory,  and  would  not  be  strictly  en- 
forced unless  prejudicial  error  resulted.  The  third 
point  was  waived  upon  the  argument.  We  will  say, 
however,  that  it  was  not  well  taken.  The  motion  was 
not  filed  on  the  second  day  of  the  term,  nor  supported 
by  affidavit,  and  twenty-four  hours'  notice  of  the  in- 
tention to  file  it  was  not  given  as  required  by  rule  23. 
Mora  V.  Schick,  4  N.  M.  (ail.)  301.  We  do  not  think 
the  fourth  ground  of  the  motion  tenable.  Rule  24 
Rule h:  Sec. saa,  provides:  "  Wheucvcr  it  shall  be  in- 
comp.Lawt.  teudcd  to  rcvlcw  by  appeal  or  writ  of 
error  a  judgment  of  the  district  court,  a  record  of  the 
pleadings  and  proceedings  in  the  case,  containing  a 
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proposed  bill  of  exceptions  if  the  appellant  desires 
to  present  exceptions  not  appearing  on  the  record, 
shall  be  prepared  by  the  appellant,"  etc.  This  rule  is 
certainly  broad  enough  to  cover  chancery  as  well  as 
law  cases.  Section  522,  Compiled  Laws,  1884,  requires 
the  supreme  and  district  courts  in  the  exercise  of 
chancery  jurisdiction  to  conform  their  decisions,  de- 
crees, and  proceedings  to  the  laws  and  usages  peculiar 
to  that  jurisdiction  in  this  territory,  and  in  the  United 
States  courts.  This  section  is  a  limitation  upon  the 
power  conferred  upon  the  courts  by  section  521,  Com- 
piled Laws,  1884,  to  adopt  rules  of  procedure,  so  far 
as  it  affects  proceedings  in  chancery.  It  is  well  known 
that  no  bill  of  exceptions  is  necessary  in  a  case  in 
equity  (section  2197,  Comp.  Laws,  1884;  Williams  v. 
Thomas,  4  N.  M.  (Gil.)  553;  and  the  record  in  such 
cases  consists  of  the  pleadings,  report  of  the  master, 
all  papers  and  exhibits  filed,  all  depositions  and  other 
evidence  reduced  to  writing  and  filed,  all  exceptions 
filed,  and  the  decree.  Freem.  Judgm.,  sec.  88;  Ferris 
V.  McClure,  40  111.  99;  Smith  v.  Newland,  Id.  100; 
Putnam  v.  Day,  22  Wall.  60.  The  case  last  cited  was 
upon  a  bill  of  review,  but  the  definition  of  a  record 
there  given  is  applicable  here.  We  can  not  think  that 
the  court,  by  the  language  used  in  this  rule  24,  intended 
to  violate  section  522,  supra.  The  above  observations 
will  apply  to  and  govern  the  other  motions  argued  and 
submitted  with  this.    The  motion  is  denied. 

Long,  C.  J.^  and  Hendebson  and  Beeves,  JJ.^ 
concur. 
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[No.  359.    Janaary  30,  1889.] 

JAMES  Q.  WILLS  et   al.,  Appellees,  v.  JAMES 

P.  BLAIN  ET  AL.,  Appellants. 

Mines  and  Mining — ^Notice  of  Belooation,  Legal  Effect  of.— The 
reoitals  in  a  notice  of  relocation  of  a  mining  claim  may  be  constraed 
as  solemnly  admitting  the  validity  of  an  original  location. 

Id.— Suit  in  Ejectment  for  Beoovert  of  Possession— Instruotions. 
In  an  action  of  ejectment  to  recover  the  possession  of  a  certain  mine, 
on  the  ground  of  an  alleged  prior  location,  made  under  an  act  of  Con- 
gress of  May  10,  1872,  where  the  defendants  claimed  under  a  notice 
of  relocation,  and  the  only  question  was  as  to  the  performance  by  the 
plaintiffs  of  the  annual  labor  required  by  the  statute,  an  instruction 
to  the  jury  that  before  the  plaintiffs  could  recover  they  must  prove 
some  title  and  right  to  possession,  by  a  preponderance  of  the  evi- 
dence, and  that  such  right  must  be  superior  to  that  of  defendants, 
was  a  proper  instruction. 

Appeal,  from  a  judgment  in  favor  of  plaintiffs, 
from  the  Third  Judicial  District  Court,  Sierra  County. 
Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Warren  &  Fergusson  for  appellants. 

The  *^ Dread  Naught'^  location  notice  and  record 
were  insufficient  under  the  laws  in  force  to  vest  right 
of  possession  in  appellees,  whether  the  record  be  con- 
sidered upon  its  face  or  in  connection  with  the  evi- 
dence ;  and  no  amount  of  labor  or  improvements  could 
confer  a  valid  possessory  title.  Hauswirth  v.  Butcher, 
4Mon.  299;  Russell  v.  Chumasero,  Id.  309;  Belk  v. 
Meagher,  3  Id.  65;  Same  v.  Same,  104  U.  S.  279. 

By  reference  to  the  evidence  on  the  question  of  the 
validity  of  appellees'  location,  outside  of  the  face  of 
their  notice,  it  will  be  seen  that  such  evidence  wholly 
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fails  to  show  the  existence  of  any  permanent  monu- 
ments or  natural  objects,  situated  as  called  for  by  the 
recorded  notice,  and  so  as  to  identify  the  claim.  Thus 
is  absent  an  essential  prerequisite  to  a  valid  possessory 
title.  Pollard  v.  Shively,  5  Col.  309;  Golden  Fleece 
Co.  V.  Cable  Con.  C.  Co.,  12  Nev.  312;  Funk  v.  Ster- 
rett,  59  Cal.  615;  Baxter  Mt.  M.  Co.  v.  Patterson,  3  W. 
C.  Rep.  (N.  M.)  77;  GHeason  v.  Martin  White  M.  Co., 
13  Nev.  442;  Faxon  v.  Barnard,  9  Morrison  M.  Rep. 
(U.  S.)  515;  Began  v.  O'Reilly,  32  Cal.  11. 

W.  B.  Childers  and  W.  T.  Thornton  for  appel- 
lees. 

Plaintiffs'  location  notice  should  have  been 
admitted  in  evidence  when  first  offered .  It  contained 
such  a  description  of  the  claim  by  reference  to  some 
natural  object  or  permanent  monument  as  identified  it, 
and  was  a  valid  location  notice  in  itself.  Wade's  Am. 
Mining  Law,  sec.  28,  p.  51 ;  Southern  Cross,  etc.,  Co.  v. 
Europa  Co.,  15  Nev.  383;  Jupiter  M.  Co.  v.  Bodie  Co., 
7  Sawy.  96  (4  Mor.  M.  Rep.  411);  North  Noonday 
Co.  V.  Orient  Co.,  6  Sawy.  299  (9  Mor.  M.  Rep.  540); 
Quinby  V.  Boyd,  6  Pac.  Rep.  466;  Russell  v.  Chuma- 
sero;  IPac.  Rep.  (Montana)  713;  Duprat  v.  James,  65 
Cal.  558. 

The  object  of  recording  is  to  hold  the  claim  for  a 
reasonable  length  of  time,  until  the  vein  can  be  so 
developed  as  to  admit  of  an  intelligent  marking  of  the 
surface  boundaries.  Gleason  v.  Martin  White  M.  Co., 
13  Nev.  464  (9  Mor.  M.  Rep.  137). 

A  defective  record  will  be  cured,  if  the  stakes  or 
monuments  on  the  ground  identify  the  claim.  Russell 
v.  Chumasero,  1  Pac.  Rep.  713. 

Courses  and  distances  yield  to  monuments  in  min- 
ing law  as  well  as  in  real  estate  law.  Culacott  v.  Cash 
Gt.  &  S.  M.  Co.,  6  Pac.  Rep.  (Col.)  211. 

The  effect  given  to  mining  claims  can  not  be 
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greater  than  that  which  is  given  to  the  registration 
laws  of  the  states,  and  they  have  never  been  held  to 
exclude  parol  proof  of  actual  possession,  and  the  extent 
of  that  possession  as  prima  facie  proof  of  title* 
Campbell  v.  Eankin,  99  U.  S.  261. 

If  the  plaintiffs  were  in  actual  possession  at  the 
time  defendants  entered  to  locate,  they  could  acquire 
no  rights  by  such  entry.  Campbell  v.  Eankin,  99  U. 
S.  261;  Attwood  v.  Fricott,  17  Cal.  17;  English  v. 
Johnson,  Id.  107;  Funk  v.  Sterrett,  59  Cal.  613  j 
Golden  Fleece  Co.  v.  Cable  Co.,  12  Nev.  312  (1  Mor. 
M.  Kep.  120);  North  Noonday  Co.  v.  Orient  Co.,  6 
Sawy.  503  (9  Mor.  M.  Rep.  524) ;  Weise  v.  Barker,  2 
Pac.  Rep.  (CoL)  919;  Strepy  v.  Stark,  5  Pac.  Rep. 
(Col.)  111. 

As  to  what  constitutes  actual  possession  of  a  min- 
ing  claim,  and  the  extent  of  that  possession  see:  Att-^ 
wood  V.  Fricott,  17  Cal.  37;  Faxon  v.  Barnard,  2 
McCrary,  44  (9  Mor.  M.  Rep.  515);  Table  Mountain 
Co.  V.  Stranahan,  20  Cal.  209;  Hess  v.  Winder,  30 
Cal.  355 ;  Rogers  v.  Cooney,  7  Nev.  219 ;  Hicks  v.  Cole- 
man, 25  Cal.  122,  and  case  cited;  Moore  v.  Thompson^ 
60  N.  C.  120  (1  M.  M.  R.  221). 

It  is  in  evidence  that  prior  to  defendants'  entry 
plaintiffs  were  in  possession,  actually  working  their 
claim,  and  claiming  ownership  up  to  the  boundaries 
marked  out  on  the  ground.  Faxon  v.  Barnard,  2 
McCrary,  44;  1  Greenlf.  Ev.,  sec.  41. 

Plaintiff  Wills  claimed  under  a  recorded  deed,  and 
his  possession  followed  the  deed.  Abb.  Tr.  Ev.,  635^ 
Harris  v.  Equator  Co.,  3  McCrary,  14. 

Obliteration  of  monuments  does  not  divest  locator's 
right.    Jupiter  Co.  v.  Bodie  Con.  Co.,  7  Sawy.  96. 

Plaintiffs  under  the  strictest  construction  were 
in  possession  of  their  shaft.  Faxon  v.  Barnard,  2 
McCrary,  44;  Erhardt  v.  Boaro,  113  U.  S.  528. 

It  was  necessary  that  defendants  should  make  a 
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lawful  discovery.  This  could  not  be  done  by  an 
unlawful  entry  into  plaintiflEs'  shaft.  Jupiter  Co.  v. 
Bodie  Co.,  7  Sawy.  96;  Overman  M.  Co.  v.  Cocoran, 
15  Nev.  417;  North  Noonday  Co.  v.  Orient  Co.,  6Sawy. 
299;  Faxon  v.  Barnard,  2  McCrary,  44;  ZoUers  v. 
Evans,  Id.  39;  Golden  Terra  Co.  v.  Mohler,  4Mor.  M. 
Rep.  390;  Belk  v.  Meagher,  104  U.  8.  284;  Gwillim 
V.  Donnellan,  115  U.  8.  46.  8ee,  also,  Crossman  v. 
Penderly,  8  Fed.  Rep.  693. 

A  failure  to  record  does  not  work  a  forfeiture  of 
the  locator's  rights,  unless  the  local  law  expressly  so 
declares.  Jupiter  Co.  v.  Bodie  Co.,  7  Sawy.  96; 
Johnson  v.  McLaughlin,  4  Pac.  Rep.  132.  8ee,  also, 
Mt.  Diablo  M.  &  M.  Co.  v.  Callison,  5  8awy.  439; 
Ruch  V.  Rock  Island,  97  U.  8.  693 ;  Schulenberg  v. 
Harmian,  21  Wall.  44. 

As  to  amendment  to  declaration,  see  8edg.  & 
Wait's  Tr.  Title  to  Land,  sec.  464.  Also  Barclay  v. 
Howell,  6  Pet.  498;  Beard  v.  Federy,  3  Wall.  478; 
Blackwell  v.  Patton,  7  Cranch,  471. 

The  instructions  were  proper.  Wade's  Am.  M> 
Law,  23,  231;  Harris  v.  Equator  M.  Co.,  3  McCrary, 
14;  Richardson  v.  McNulty,  24  Cal.  340;  Bay  Silver 
Mining  Co.  v.  Brown,  10  Sawy.  243.  See,  also, 
Schools  V.  Risely,  10  Wall.  91 ;  Indianapolis  R^y  Co. 
V.  Horst,  93  U.  8.  291. 

The  assignment  of  error  on  the  instructions  is 
wholly  insuflBcient.  Lucas  v.  Brooks,  18  Wall.  436; 
Supt.  Ct.  Rule  No.  25. 

Long,  C.  J. — James  Q.  Wills,  William  H.  Beeiy, 
and  others,  on  the  sixteenth  day  of  August,  1887,  filed 
a  declaration  in  ejectment  in  the  court  below  making 
parties  defendant  thereto  James  P.  Blain  and  Frank 
B.  Pitcher,  who  are  the  appellants  in  this  court.  The 
action  was  brought  to  recover  from  defendants  Blain 
and  Pitcher  a  certain  parcel  and  tract  of  land,  a  mining 

Vol.  5  n.  m. — 16 
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claim,  known  as  the  '*Dead  Naught  Mine/'  situated  in 
the  county  of  Sierra.  The  defendants  appeared,  and 
pleaded  not  guilty.  The  cause  was  submitted  for  trial 
to  a  jury.  The  issue  involved  was  found  by  the  jury 
for  the  plaintiff,  and  judgment  on  the  verdict  of  the 
jury  was  rendered  in  favor  of  the  plaintiff  below,  Wills 
and  others,  for  the  possession  of  the  mining  claim. 
The  defendants  below  appealed  to  this  court,  and  have 
properly  saved  in  the  record  the  questions  asked  to  be 
reviewed  here. 

The  plaintiffs  below.  Wills  and  others,  claimed  the 
right  to  possession  of  the  mining  claim  sued  for,  by 
reason  of  an  alleged  prior  location  under  the  following 
notice : 

*  ^Territory  of  New  Mexico,  County  of  Socorro — ss. : 
Know  all  men  by  these  presents  that  the  undersigned, 
under  the  provisions  of  the  act  of  congress  entitled, 
^An  act  to  promote  the  development  of  the  mining 
resources  of  the  United  States,'  approved  May  10, 
1872,  have  located  fifteen  hundred  (1,500)  feet  (linear 
and  horizontal  measurement)  in  length  on  this  lode, 
vein,  or  deposit  of  gold,  silver,  copper-bearing  ore,  or 
other  rock  in  place,  with  three  hundred  (300)  feet  on 
each  side,  for  mining  purposes.    This  claim  is  situated 

in mining  district,  in  said  county,  and  shall  be 

known  as  the  'Dread  Naught  Mine,'  the  location  and 
bounds  being  marked  and  described  as  follows,  to  wit: 
From  this  initial  monument  on  north-end  center  of 
claim ;  thence  west  three  hundred  feet,  to  a  monument 
of  stone;  thence  south  1,500  feet,  to  a  monument  of 
stone;  thence  east  three  hundred  (300)  feet,  to  a  mon- 
ument of  stone,  it  being  south-end  center*  of  claim; 
thence  east  three  hundred  feet,  to  a  monument  of 
stone ;  thence  north  1,500  feet,  to  a  monument  of  stone ; 
thence  west  300  feet,  to  the  place  of  beginning.  This 
mine  is  on  the  eastern  slope  of  the  Black  range  on  Min- 
eral creek,  a  tributary  of  the  Cuchilla  Negra  creek. 
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about  three  miles  from  the  mines  of  the  Cachilla  Negra 
mountains. 

''Dated  on  this  ground  this  fourth  day  of  October, 
A.  D.  1880. 
''Attest:  W.  H.  Beery, 

"C.  F.  McCoNKEY,  J.  M.  Smith, 

"M.  F.  KiLGOBE.  J.  MiLLEB, 

"Locators." 
It  was  contended  by  the  plaintiffs  below  that  each 
and  every  step  and  act  req.uired  by  law  to  be  taken  to 
make  and  perfect  a  valid  and  subsisting  mining  claim 
under  this  location  notice  had  been  done,  and  that 
plaintiffs  succeeded  to  all  the  rights  of  the  original 
locators. 

The  defendants  claim  under  a  location  notice  bear^ 
ing  date  May  13 ,  1887,  which  notice  is  as  follows: 

"Notice  is  hereby  given  that  we,  the  undersigned, 
citizens  of  the  United  States,  have  this  thirteenth  day  of 
May,  1887,  claimed  by  right  of  discovery  and  location, 
and  do  hereby  claim  by  virtue  of  such  right,  fifteen 
hundred  (1,500)  feet  linear,  and  three  hundred  (300) 
feet  in  width  on  each  side  of  the  middle  of  the  vein  on 
this  lode,  vein,  or  deposit  of  mineral,  along  the  course 
of  the  vein,  with  all  its  dips,  spurs,  angles,  and  varia- 
tions, together  with  the  amount  of  surface  allowed  by 
law,  and  all  veins,  lodes,  or  deposits  of  mineral  whose 
top  or  apex  are  within  said  lines  extended  vertically 
downward.  The  said  vein,  lode,  ledge,  or  deposit  of 
mineral  hereby  located  and  claimed,  as  aforesaid,  shall 
be  called  the  'Dictator,'  and  is  situated  in  the  Apache 
mining  district,  in  the  county  of  Sierra,  and  territory 
of  New  Mexico,  in  a  northwest  direction  from  the  town 
of  Chloride,  in  said  county  and  territory,  distance  about 
five  and  one  half  miles  from  said  town  of  Chloride,  and 
about  one  quarter  of  a  mile  northwest  from  the  village 
of  Roundyville,  situated  on  Mineral  creek;  the  location 
or  discovery  shaft  of  this  location  being  about  one 
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quarter  of  a  mile  from  the  junction  of  the  valley  of  said 
mineral  creek  with  what  is  known  as  *  Dread  Naught 
Gulch/  and  on  the  west  side  of  said  gulch,  and  within 
about  fifteen  feet  of  a  living  tree  standing  up  the  hill, 
and  west  from  said  shaft,  and  marked  by  a  big  ^D'  cut 
through  the  bark  of  said  tree.    The  said  Dictator  min- 
ing claim  hereby  located,  as  aforesaid,  lies  partly  on 
the  same  hill  with,  and  easterly  from,  the  patent  min- 
ing claim  known  as  the  'John  A.  Logan.'    The  said 
Dictator  mining  claim  is  marked  and  bounded  as  fol- 
lows :     Beginning  at  a  stake  and  stone  monument  at 
the  side  of  the  said  location  or  discovery  shaft ;  thence 
in  a  northerly  direction  five  hundred  (500)  feet,  to  a 
stake  and  stone  monument  marked  'North-End  Center 
Dictator  Lode;'  thence  westerly  three  hundred  (300) 
feet,  to  a  stake  and  stone  monument  marked  'North- 
West  Corner  Dictator  Lode ; '  thence  in  a  southerly 
direction  fifteen  hundred  (1,500)  feet,  to  a  stake  and 
stone  monument  marked  'South- West  Corner  of  Dicta- 
tor Lode-,'  thence  three  hundred  (300)  feet  easterly  to 
a  stake  and  stone  monument  marked  'South-End  Center 
of  Dictator  Lode;'  thence  easterly  three  hundred  (300) 
feet,  to  a  stake  and  stone  monument  marked  'South-East 
Corner  of  Dictator  Lode;'  thence  northerly  fifteen  hun- 
dred (1,500)  feet,  to  a  stake  and  stone  monument  mark- 
ed 'North-East  Corner  Dictator  Lode ; '  thence  westerly 
three  hundred  (300)  feet,  to  a  stake  and  stone  monu- 
ment, being  the  same  as  already  marked,  'North-End 
Center  of  Dictator  Lode.'    This  is  a  relocation  of  the 
claim  known  as  the  'Dread  Naught.' 

"Witness  our  signatures  to  this  location  notice  of 
the  Dictator  mining  claim  this  thirteenth  day  of  May, 

1887. 

"Jas.  p.  Blain, 

"F.  B.  PiTCHEB, 

"Witness,  Don  Camebon.  Locators." 

It  appears  in  evidence  that  Blain  and  Pitcher, 
believing  that  the  annual  labor  required  by  law  was 
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not  done  in  1886  under  the  Dread  Naught  Claim, 
undertook  themselves  to  relocate  the  claim ;  and  the 
principal  question  for  determination  is  the  legal  effect 
of  their  location  notice  above  set  out.  The  court  below, 
in  its  rulings,  narrowed  the  question  to  the  point 
whether  or  not  the  plaintiffs  had  each  and  every  year 
after  the  attempted  location  under  the  Dread  Naught 
notice  performed  the  annual  labor  of  the  value  of  $100, 
as  required  by  the  laws  of  the  United  States.  The 
instructions  of  the  court  on  this  point  are  as  follows : 

'*The  court  instructs  the.  jury  that  the  defendants' 
location  certificate  offered  in  evidence  does  not  purport 
to  be,  and  is  not,  an  original  location  of  a  mining 
claim,  but  is  a  relocation  of  the  claim  known  as  the 
*  Dread  Naught,'  the  right  to  the  possession  of  which 
the  plaintiffs  claim,  and,  as  they  set  up  title  only  as  the 
relocators  of  the  original  lode  claim,  they  impliedly 
admitted  the  validity  of  the  prior  location.  There  can 
be  no  relocation  unless  there  has  been  a  prior  valid 
location,  or  something  equivalent,  of  the  same  prop- 
erty." To  the  giving  of  which  instruction  defendants 
then  and  there  excepted. 

The  court  instructed  the  jury  that  if  they  believe 
from  the  evidence  that  the  defendants'  location  was  a 
relocation  of  the  Dread  Naught,  and  that  plaintiffs 
were  owners  of  said  Dread  Naught  claim,  then  defend- 
ants' relocation  admits  the  validity  of  plaintiffs'  loca- 
tion -,  and  if  the  jury  should  further  find  from  the  evi- 
dence that  plaintiffs  had  done,  or  expended,  at  least 
$100  in  labor  and  improvements  on  said  claim  during 
the  calendar  year  1886,  and  that  the  defendants  entered 
upon  said  claim,  and  attempted  to  relocate  the  same, 
after  the  performance  of  said  labor  and  improvements, 
then  they  should  find  for  the  plaintiffs.  To  the  giving 
of  which  instruction  defendants  then  and  there  ex- 
cepted. 

On  the  one  part  the  appellees  cite  the  case  of  Belk 
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V.  Meagher,  104  U.  S.  284,  in  support  of  the  principle 
enumerated  in  the  instructions  given,  and  on  the  other 

it  is  contended  that  the  expressions  in 

Mining  claim:  ^ 

Son^e^lilffcci'  ^^^^  decision  which  seem  to  support  the 
°'-  contention  of  the  appellees  are  mere  chance 

words,  and  not  intended  as  announcement  of  any  rule. 
The  facts  in  Belk  v.  Meagher  are  substantially  these. 

Humphreys  and  Allison  were  originally  locators  of 
a  mining  claim  on  mineral  land  of  the  United  States. 
On  the  nineteenth  day  of  December,  1876,  Belk,  the 
plaintiff,  regarding  the  location  of  Humphreys  and 
Allison  as  forfeited  by  reason  of  an  alleged  failure  on 
their  part  to  perform  the  annual  labor  of  $100  required 
by  law,  attempted  himself  to  acquire  a  right  to 
the  claim ;  and  on  that  day  made  a  location  notice, 
and  performed  the  other  acts  necessary  to  constitute  a 
valid  relocation  of  the  Humphreys  and  Allison  mine. 
In  the  location  notice  Belk  described  his  claim  as  a 
relocation  of  the  original  Humphreys  and  Allison  lode. 
On  the  twenty-first  day  of  February,  A.  D.  1887, 
Meagher  attempted  to  acquire  a  right  to  the  same  min- 
ing claim,  and  he  posted  up  his  notice,  and  performed 
all  the  acts  required  by  law  to  constitute  a  valid  loca- 
tion. Thus  the  parties  stood.  One  claimed  under  the 
location  of  December,  1876;  the  other  under  that  of 
February,  1877.  Belk  brought  an  action  of  ejectment 
against  Meagher  to  recover  possession  of  the  mining 
claim,  and  the  latter  asserted  that  when  Belk  made  his 
location  the  claim  had  not  then  been  forfeited  by  Hum- 
phreys and  Allison,  but  that,  to  the  contrary,  they  had 
until  the  thirty-first  day  of  December,  1876,  including 
that  day,  in  which  to  perform  the  annual  work  required 
for  that  year,  and  therefore  that  in  December,  1876, 
the  claim  was  not  opened  to  relocation.  In  this  posi- 
tion of  the  parties  in  that  case  it  was  evidently  import- 
ant for  Meagher,  the  affirmative  of  the  issue  being  on 
Belk,  to  show  that  the  claim  of  Humphreys  and  Allison 
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was  originally  a  valid  claim,  and  that  it  continued  so 
during  the  whole  of  the  year  1876.  So  the  validity  of 
the  location  of  Humphreys  and  Allison  was  directly  in 
issue;  because  if  there  was  a  valid  location,  and  if  the 
ground  was  not  open  to  further  location  during  that 
year,  the  claim  of  Belk  must  fail.  The  mind  of  the 
court  must  have  been  directed  to  the  validity  of  the 
original  location,  and  the  legal  effect  of  the  recital  that 
Belk  was  a  relocator,  contained  in  his  notice. 

The  court  says:  '^Mining  claims  are  not  open  to 
relocation  until  the  rights  of  former  locators  have  come 
to  an  end.  A  relocator  seeks  to  avail  himself  of  min- 
eral in  the  public  lands  which  another  has  discovered. 
This  he  can  not  do  until  the  discoverer  has  in  law 
abandoned  his  claim,  and  left  the  property  for  another 
to  take  it  up."  At  this  point  of  that  decision  the  court 
is  considering  the  relative  rights  of  an  original  locator 
and  a  relocator  of  a  mining  claim.  Later  in  the 
opinion  the  court  turned  away  from  a  consideration  of 
these  relative  rights  and  considered  a  question  of  evi- 
dence, and  in  that  consideration  is  involved  a  deter- 
mination of  the  legal  effect  of  the  recitals  in  Belk's 
relocation  notice. 

The  court  say:  ''It  remains  to  consider  the 
various  exceptions  taken  to  the  admission  and  rejection 
of  evidence.  *  *  *  As  to  the  admission  of  the 
books  from  the  office  of  the  recorder  of  Deer  Lodge 
county  to  prove  the  record  of  the  location  of  the  orig- 
inal lode  claim  by  Humphreys  and  Allison,  as  Belk  sets 
up  title  only  as  a  relocator  of  part  of  the  original  lode 
claim,  he  impliedly  admits  the  validity  of  the  prior 
location.  There  can  be  no  relocation  unless  there  has 
been  a  prior  valid  location,  or  something  equivalent,  of 
the  same  property.  It  is  nowhere  disputed  that  Hum- 
phreys and  Allison  were  the  locators  of  and  owners  of 
the  claim  originally.    The  proof  of  the  record  was 
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therefore  probably  unnecessary ;  but,  if  not,  it  seems 
to  us  the  book  was  sufficiently  authenticated." 

It  is  not  quite  clear  who  offered  in  evidence  in  the 
trial  court  the  books  from  the  office  of  the  recorder  of 
Deer  Lodge ;  but  the  supreme  court  say  the  purpose  of 
the  offer  was  **to  prove  the  location  of  the  original  lode 
claim  by  Humphreys  and  Allison."  There  could  be 
only  one  reason  why  it  became  important  to  make  such 
proof,  and  that  was  to  invalidate  Belk's  relocation,  on 
the  ground  that  in  December,  1876,  the  mining  claim 
was,  in  legal  contemplation,  in  the  possession  of  Hum- 
phreys and  Allison,  and  not  subject  to  relocation.  It 
is  quite  apparent  the  court  intended  to  pass  upon  the 
legal  effect  of  the  recitals  in  Belk's  notice,  and  did  not, 
by  inadvertence,  use  mere  chance  words,  conveying 
the  idea  of  a  rule  to  which  the  court  did  not  intend  to 
commit  itself.  It  would  seem  the  court  intended  to  dis- 
tinguish between  a  locator  and  a  relocator ;  classing  the 
former  as  an  original  discoverer  of  mineral  before  un- 
known, and  the  latter  as  the  mere  appropriator  of  min- 
eral discovered  by  another,  and  forfeited  by  reason  of 
his  failure  to  perform  the  annual  work  of  $100  required 
by  law. 

The  statute  relating  to  the  relocation  of  mining 
claims  seems  to  indicate,  by  the  phraseology  used,  that 
a  relocator  stands  in  an  attitude  different  from  that  of 
an  original  locator.  It  says:  ^'On  each  claim  located 
after  the  tenth  day  of  May,  1872,  and  until  a  patent 
has  been  issued  therefor,  not  less  that  one  hundred 
dollars'  worth  of  labor  shall  be  performed  or  improve- 
ments made  during  each  year.  *  *  *  Upon  a  failure 
to  comply  with  the  foregoing  conditions  [of  annual 
expenditure]  the  claim  or  mine  upon  which  such  fail- 
ure occurred  shall  be  open  to  relocation,  in  the  same 
manner  as  if  no  location  of  the  same  had  ever  been 
made. ' '    The  original  locator  is  a  disco veYrer,  and  holds 


Jan.  1889]  Wills  v.  Blain.  24* 

only  on  condition  that  he  makes  the  annual  expendi- 
ture required  by  law. 

The  relocator,  when  he  so  describes  himself  in  the 
notice,  solemnly  admits,  in  an  instrument  which  is 
made  a  matter  of  record,  that  he  is  not  a  discoverer  of 
mineral,  but  an  appropriator  thereof,  on  the  ground 
that  the  original  discoverer  had  forfeited  his  right. 
The  notice  becomes  in  some  sense  an  instrument  of 
title — a  record.  It  is  the  equivalent  of  an  admission  of 
record  to  the  original  locator,  that  the  relocator  claims 
a  forfeiture  by  reason  of  a  failure  on  the  part  of  the 
first  locator  to  make  his  annual  expenditure.  This  we . 
believe  to  be  the  doctrine  of  Belk  v.  Meagher,  supra, 
and  on  that  authority  sustain  the  instruction  of  the 
court  below  on  that  point. 

The  appellant  also  complains  of  the  following 
instruction  given  by  the  court  below:  **The  court 
instructs  the  jury  that  this  is  a  possessory  action,  to 
recover  an  unpatented  mining  claim,  and  that  the  ques- 
tion involved  in  the  case  is  whether  the  plaintiffs  or 
defendants  have  the  better  right  to  the  possession  of 
the  mining  claim  in  question ;  and  they  should  find  for 
the  party  who  has  this  better  right,  as  determined  by 
them  from  the  evidence  before  them,  under  the  law  as 
declared  in  the  instructions  of  the  court,  ^' 

Standing  alone,  we  would  hesitate  to  hold  that 

this  instruction  contains  a  full  statement  of  the  law,  so 

None,  of  reioca.  ^s  to  cuablc  thc  jury  fully  to  grasp  the 

{J^rl'thfeTfi-**"  legal  question  necessary  for  its  considera- 

■tructions.  Woj^.   but  thc  couit  gavc  an  additional 

instruction,  which  should  be  construed  and  taken  with 
the  one  to  which  the  objection  is  urged.  This  later 
instruction  is  as  follows:  ^'As  stated  in  the  instruc- 
tion already  given,  the  plaintiflE  can  recover  alone  by 
showing  a  better  title  and  better  right  to  the  immediate 
possession  of  those  premises  than  the  defendants  have 
shown.    In  other  words,  they  must  have  a  preponder- 
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ance  of  proof  in  their  favor.''  The  nature  of  the  evi- 
dence to  which  this  instruction  was  applicable  should 
be  borne  in  mind,  in  passing  upon  its  suflSciency.  The 
defendants,  by  the  recitals  of  their  relocation  notice, 
had  conclusively,  as  we  think,  admitted  the  validity  of 
the  plaintiffs'  original  location ;  so  there  was  but  the 
single  issue  of  fact  before  the  jury,  and  that  was  as  to 
the  performance  by  the  plaintiffs  of  the  annual  labor 
each  year  as  required  by  law.  There  was  no  question 
whether  some  outstanding  title  in  another  was  not 
higher  and  better  than  that  of  the  plaintiffs ;  but  the 
single  question  whether  the  annual  work  has  been 
done  as  required  by  law.  As  applied  to  that  state  of 
the  evidence,  we  think  the  jury  might  have  fairly  con- 
strued the  instruction  to  mean  that  the  plaintiffs  must, 
by  a  preponderance  of  the  evidence,  prove  in  them- 
selves, before  they  could  recover,  some  title  and  a  right 
of  possession,  and  that  the  title  and  right  so  proved 
must  be  better  than  that  of  the  defendants.  It  will  be 
remembered  that  the  statute  of  the  United  States  does 
not  confer  title  on  the  locator,  in  the  technical  legal 
sense  of  that  term,  considered  strictly;  but  rather,  in 
the  language  of  that  statute,  only  ''the  exclusive  right 
of  possession  and  enjoyment,"  leaving  the  technical 
legal  title  in  the  United  States,  to  be  afterward  con- 
veyed by  patent  to  whomsoever  may  be  entitled  thereto 
on  proper  application. 

The  peculiar  right  which  the  holder  of  a  valid  loca- 
tion of  mineral  lands  has  is  thus  defined  in  Gwillim  v. 
Donnellan,  115  U.  S.  49.  '*A  valid  and  subsisting 
location  of  mineral  lands,  made  and  kept  up  in  accord- 
ance with  the  provisions  of  the  statute  of  the  United 
States,  has  the  effect  of  a  grant  by  the  United  States 
of  the  right  of  present  and  exclusive  possession  of  the 
lands  located." 

It  may  very  well  be,  where  one  claiming  to  be  the 
owner  of  a  mining  claim  files  in  the  proper  land  office 
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his  application  for  a  patent,  and  an  adverse  claim  is 
filed  thereto,  and  an  action  is  instituted  between  such 
contending  parties,  that  the  plaintiff  in  such  action 
should  be  required,  to  entitle  him  to  recover,  to  show 
a  clearer  and  stronger  right  and  title  than  where  it  is  a 
contention  about  possession  only  for  present  mining 
purposes,  because  in  the  former  case  a  patent  may  issue 
on  the  record  there  made ;  and  in  such  case  the  court 
may  well  be  required  to  make  the  instructions  clear 
and  full.  But  in  this  case,  where  the  contention  is 
only  as  to  the  performance  of  annual  work,  it  seems 
to  us  sufficient  to  instruct  the  jury  that  the  plaintiff 
must  prove  some  title  and  right  to  the  possession  of 
the  claim  by  a  preponderance  of  the  evidence,  and  that 
such  right  must  be  better  than  that  of  the  defendant ; 
and  that  is  the  effect,  as  we  construe  it,  of  the  instruc- 
tion below.  We  do  not  find  the  instructions  of  the 
court  below  to  be  erroneous. 

This  disposes  of  all  the  questions  seriously  pressed 
upon  our  consideration. 

The  judgment  below  is  affirmed. 

Bbikeeb  and  Beeves,  JJ.,  concur. 


[No.  353.    February  22,  1889.] 

FRANK  RUBY,  Appellant,  v.  WILLIAM  E.  TAL- 

BOTT  ET  AL.,  Appellees. 

Promissory  Note,  Alteration  op  By  Mistake— Bill  To  Restore  To 
ITS  Original  Form— Liabiuty  of  Indorser — ^Equity. — In  a  proceed- 
ing by  bill  in  equity  on  a  certain  negotiable  promissory  note,  executed 
to  another  in  trust  for  complainant,  against  the  indorser  and  makers, 
to  restore  the  note  to  its  original  form,  where  it  was  alleged  that  com- 
plainant, dissatisfied  with  the  form  of  the  note,  returned  it  to  the  firm 
of  which  the  trustee  was  a  member,  directing  him  to  procure  another 
and  different  form  of  note,  without  stating  what  form;  and  that,  while 
the  note  was  in  the  possession  of  said  firm,  one  of  the  makers  and 
another  altered  it,  by  changing  the  amount,  date,  and  rate  of  inter- 
est, without  the  knowledge  or  consent  of  complainant,  but  innocently 
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and  in  good  faith,  snpposing  they  were  oomplying  with  his  wishes, 
of  which  the  indorser  pretended  he  had  no  knowledge,  and  that  by 
reason  thereof  he  would  be  released  from  all  liability  to  complainant 
on  said  note ;  that  the  makers  of  said  note  had  become  nonresidents 
and  insolvent,  so  that  an  action  or  judgment  at  law  agHinst  them 
would  be  unavailing;  to  which  the  indorser  demurred  for  want  of 
equity,  which  was  sustained ;  and  it  appeared  that  the  altered  note 
was  in  the  possession  of  complainant,  and  bore  in  its  original  form 
an  unlawful  rate  of  interest — Held:  The  alteration  of  the  note  was 
material,  and  having  been  made  by  one  of  the  makers  and  another, 
or  one  of  them,  without  the  consent  of  the  indorser,  he  was  thereby 
discharged  from  all  liability  thereon,  and  the  demurrer  was  properly 
sustained,  dismissing  the  bill  as  to  such  indorser. 

Appeal,  from  a  judgment  in  favor  of  the  defend- 
ant indorser,  from  the  the  Second  Judicial  District 
Court,  Bernalillo  County.    Judgment  aflfirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  L.  Warben  and  Stone  &  Stone  for  appellant. 

Defendant  Talbott  was  a  joint  maker  of  the  note, 
and  the  defendant  Randall  was  his  agent  to  fill  up  and 
deliver  the  note.  Goodman  v.  Simonds,  20  How.  462 ; 
Bank  v.  Neal,  Id.  351;  Good  v.  Martin,  95  N.  S.  95; 
Samson  v.  Thornton,  37  Am.  Dec.  135;  Stony  v. 
Beaubeau,  39  Id.  128. 

The  alteration  having  been  made  innocently  and 
by  mistake,  equity  has  jurisdiction,  under  the  admitted 
circumstances,  to  restore  the  instrument  to  its  original 
form.  Chadwick  v.  Eastman,  53  Me.  16;  Lubbering 
V.  Kohlbrecher,  22  Mo.  596;  Vogel  v.  Ripper,  34  111. 
106;  Langenberger  v.  Kreiger,  48  Cal.  147;  Bucklen 
V.  HuflE,  53  Ind.  474;  Union  N.  B.  v.  Roberts,  45  Wis. 
373. 

If  Borrodaile  and  Randall  are  held  to  have  acted 
for  appellant,  and  not  as  strangers,  then  the  bill  shows 
that  they  were  acting  under  a  mistake,  and  without 
fraudulent  purpose;  and  appellant,  as  an  innocent 
party,  is  entitled  in  equity  to  the  correction,  which 
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ean  not  impose  any  burden  upon  Talbott  other  than 
that  which  he  confessedly  assumed  by  signing  the  note, 
upon  faith  of  which  appellant  advanced  the  money. 
1  Story  Eq.  Jur.,  sec.  138;  Bank  v.  Emerson,  10  Paige, 
359;  Evarts  v.  Strode,  11  Ohio,  480;  Naughten  v. 
Partridge,  Id.  223;  Larkins  v.  Biddle,  21  Ala.  252; 
State  V.  Paup,  8  Eng.  (Ark.)  129;  Newell  v.  Stiles, 
21  Ga.  118. 

Equity  has  jurisdiction  to  correct  a  mistake  of  law 
as  well  as  of  fact,  which  a  court  of  law  has  not,  and 
hence  there  is  no  adequate  remedy  at  law. 

Neill  B.  Field  for  appellee. 

The  bill  alleges  that  the  alteration  of  the  note  was 
made  by  one  of  the  makers  and  the  agent  of  the  appel- 
lant. It  operates  then  to  discharge  the  appellee  from 
his  liability  on  the  note.  Wood  v.  Stubb,  6  Wall.  80; 
Draper  V.  Wood,  112  Mass.  315;  S.  C,  17  Am.  Rep. 
92,  and  note. 

When  the  appellee  becomes  thus  discharged  a 
court  of  equity  has  no  jurisdiction  to  revive  his  liability. 
Burk  V.  Murphy,  27  Miss.  168. 

A  court  of  equity  can  not  break  through  or  over- 
ride the  law.     Snell's  Prin.  Eq.,  18 

Equity  will  not  relieve  against  any  defect,  imper- 
fection, or  abuse  of  the  law,  but  only  against  the 
unconscionable  claims  and  abuses  of  the  parties. 
Smith's  Man.  Eq.,  pp.  2,  3,  and  note. 

Courts  of  equity  compel  parties  to  execute  their 
agreements,  but  have  no  power  to  make  agreements 
for  them.    Hunt  v.  Rousomaniere,  1  Pet.  1. 

A  mistake  arising  from  ignorance  of  the  law  is  not 
ground  for  reforming  an  instrument.  Id. 

Reeves,  J. — On  the  twenty-sixth  day  of  Septem- 
ber, 1885,  Frank  Ruby  brought  his  bill  of  complaint 
against  William  E.  Talbott ^  and  John  William  Randall 


■• 


254  Ruby  v.  Talbott.  [5  N.  M. 

and  Teresa  M.  Randall,  defendants.  The  bill  alleges 
that  the  complainant  loaned  to  John  William  Randall 
the  sum  of  $1,500,  and  in  consideration  of  the  loan, 
and  as  evidence  of  the  indebtedness,  the  defendant 
executed  and  delivered  to  one  Mariano  Armijo,  in  trust 
for  the  complainant  his  promissory  note  hereinafter 
described.  Prior  to  the  execution  and  delivery  of  the 
note  the  defendant  William  E.  Talbott,  indorsed  his 
signature  and  name  upon  the  back  of  the  note,  and 
delivered  the  same  in  blank  to  the  defendant,  John 
William  Randall,  and  afterward  the  same  was  signed 
by  said  Randall,  and  by  Teresa  Randall,  also  one  of 
the  defendants,  and  delivered  to  one  Mariano  Armijo, 
in  trust  for  the  complainant.  When  the  note  was 
delivered  to  Mariano  Armijo,  the  same  was  in  words 
and  figures  as  follows,  to  wit: 
**$1,500.        Albuquerque,  N.  M.,  April  17, 1883. 

**One  year  after  date,  we  promise  to  pay  to  the 
order  of  Mariano  Armijo,  in  trust  for  Frank  Ruby, 
fifteen  hundred  no  hundredths  dollars,  at  the  Central 
Bank  here,  at  eighteen  per  cent  per  annum  from  date, 
value  received. 

''John  William  Randall. 
''Teresa  M.  Randall.'' 

On  the  same  day  the  note  was  indorsed  by  Mariano 
Armijo  as  follows : 

"Pay  to  Frank  Ruby  or  order. 

"Mariano  Armwo." 

The  note  was  then  transmitted  by  Mariano  Armijo 
to  and  received  by  the  complainant.  The  complainant 
stated  that  at  the  time  he  received  the  note  he  was  ab- 
sent from  the  territory  of  New  Mexico,  and  that  after 
receiving  the  same,  being  dissatisfied  with  the  form 
thereof,  and  being  desirous-  of  obtaining  from  the 
makers,  William  E.  Talbott,  John  William  Randall, 
and  Teresa  M.  Randall,  another  and  different  note  as 
evidence  of  said  indebtedness,  instead  and  in  lieu  of  the 
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note  above  set  forth,  for  that  purpose  he  sent  and  trans- 
mitted the  note  to  the  partnership  firm  of  Armijo  Bros. 
&  Borrodaile,  doing  business  in  Bernalillo  county,  and 
composed  of  Mariano  Armijo  and  others,  and  requested 
and  directed  them  to  procure  and  obtain  the  execution 
and  delivery  of  a  different  note,  as  before  mentioned. 
The  complainant  states,  on  information  and  belief,  that 
Armijo  Bros.  &  Borrodaile  neglected  to  obtain  any 
other  or  different  note  in  lieu  of  the  above  mentioned 
note,  and  that  the  said  John  William  Handall  and 
John  Borrodaile,  while  the  note  was  in  the  possession 
of  the  firm,  changed  and  altered  it  without  the  know- 
ledge or  consent  of  complainant,  in  such  manner  that 
the  same  became  and  was  in  form,  words,  and  figures 
following,  to  wit : 

*' $1,590.  00-100. 

'*Albuquebque,  N.  M.,  April  27,  1883. 

"One  year  after  date  we  promise  to  pay  to  the 
order  of  Mariano  Armijo,  in  trust  for  Frank  Ruby,  fifteen 
hundred  and  ninety  no  hundredths  dollars,  at  the  Cen- 
tral Bank  here,  at  twelve  per  cent  per  annum  from  date, 
value  received. 

"John  William  Eandall, 
"Tebesa  M.  Randall,'' 

And  signed  upon  the  back  as  hereinbefore  stated. 

The  complainant  further  stated  that  the  alteration 
was  so  made,  without  any  authority  or  direction  from 
him,  by  Randall  and  Borrodaile,  or  one  of  them,  in 
good  faith,  inadvertently  and  innocently,  for  the  pur- 
pose and  with  the  intent  on  their  part  to  execute  and 
carry  out  the  wishes  and  direction  of  the  complainant 
in  regard  to  the  procurement  of  another  and  different 
note,  and  in  lieu  or  instead  of  the  first  mentioned  note, 
and  by  mistake  and  inadvertence  on  their  part,  and  in 
the  mistaken  belief  that  by  the  means  of  such  alteration 
the  wishes  and .  directions  of  complainant  could  and 
would  be  as  well,  effectually,  and  legally  accomplished 
and  executed  as  by  the  execution  by  the  makers  of  an- 
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other  and  different  note  in  lieu  thereof,  and  without 
any  fraudulent  or  wrongful  intent  on  their  part,  or 
that  of  complainant,  or  of  any  other  person ;  that  Tal- 
bott pretends  and  gives  out  that  the  alteration  was 
made  without  his  knowledge  or  consent,  and  that  by 
reason  thereof  he  became,  was,  and  is  released  and  dis- 
charged from  all  liability  to  complainant  by  reason  of 
the  note  and  loan ;  alleges  that  John  William  Randall 
and  Teresa  M.  Randall  have  become  and  now  are  non- 
residents of  this  territory,  and  insolvent,  so  that  an 
action  or  judgment  at  law  against  them  would  be  use- 
less and  unavailing;  and  that,  unless  the  note  be 
restored  to  its  original  proper  form,  complainant  will 
sustain  irreparable  injury;  and  prays  that  this  may  be 
done,  and  for  further  relief  in  the  premises  as  equity 
may  require.  All  the  defendants  entered  their  ap- 
pearance. 

The  defendant  Talbott  demurred  to  the  bill  for 
want  of  equity,  the  court  sustained  the  demurrer,  and, 
the  complainant  refusing  to  plead  further,  the  court  dis- 
missed the  bill  as  to  the  defendant  Talbott,  at  the  com- 
plainant's costs,  and  the  complainant  brings  the  case 
into  this  court  by  appeal,  and  assigns  as  errors: 
**(1)  The  district  court  erred  in  sustaining  the  demurrer 
of  appellee  William  E.  Talbott,  one  of  the  defendants 
below,  to  the  the  amended  bill  of  complaint  of  appel- 
lant, the  complainant  below,  and  in  dismissing  said  bill, 
for  the  reason  that  the  same  is  sufficient  in  form  and 
substance  to  entitle  said  complainant  to  the  relief  therein 
prayed.  And  said  complainant  prays  that  the  judg- 
ment aforesaid  may  be  reversed  and  annulled,  and  that 
he  may  be  restored  to  all  things  which  he  has  lost  by 
occasion  of  said  judgment." 

Counsel  for  appellant  relies  upon  the  following 
propositions  as  grounds  for  the  reversal  of  the  judg- 
ment in  this  case:  (1)  Defendant  Talbott  was  a  joint 
maker  of  the  note,  and  defendant  Randall  was  his 
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agent  to  fill  up  and  deliver  the  same.  (2)  The  alter- 
ation having  been  innocently  and  mistakenly  made, 
under  the  admitted  circumstances,  equity  has  jurisdic- 
tion to  restore  the  instrument  to  its  proper  form. 
(3)  If  Borrodaile  and  Randall  held  to  have  acted  for 
appellants  and  not  as  strangers,  then  the  bill  shows 
that  they  were  acting  under  mistake,  and  without 
fraudulent  purpose,  and  appellant,  as  an  innocent 
party,  is  entitled  in  equity  to  the  correction ,  which  can 
not  impose  any  burden  upon  Talbott  diflEerent  from 
that  which  he  confessedly  assumed  by  signing  the  note 
upon  the  faith  of  which  appellant  advanced  the  money. 
Equity  has  jurisdiction  to  correct  a  mistake  of  law  as 
well  as  of  fact,  which  a  court  of  law  has  not. 

1.  The  authorities  cited  under  the  first  proposition 
present  the  case  of  a  blank  indorsement  by  a  third 
party,  made  before  the  instrument  is  indorsed  by  the 
payee,  and  before  it  is  delivered;  the  question  beiqg 
whether  the  party  is  to  be  deemed  an  original  promisor, 
guarantor,  or  indoraer.  This  question  was  fully  ex- 
amined by  the  supreme  court  of  the  United  States  in 
the  case  of  Good  v.  Martin,  95  U.  S.  90.  It  is  not 
necessary  to  give  this  question  a  separate  consideration 
in  the  present  case,  as  the  rights  and  liabilities  of  the 
parties  will  be  shown  in  the  examination  of  the  other 
propositions. 

2.  In  Lubbering  v.  Kohlbrecher,  22  Mo.  596,  the 
court  held  that,  * 'where  material  alteration  is  made  in 

a  promissory  note  by  one  unauthorized  by 

Promissory  note:  ,        ., ,  .    .,       i  i    j  j        a 

alteration  by        aud  witbout  the  kuowledge  or  consent  of 

mistake:   liaWl-  a  t  m         ,i  .        . 

it;r  of  indorscr:    tho  owuer  of  such  note,  the  note  is  not 

bill  of  reform.  .  t     i  . 

thereby  avoided  as  against  such  owner.'' 
The  words  "'with  interest  from  date,"  were  added  to 
the  note  after  its  execution.  In  Evants  v.  Adm'r  and 
Heirs  of  Strode,  11  Ohio  R.  (Stanton)  480,  the  court 
said:  '^  Where  an  instrument,  by  a  mistake  of  the 
Vol.  5  n.  m. — 17 
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parties  as  to  the  legal  effect  of  the  terms  ased^  fails 
to  carry  out  their  intention,  relief  may  be  afforded  in 
equity;"  and  that  '*a  mistake  of  law  may  be  corrected 
in  equity."  In  Langenberger  v.  Kreiger,  48  Cal.  147, 
the  court  held:  **If  a  person  without  authority  to  do 
so,  and  who  is  not  the  agent  for  the  payee  for  that  pur- 
pose, writes  across  the  face  of  a  draft  payable  generally 
in  money  the  words  'payable  in  United  States  gold 
coin,'  it  is  not  such  an  alteration  of  the  draft  as  vitiates 

< 

it."  So,  in  the  case  of  Bank  v.  Emerson,  10  Paige, 
359,  it  was  held  that  **the  court  of  chancery  is  author- 
ized to  correct  the  errors  and  to  supply  the  omissions 
of  its  registers,  clerks,  and  other  officers,  when  it  can 
be  done  without  detriment  to  the  rights  of  third  persons, 
and  where  substantial  justice  requires  it  to  be  done." 
These  citations  will  suffice,  as  presenting  the  views  of 
counsel  for  the  appellant  on  his  side  of  the  case. 

Counsel  for  Talbott,  the  appellee,  contends  that  as 
the  alteration  of  the  note  was  made  by  one  of  the 
makers  and  the  agent  of  the  appellant,  without  the 
knowledge  or  consent  of  the  appellee,  it  operated  to 
discharge  him  from  liability  on  the  note.  Authorities 
are  cited  by  counsel  in  support  of  the  proposition.  The 
case  of  Wood  v.  Steele,  6  Wall.  80,  was  an  action  upon 
a  promissory  note  made  by  Steele  and  Newson,  beariiig 
date  October  11,  1858,  payable  to  their  own  order,  one 
year  from  date,  and  indorsed  by  them  to  Wood,  the 
plaintiff.  It  appeared  on  the  face  of  the  note  that 
** September "  had  been  stricken  out,  and* 'October 
11th"  substituted  as  the  date.  The  circuit  court  in- 
structed the  jury  "that,  if  the  said  alteration  was  made 
after  the  note  was  signed  by  the  defendant.,  Steele,  and 
by  him  delivered  to  the  other  maker,  Newson,  Steele 
WAS  discharged  from  all  liability  on  said  note."  The 
jury  found  for  the  defendant,  and  the  plaintiff  prose- 
cuted a  writ  of  error  to  reverse  the  judgment  to  the 
supreme  court  of  the  United  States.    The  court  said: 
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*'It  was  a  rule  of  the  commoD  law,  as  far  back  as  the 
reign  of  Edward  III,  that  a  rasure  in  the  deed  avoids 
it.  The  eflEect  of  alterations  in  deeds  was  considered  in 
Pigot^s  case,  and  most  of  the  authorities  upon  the  sub- 
ject down  to  that  time  were  referred  to.  In  Master  v. 
Miller,  the  subject  was  elaborately  examined  with  ref- 
ence  to  commercial  paper.  It  was  held  that  the  estab- 
lished rules  apply  to  that  class  of  securities  as  well  as  to 
deeds.  It  is  now  settled  in  both  English  and  American 
jurisprudence  that  a  material  alteration  in  any  com- 
mercial paper,  without  the  consent  of  the  party  sought 
to  be  charged,  extinguishes  his  liability.  *  *  *  The 
alteration  of  the  date,  whether  it  hasten  or  delay  the 
time  of  payment,  has  been  uniformly  held  to  be 
material.  The  fa<5t  in  this  case  that  the  alteration  was 
made  before  the  note  passed  from  the  hands  of  Newson, 
can  not  affect  the  result.  He  had  no  authority  to 
change  the  date.  The  grounds  of  the  discharge  in  such 
cases  are  obvious.  The  agreement  is  no  longer  the  one 
into  which  the  defendant  entered.  Its  identity  is 
changed.  Another  is  substituted  without  his  consent, 
and  by  a  party  who  had  no  authority  to  consent  for 
him.  There  is  no  longer  the  necessary  concurrence  of 
minds.  *  *  *  To  prevent  and  punish  such  tampering, 
the  law  does  not  permit  the  plaintiff  to  fall  back  upon 
the  contract  as  it  was  originally.  In  pursuance  of  a 
stem  but  wise  policy,  it  annuls  the  instrument  as  to  the 
party  sought  to  be  wronged.  *  *  *  The  rule,  that 
where  one  of  two  innocent  persons  must  suffer,  he  who 
has  put  it  in  the  power  of  another  to  do  the  wrong 
must  suffer  the  loss.  *  *  *  The  defendant  could  no 
more  have  prevented  the  alteration  than  he  could  have 
prevented  a  complete  fabrication,  and  he  had  as  little 
reason  to  anticipate  one  as  the  other.  The  law  regards 
the  security  after  it  is  altered  as  an  entire  forgery  with 
respect  to  the  parties  who  have  not  consented,  and,  so 
far  as  they  are  concerned,  deals  with  it  accordingly,'' 
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— referring  to  the  following  cases :  Goodman  v.  East- 
man, 4  N.  H.  456;  Waterman  v.  Vose,  43  Me.  504; 
Outhwaite  v.  Luntley,  4  Camp.  180;  United  States  v. 
Boone,  391;  Mitchell  v.  Ringgold,  3  Har.  &  J.  159; 
Stephens  v.  Graham,  1  Serg,  &  R.  509;  Miller  v.  Gille- 
land,  19  Pa.  St.  119;  Heffner  v.  Wenrich,32  Pa.  St.  423; 
Stout  V.  Cloud,  5  Litt.  207;  Lisle  v.  Rogers,  18  B.  Mou. 
529.  Story,  in  his  Equity  Jurisprudence  (volume  1,  sec. 
138),  says:  *'  It  is  a  matter  of  regret  that,  in  the  present 
state  of  the  law,  it  is  not  practicable  to  present  in  any 
more  definite  form  the  doctrine  respecting  the  effect  of 
mistakes  of  law,  or  to  clear  the  subject  from  some  ob- 
scurities and  uncertainties  which  still  surround  it.  But 
it  may  be  safely  affirmed  upon  the  highest  authority,  as 
well  as  established  doctrine,  that  a  mere  naked  mistake 
of  law,  unattended  with  any  special  circumstances  as 
have  been  above  suggested,  will  furnish  no  giwmd  for 
the  interposition  of  a  court  of  equity ;  and  the  present 
disposition  of  courts  of  equity  is  to  narrow,  rather  than 
to  enlarge,  the  operation  of  exceptions. "  Id. ,  sees.  110,. 
Ill;  Story  Cont.,  sec,  407. 

Though  it  may  be  difficult  to  reconcile  these  con- 
flicting decisions,  it  is  believed,  on  the  weight  of  au- 
thority, that  the  alteration  of  the  note  was  material ; 
and  being  done  by  one  of  the  makers  and  by  John 
Borrodaile,  or  one  of  them,  without  the  consent  of 
Talbott,  he  was  thereby  discharged  from  liability  on 
the  note.  It  is  not  alleged  in  the  petition  why  Ruby 
was  dissatisfied  with  the  original  note,  except  as  to  its 
form,  nor  what  was  the  form  he  desired,  only  that  it 
should  be  another  and  different  note  from  the  makers, 
Talbott  and  John  William  Randall  and  Teresa 
Randall,  as  evidence  of  the  debt.  Ruby  appears  to  be 
in  possession  of  the  altered  note,  which  he  asks  may 
be  restored  to  its  original  form,  and  which  bore  an  un- 
lawful and  usurious  rate  of  interest.  The  sum  for 
which  the  note  was  given  and  its  date  and  the  rate  of 
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interest,  were  altered,  and  a  different  sum  and  date 
and  rate  of  interest  substituted.  It  would  be  a  useless 
proceeding  to  restore  the  note  to  its  original  form,  un- 
less it  was  intended  that  Talbott  should  be  liable  as  in- 
dorser  or  one  of  the  makers.  The  demurrer  was 
properly  sustained,  and  the  bill  of  complaint  dis- 
missed as  to  Talbott.    Judgment  affirmed. 

Henderson,  J.,  concurs. 

Long,  C.  J. — With  due  deference  and  respect  to 
the  opinion  of  the  majority  of  the  court,  I  prefer  to 
place  the  affirmance  of  the  judgment  below  on  the 
grounds  herein  stated,  and  am  not  willing  to  hold  that 
the  alterations  of  the  note  complained  of  in  the  bill 
avoided  it  entirely.  The  right  of  the  holder  of  a  contract, 
erased  and  interlined  without  his  authority  or  consent, 
to  enforce  such  instrument,  is  an  important  one,  and  I 
am  not  willing  to  hold  a  principle  which  might  deprive 
the  holder  of  such  paper  from  enforcing  it.  The  com- 
plainant's bill  tersely  states  the  theory  of  his  case,  and 
is  as  follows : 

'*Your  orator,  Frank  Ruby,  a  citizen  and  resident 
of  the  State  of  Colorado,  brings  this,  his  bill  of  com- 
plaint, against  William  E.  Talbott,  a  citizen  and  resi- 
dent of  the  county  of  Bernalillo  and  territory  of  New 
Mexico,  and  John  William  Randall  and  Teresa  M.  Ran- 
dall, citizens  and  residents  of  the  state  of  New  York, 
defendants  herein,  and  thereupon  your  orator  complains 
and  says:  That  heretofore,  to  wit,  on  the  17th  day  of 
April,  A.  D.  1883,  at  said  county  of  Bernalillo,  at  the 
request  of  said  defendants  herein,  your  orator  loaned 
to  John  William  Randall  the  sum  of  fifteen  hundred 
dollars  in  lawful  money  of  the  United  States,  and  in 
consideration  thereof  the  said  defendants,  as  evidence  of 
said  indebtedness,  made,  executed,  and  delivered  to  one 
Mariano  Armijo,  in  trust  for  your  orator,  their  certain 
promissoi-y  note  hereinafter  specially  mentioned  and 
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described.  Your  orator  states  that,  prior  to  the  execu- 
tion and  delivery  of  said  note,  the  defendant  William 
E.  Talbott,  by  the  name  and  signature  of  W.  E.  Tal- 
bott, wrote  and  indorsed  his  signature  and  name  upon 
the  back  of  said  note,  and  delivered  the  same  in  blank 
to  the  defendant  John  William  Randall,  and  that  there- 
after the  same  was,  by  and  under  the  direction  of  said 
John  William  Randall,  subscribed  and  signed  by  the 
said  John  William  Randall,  and  Teresa  M.  Randall, 
and  afterward,  to  wit,  on  the  same  day,  was  delivered 
to  one  Mariano  Armijo  in  trust  for  your  orator.  That 
when  the  said  note  was  so  delivered  to  Mariano  Armijo 
in  trust  for  your  orator,  as  aforesaid,  the  same  was  in 
words  and  figures  as  follows,  to  wit : 
"  '$1,500.00. 

'*  *  Albuquerque,  N.  M.,  April  17,  1883. 

**  *One  year  after  date  we  promise  to  pay  to  the 
order  of  Mariano  Armijo,  in  trust  for  Frank  Ruby, 
fifteen  hundred  no  hundredths  dollars,  at  the  Central 
Bank  here,  at  eighteen  per  cent  per  annum  from  date^ 
value  received. 

**  'John  William  Randall. 
**  *Teresa  M.  Randall.' 

'*And  that  thereafter,  to  wit,  on  the  same  day,  the 
said  note  was  indorsed  by  the  said  Mariano  Armijo,  as 
follows : 

''  'Pay  to  Frank  Ruby  or  order. 

*  * '  [  Signed]  Mariano  Armijo.  ' 

^^And  the  same  was  then  by  the  said  Mariano 
Armijo  transmitted  to  and  received  by  your  orator. 
Your  orator  states  that  at  the  time  said  note  was  so 
received  by  him  he  was  absent  from  said  territory  of 
New  Mexico,  and  that  after  receiving  the  same,  being 
dissatisfied  with  the  form  thereof,  and  being  desirous 
of  obtaining  from  the  said  makers,  William  E.  Talbott, 
John  William  Randall,  and  Teresa  M.  Randall,  another 
and  different  note,  as  evidence  of  said  indebtedness^ 
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instead  and  in  lieu  of  the  said  note  above  set  forth,  for 
that  purpose  sent  and  transmitted  said  note  to  the 
partnership  firm  doing  business  under  the  name  and 
style  of  'Armijo  Bros.  &  Borrodaile,'  at  said  county  of 
Bernalillo,  and  composed  of  Mariano  Armijo,  Elias 
Armijo,  and  John  Borrodaile,  and  requested  and 
directed  them  to  procure  and  obtain  the  execution  and 
delivery  of  such  other  and  diflEerent  note  before  men- 
tioned and  as  evidence  of  said  loan  hereinbefore  men- 
tioned. 

^*Your  orator  further  states  that  he  is  informed 
and  believes  that  the  said  Armijo  Bros.  &  Borrodaile 
neglected  and  failed  to  obtain  the  execution  and 
delivery  of  any  other  or  different  note  to  your  orator  in 
lieu  of  said  above  mentioned  note,  and  that  the  said 
John  William  Randall  and  John  Borrodaile,  while  said 
note  was  so  in  possession  of  said  firm,  Armijo  Bros. 
&  Borrodaile,  for  the  purpose  aforesaid,  changed  and 
altered  the  said  note,  without  the  knowledge  or  con- 
sent of  your  orator,  in  such  manner  that  the  same 
became  and  was  in  form,  words,  and  figures  following^ 
to  wit: 
*'  *$1,590.00-100. 

**  'Albuquebque,  N.  M.,  April  27, 1883. 

**  'One  year  after  date  we  promise  to  pay  to  the  or- 
der of  Mariano  Armijo,  in  trust  for  Frank  Ruby,  fifteen 
hundred  and  ninety  no  hundredths  dollars,  at  the  Cen- 
tral Bank  here,  at  twelve  per  cent  per  annum  from 
date,  value  received. 

'*  'John  William  Randall. 
'*  'Teresa  M.  Randall.' 

*' And  signed  upon  the  back  thereof  as  hereinbefore 
stated. 

"Your  orator  further  states  that  the  said  alteration 
was  so  made  without  any  authority  or  direction  from 
your  orator  by  the  said  Randall  and  Borrodaile,  or  one 
of  them,  in  good  faith,  inadvertently  and  innocently, 
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for  the  purpose  and  with  the  intent  on  their  part  to 
effectuate  and  carry  out  the  wishes  and  direction  of 
your  orator  in  regard  to  the  procurement  of  another 
and  different  note  in  lien  and  instead  of  said  note  as 
first  hereinbefore  set  forth ;  and  by  mistake  and  inad- 
vertence on  their  part,  and  in  the  mistaken  belief  that 
by  means  of  such  alterations  the  wishes  and  directions 
aforesaid  of  your  orator  could  and  would  be  as  well, 
effectuallyj  and  legally  accomplished  and  executed  as 
by  the  execution  by  said  makers  of  another  and  differ- 
ent note  in  lieu  thereof,  and  without  any  fraudulent  or 
wrongful  intent  on  their  part  or  that  of  your  orator,  or 
of  any  other  pereon.  But  your  orator  states  that  said 
Talbott  pretends  and  gives  out  that  said  alteration  was 
made  without  his  knowledge  or  consent,  and  that  by 
reason  thereof  he  became,  was,  and  is  released  and  dis- 
charged from  all  liability  to  your  orator  by  reason  of 
said  note  or  said  loan  hereinbefore  mentioned.  Your 
orator  isi  advised  by  counsel  and  believes  that  on 
account  and  by  reason  of  said  alteration  he  is,  by  the 
strict  rules  of  the  common  law,  barred  and  deprived  of 
the  right  of  recovery  against  said  Talbott  upon  said 
note  in  its  said  altered  form,  and  your  orator  is 
informed  and  believes,  and  so  states,  that  since  the 
alteration  of  the  said  note,  and  since  the  same  became 
due  and  payable  according  to  the  terms  thereof,  the 
said  John  William  Handall  and  Teresa  M.  Randall  have 
become  and  are  now  nonresidents  of  this  territory,  and 
wholly  insolvent,  so  that  an  action  or  judgment  at  law 
against  them,  or  either  of  them,  would  be  wholly  use- 
less and  unavailing,  and  that,  unless  said  note  be 
restored  to  its  original  and  proper  form,  your  orator 
will  sustain  irreparable  injury.  Forasmuch,  therefore, 
as  your  orator  is  without  remedy  in  the  premises,  except 
in  a  court  of  equity,  and  to  the  end  that  the  said  Wil- 
liam E.  Talbott,  John  William  Randall,  and  Teresa  M. 
Randall,  who  are  made  parties  defendant  to  this  bill, 
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may  be  required  to  make  full,  true,  and  perfect  answer 
to  the  same,  but  not  under  oath  (the  answer  under 
oath  being  hereby  expressly  waived),  and  that  the  said 
promissoiy  note  may  be  restored  by  the  said  defend- 
ants to  the  original  and  proper  form  thereof,  before  the 
same  was  altered  as  aforesaid,  or  in  default  of  such 
restoration  by  them  by  the  master  in  chancery  of  this 
court,  or  in  some  other  manner  under  the  direction  of 
this  court,  and  that  your  orator  may  have  such  other 
and  further  relief  in  the  premises  as  equity  may  require 
and  to  your  honor  shall  seem  meet." 

To  this  bill  a  demurrer  was  sustained  by  the  court 
below,  and  that  action  is  complained  of  here. 

It  will  be  observed  this  is  not  an  action  at  law  to 
recover  on  the  note  either  on  its  original  or  in  its  new 
form  after  the  change,  but  is  an  appeal  to  the  equity 
jurisdiction  of  the  court,  under  the  particular  facts 
pleaded,  to  restore  the  note  by  decree  to  its  original 
form ;  the  bill  shows  a  very  strong  case  for  relief  in 
some  way.  The  alteration  complainant  did  not  author- 
ize, nor  does  it  anywhere  appear  that  he  ratified  or 
approved  or  consented  to  the  act  whereby  the  form  of 
the  note  in  substantial  particulars  was  changed,  nor 
was  he  in  any  way  negligent,  nor  did  he  impose  any 
hardship  upon  the  accommodation  maker,  Talbott ;  yet 
it  is  contended,  by  the  operation  of  some  rule  of  law, 
that  he  can  not  recover  on  the  note  as  originally  made, 
or  as  altered,  and  that  equity  will  not  decree  a  restora- 
tion. If  so,  complainant  is  made  the  victim  of  an  act 
done  without  his  authority  or  consent,  never  approved 
or  ratified  by  him,  and  which  he  was  powerless  to  pre- 
vent. I  do  not  believe  the  law  imposes  such  a  hard- 
ship on  an  innocent  person.  To  do  so  would  be  to  pun- 
ish when  there  is  no  offense ;  to  inflict  a  penalty  where 
there  is  no  wrong.  The  original  transaction,  as  ap- 
pears by  the  averments  in  the  bill,  was  this:  Mariano 
Armijo  was  the  trustee  of  Ruby.     The  Randalls  pro- 
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cured  from  Ruby  a  loan  of  $1,500,  on  the  faith  of  their 
signature  to  the  note  as  originally  made,  and  the  signa- 
ture as  an  accommodation  maker  of  Talbott,  who  may 
in  some  sense  be  called  a  ''surety."  The  name  of  Tal- 
bott on  the  paper  was  probably  the  inducement  for 
Ruby  to  part  with  his  $1,500.  When  the  note  was 
executed  and  delivered  to  Armijo,  and  the  money  paid 
to  the  Randalls,  the  transaction  was  completed  and  the 
legal  liability  of  Talbott  fixed.  The  promise  being 
made  to  Armijo,  in  trust  for  Ruby,  no  assignment  to 
him  was  necessary.  The  position  of  the  appellee  is 
that,  without  payment  by  the  maker,  in  the  absence  of 
negligence  on  the  part  of  Ruby,  the  holder,  with  no 
fraud  or  improper  or  wrongful  act  imputed  to  him,  yet 
the  maker  is  discharged  of  liability,  and  all  remedy  for 
Ruby  is  gone.  The  position  is  that  he  can  not  recover 
on  the  note  in  its  new  form,  because  it  is  not  the  note 
of  Talbott ;  that  he  can  not  recover  on  it  in  the  original 
form,  because  the  unauthorized  interlineation  in  the 
the  note,  and  addition  thereto,  has  destroyed  its  valid- 
ity, and  that  equity  is  powerless  to  relieve.  If  that  is 
a  correct  position,  then  there  may  be  a  wrong  and  no 
remedy.  I  do  not  believe  an  honest  obligation  to  pay 
money  can  be  discharged  or  wiped  out  in  that  way; 
but,  to  the  contrary,  hold  that  the  complainant  Ruby 
has  an  ample  legal  remedy,  by  an  action  at  law  on  the 
note  in  its  original  form,  with  averments  like  those  in 
the  bill  of  complaint,  showing  that  the  interlineations 
and  changes  were  made  without  the  holder's  consent 
or  authority  or  knowledge.  Proof  of  such  averments 
would  relieve  the  holder  of  all  responsibility  for  the 
altertion,  and  require  the  court  to  disregard  them.  The 
averments  of  the  bill  are  clearly  to  the  eflEect  that 
Armijo  Bros.  &  Borrodaile  were  by  Ruby  created  his 
particular  agents  to  do  one  single  act,  and  not  his 
general  agents.  On  this  point  the  bill  avers:  ''Your 
orator  states  that  at  the  time  said  note  was  received  by 


J 


Feb.  1889]  Ruby  v.  Talbott.  267 


him  he  was  absent  from  the  territory  of  New  Mexico, 
and  after  receiving  the  same,  being  dissatisfied  with  the 
form  thereof ,  and  being  desirous  of  obtaining  from  the 
makers,  Wm.  E.  Talbott,  John  W.  Randall,  and  Teresa 
M.  Randall,  another  and  different  note  as  evidence  of 
said  indebtedness,  instead  and  in  lieu  of  the  note  above 
set  forth,  for  that  purpose  sent  and  transmitted  said  note 
to  the  partnership  firm  doing  business  under  the  name 
and  style  of  *  Armijo  Bros.  &  Borrodaile,'  at  said  county 
of  Bernalillo,  *  *  ♦  and  requested  and  directed 
them  to  procure  and  obtain  the  execution  and  delivery 
of  such  other  and  different  note,  before  mentioned,  and 
as  evidence  of  said  loan  before  mentioned.^' 

A  general  agent  is  one  authorized  to  transact  all 
his  principal's  business,  or  all  of  his  business  of  some 
particular  kind.  A  particular  agent  is  one  authorized 
to  do  one  or  two  particular  things.  *  *  *  **If  a 
particular  or  special  agent  exceeds  his  authority,  the 
principal  is  not  bound.''  1  Pars.  Cont.  40.  The  aver- 
ments just  quoted  from  the  bill  show  clearly  that 
Ruby  created  the  firm  as  his  special  agent  only  to  take 
a  new  note  and  thereupon  surrender  the  old  one.  The 
firm  was  not  constituted  his  general  agent  to  erase, 
interline,  add  to,  or  alter  the  old  note.  On  the  con- 
trary, the  authority  was  carefully  guarded  and  ex- 
pressly limited  to  the  taking  of  a  new  note  in  lieu  of 
the  old  one.  The  firm  exceeded  its  authority,  and, 
instead  of  requiring  a  new  note,  as  its  instructions  pro- 
vided, went  outside  of  its  authority,  and,  without 
either  the  knowledge  or  consent  of  Ruby,  changed  by 
alteration  the  old  note  in  important  particulars,  as  will 
be  seen  by  the  bill.  This  act,  outside  of  the  authority 
of  the  agent,  should  not  bind  Ruby,  while  he  repudiates 
the  act.  The  question  here  is  between  the  holder  and 
Talbott,  the  original  accommodation  maker,  it  being 
averred  in  the  bill  that  the  Randalls  are  both  non- 
residents of  the  territory,  and  also  insolvent.     If  it  be 
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held  that  this  unauthorized  act  does  not  discharge 
Talbott,  such  a  holding  does  not  enlarge  his  liability, 
but  only  compels  him  to  perform  his  original  promise. 
There  is  nothing  in  the  case  in  the  nature  of  an  estop- 
pel, as  Ruby  has  done  nothing  apparent  from  the  aver- 
ments to  work  an  estoppel.  The  original  note  should 
not  be  avoided  against  Ruby  as  a  penalty  for  tamper- 
ing with  it,  because  the  averments  show  he  has  not 
done  so.  Talbott,  by  the  act  complained  of,  can  in  no 
way  be  made  to  pay  more  than  he  agreed.  The  case 
of  Wood  V.  Steele,  6  Wall.  81,  is  not  conclusive  of  this 
one.  In  that  case  the  alteration  in  the  instrument  was 
by  one  of  the  makers,  and  before  its  delivery  to  the 
payee,  and  the  action  was  not  on  the  original  note, 
but  on  the  instrument  in  its  changed  form.  The  court 
properly  held  the  new  note  was  not  the  note  the  surety 
signed,  and  he  was,  therefore,  not  liable.  Of  course, 
as  to  him,  the  new  note  was  a  forgery,  because  he 
never  signed  it,  and  the  alteration  made  it  in  effect  a 
new  note.  What  the  court  say  in  that  case  about  the 
effect  of  the  alteration  in  the  note  as  originally  signed 
is  entirely  outside  the  issue  then  before  the  court,  and 
may  properly  be  regarded  as  obiter  dictum,  and  not 
binding  on  this  court. 

In  Lubbering  v.  Kohlbrecher,  22  Mo.  596,  the 
effect  of  an  unauthorized  alteration  in  a  note  was 
passed  upon.  That  case  was  a  suit  on  a  note  for  $100. 
The  defendants  proved  that  the  words  ''with  interest 
from  date"  were  added  to  the  note  after  its  execution. 
The  court  below  in  that  case  declared  the  law  to  be  as 
follows:  ''First.  The  plaintiff  is  not  affected  by  any 
alteration  or  erasure  or  spoliation  made  on  the  note  sued 
on,  unless  the  same  was  done  by  her  or  by  her  knowl- 
edge or  consent.  Second.  An  agent  has  no  implied 
authority  to  do  an  unlawful  act,  so  as  to  bind  his  prin- 
cipal, unless  such  act  is  done  by  the  knowledge  or 
consent  of  the  principal."    The  supreme  court  hold 
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the  law  as  declared  to  be  correct,  and  say:  ''In  this 
case  the  addition  of  the  words  and  the  subsequent 
erasure  of  them  was  not  brought  home  to  the  plaintiff. 
She  is  not  bound  by  the  illegal  and  unauthorized  con- 
duct of  those  who  were  her  agents,  nor  should  she  be 
affected  by  any  act  wrong  in  law,  and  not  within  the 
scope  of  the  agent's  authority  or  business,  unless  the 
act  be  sanctioned,  or  subsequently  aflBrmed,  by  her.'^ 

In  U.  S.  V.  Spalding,  2  Mason,  478,  Justice 
Story  very  strongly  condemned  the  old  doctrine,  that 
every  material  alteration  of  a  deed,  even  by  a  stranger, 
and  without  privity  of  either  party,  avoided  the  deed^ 
He  considered  the  old  •rule  as  repugnant  to  common 
sense  and  justice,  as  inflicting  on  an  innocent  party  all 
the  losses  occasioned  by  mistake,  by  accident,  or  the 
wrongful  acts  of  others. 

To  the  same  effect  is  Langenberger  v.  Kreiger, 
48  Cal.  148.  In  that  case  the  defendant,  residing  at 
Anaheim,  made  and  delivered  to  one  Smith,  for  the 
plaintiffs,  a  draft  on  Leopold  Kahn  of  San  Francisco, 
for  $622,  payable  to  the  order  of  the  plaintiffs,  but 
specified  no  particular  kind  of  money  in  which  it  was 
to  be  paid.  On  receiving  the  draft.  Smith,  without 
the  authority  of  the  defendant,  and,  so  far  as  the  evi- 
dence shows,  without  the  knowledge  or  authority  of 
the  plaintiffs,  wrote  across  it,  in  red  ink,  the  words, 
''payable  in  United  States  gold  coin."  Notwithstand- 
ing this  alteration,  a  judgment  was  rendered  on  the 
draft,  which  was  upheld  in  the  supreme  court.  The 
court  say:  ''There  was  no  evidence  as  to  the  nature  or 
extent  of  Smith's  agency,  and,  in  the  absence  of  all 
proof  on  that  point,  it  can  not  be  inferred  that  Smith 
was  acting  in  the  scope  of  his  agency  in  writing  these 
words  across  the  draft,  and  the  plaintiffs  are  not  bound 
by  or  responsible  for  his  unauthorized  act,  unless  they 
subsequently  adopted  and  ratified  it  vrith  knowledge 
of  the  facts.     *     *     *    It  was,  therefore,  the  unau- 
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thorized  act  of  a  stranger  having  no  interest  in  the 
transaction,  and  did  not  vitiate  the  draft/' 

That  case  is  in  point.  The  firm  of  Armijo  Bros. 
&  Borrodaile  stood  in  the  same  relation  to  the  note 
that  Smith  did  to  the  draft.  Each  was  a  holder  of  the 
paper  for  a  particular  purpose,  as  the  agent  of  its 
owner,  and  neither  had  right  to  add  to  or  take  from 
the  paper.  Each  acted  outside  of  authority,  and  if  in 
the  California  case  the  holder  of  the  draft  should  not 
in  law  be  defeated  of  his  right  by  the  unauthorized  act 
of  an  agent,  in  this  case  the  plaintiff  should,  in  an 
action  at  law  on  the  original  note,  have  relief  against 
the  unauthorized  act  of  his  agent ;  especially  where  it 
would  not  make  the  indorser's  liability  greater  by  a 
single  nickel  than  that  which  he  originally  assumed. 
**A  distinction  is  to  be  observed  between  the  alteration 
and  the  spoliation  of  an  instrument  as  to  the  legal  con- 
sequences. An  alteration  is  an  act  done  upon  the 
instrument  by  which  its  meaning  or  language  is 
changed.  The  term  is,  at  this  day,  usually  applied  to 
the  act  of  the  party  entitled  under  the  deed  or  instru- 
ment, and  imports  some  fraud  or  improper  design  on 
his  part  to  change  its  effect.  But  the  act  of  a  stranger, 
without  the  participation  of  the  party  interested,  is  a 
mere  spoliation,  not  changing  its  legal  operation,  so 
long  as  the  original  writing  remains  legible.  If,  by 
the  unlawful  act  of  a  stranger,  the  instrument  is  muti- 
lated or  defaced,  so  that  its  identity  is  gone,  the  law 
regards  the  act,  so  far  as  the  rights  of  the  parties  to 
the  instrument  are  concerned,  merely  as  an  accidental 
destruction  of  primary  evidence.''  1  Greenl.  Ev., 
sec.  566.  In  Union  and  Nat'l  Bank  v.  Eoberts,  45 
Wis.  377,  it  is  held,  where  one  made  an  alteration  in  a 
note  not  having  authority  to  do  so,  that  as  to  such  act 
he  was  a  mere  trespasser,  and  the  note  was  not  thereby 
to  be  held  void.  *'When  the  spoliation  be  done  by  an 
agent  of  one  of  the  parties,  it  will  not  avoid  the  con- 
tract, if  the  agent  had  no  express  or  implied  authority 
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to  do  it.''  Am.  and  Eng.  Cyclopedia  of  Law,  505. 
To  support  the  text  the  author  cites  the  following 
authorities.  Brent  v.  Eoff,  35  Barb.  (N.  Y.)  50;  Collins 
V.  Makepeace,  13  Ind.  448;  Hunt  v.  Gray,  35  N.  J. 
Law,  227,  10  Am.  Rep.  232;  Bigelow  v.  Stilphen,  35 
Vt.  521,  67  Am.  Dec.  459.  **An  alteration,  when 
made  by  a  stranger  to  a  contract,  can  not  invalidate 
it.''    1  Am.  and  Eng.  Cyclopedia  of  Law,  505. 

Mr.  Parsons,  in  his  work  on  Contracts  (volume  2, 
p.  716,  note  m),  fully  discusses  the  effect  of  an  altera- 
tion upon  written  instruments.  He  says:  ''In  this 
country  it  is  clearly  settled  that  a  material  alteration 
by  a  stranger  will  not  render  an  instrument  void,  if  it 
can  be  shown  by  evidence  what  the  instrument  was 
before  it  was  altered."  The  following  authorities  are 
cited  by  the  learned  author,  whose  accuracy  of  state- 
ment as  to  the  result  of  decided  cases  is  always  received 
as  correct,  in  support  of  his  views.  Nichols  v.  Johnson, 
10  Conn.  192;  Rees  v.  Overbaugh,  6  Cow.  746;  Lewis 
V.  Payn,  8  Cow.  71;  Medlin  v.  Platte  Co.,  8  Mo.  235; 
Davis  V.  Carlisle,  6  Ala.  707;  Waring  v.  Smyth,  2 
Barb.  Ch.  119;  Smith  v.  McGowan,  3  Barb.  404; 
Jackson  v.  Malin,  15  Johns.  293;  City  of  Boston  v. 
Benson,  12  Cush.  61;  Worrall  v.  Green,  39  Pa.  St. 
388.  ^^If  the  alteration  be  not  fraudulent,  although  it 
cancels  the  instrument,  it  will  not  cancel  the  debt  of 
which  the  instrument  is  evidence."  2  Pars.  Cont. 
720;  Vogle  v.  Ripper,  34  111.  100. 

In  Hunt  V.  Gray,  35  N.  J.  Law,  227,  also  quoted 
in  10  Am.  Rep.  232,  in  addition  to  the  discussion  of 
that  question  in  the  opinion,  the  following  authorities 
are  cited  in  a  note,  in  support  of  the  doctrine  'Hhat 
the  alteration  of  an  instrument  by  a  stranger  to  it  will 
not  avoid  the  instrument:"  Ford  v.  Ford,  17  Pick. 
418;  Piersol  v.  Grimes,  30  Ind.  129;  Crockett  v. 
Thomason,  5  Sneed,  342;  Fulmer  v.  Seitz,  9  Am.  Rep. 
172,  and  notes.    It  has  been  impossible  to  examine 
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the  authorities  thus  cited  l^y  the  note  to  the  New 
Jersey  case,  to  verify  the  correctness  of  the  citation, 
but  they  are  given  here  in  the  belief  that  they  will  be 
found  to  support  the  principle  to  which  they  are  cited. 
Hunt  v.  Gray,  supra,  contains  to  my  mind  such  a 
forcible  and  irresistible  argument  in  support  of  the 
position  that  a  liability  exists  at  law  on  the  original 
note  in  this  case  described,  that  full  extracts  from  the 
opinion  of  that  court  are  here  given.  The  facts  of 
that  case,  as  disclosed  by  the  record,  are  these:  The 
suit  was  upon  a  note  of  which  the  defendant  was 
maker,  one  John  E.  Hunt  being  the  payee.  The  con- 
sideration of  the  note  was  a  horse  sold  and  delivered. 
This  horse  was  the  property  of  George  Hunt,  the 
plaintiff,  for  whom  said  John  E.  Hunt  was  acting  as 
agent  in  the  sale  of  the  horse.  This  agency  was  not 
disclosed  to  defendant.  Upon  receipt  of  the  note  the 
agent  showed  it  to  his  principal,  the  plaintiff,  and  took 
it  to  the  bank  to  have  it  discounted  for  his  use.  The 
bank  refused  to  cash  the  note,  as  it  was  drawn  without 
** defalcation"  merely.  The  agent,  without  knowl- 
edge of  the  plaintiff,  thereupon  inserted  into  the  note 
the  words  '*or  discount."  The  bank  then  took  the 
note,  and  the  proceeds  passed  to  the  plaintiff.  The 
note  not  being  paid  at  maturity,  the  plaintiff  took  it 
up,  and  brought  suit  upon  it  in  the  action  then  before 
the  supreme  court.  That  court  say:  **The  alteration 
was  a  material  one,  and  it  is  alleged  it  was  made  by 
the  agent  of  the  plaintiff.  The  question,  then,  is  pre- 
sented as  to  the  effect  of  such  an  alteration  of  a  written 
contract.  I  have  no  doubt  any  legal  instrument  is,  as 
a  means  of  evidence,  annulled  by  such  an  act.  This  is 
the  doctrine  as  extracted  from  Year  Books,  expounded 
in  Pigot's  Case,  11  Rep.  27.  The  law,  as  resolved  in 
this  celebrated  decision,  was  that  when  any  deed  is 
altered  in  a  point  material  by  the  plaintiff  himself,  or 
by  any  stranger  without  the  privity  of  the  obligee,  be 
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it  by  interlineation,  addition,  raising,  or  by  drawing  a 
pen  through  a  line,  or  through  the  midst  of  any  ma- 
terial word,  that  the  deed  thereby  becomes  void;  and 
in  the  recent  case  of  Davidson  v.  Cooper,  11  Mees.  & 
W.  778;  s.  c,  13  Mees.  &  W.  343,  Lord  Abingee,  in 
delivering  the  judgment  of  the  court  of  exchequer, 
said:  'There  is  no  doubt  but  that,  in  case  of  a  deed, 
any  material  alteration,  whether  made  by  a  party 
holding  it,  or  by  a  stranger,  renders  the  instrument 
altogether  void  from  the  time  when  such  alteration  is 
made.'  In  Master  v.  Miller,  4  Term  R.  320,  this 
doctrine  was  held  to  be  applicable  to  promissory  notes 
and  all  written  contracts.  To  the  extent  that  a  legal 
instrument  will  be  avoided  by  an  alteration  made, 
either  directly  or  indirectly,  by  the  party  claiming  an 
interest  under  it,  this  doctrine  has  been  repeatedly 
recognized  by  this  court,  and  as  a  principle  in  our 
legal  system  is  not  to  be  questioned.     ♦     ♦     * 

**The  reasons  for  this  rule  are  obvious,  and  of  the 
most  solid  character.  In  its  absence,  the  inducement 
to  fraud  would  be  strong,  and  public  policy  requires, 
in  the  language  of  Lord  Kenyon  :  *No  man  shall  be  per- 
mitted to  take  the  chances  of  committing  a  fraud  with- 
out running  any  risk  of  losing  by  the  event  that  it  is 
detected.'  ♦  ♦  ♦  If  the  instrument  has  been  altered 
by  the  mistake  of  the  party  holding  it,  relief  must  be 
sought  in  a  court  of  equity.  Within  this  limit,  I  do  not 
find  that  the  legal  principle  has  been  seriously  called  in 
question.  ♦  ♦  •  The  alteration  of  the  note  in  this 
case  destroyed  it,  if  such  alteration,  in  legal  intendment, 
is  to  be  ascribed  to  the  plaintiff.  But  here,  I  think,  in- 
tervenes one  of  the  infirmities  of  the  defense.  The  al- 
teration of  this  note  was  not  the  act  of  the  plaintiff, 
because  the  person  who  made  it  was  not  his  agent  for 
that  purpose.  These  were  the  facts:  John  E.  Hunt 
was  the  agent  who  sold  the  plaintiff's  horse  for  time. 
In  that  transaction  he  took  the  note  in  dispute,  and 
carried  it  to  the  plaintiff.    He  then  took  it  to  the  bank« 
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and  had  it  discounted,  the  proceeds  going  to  the  plain- 
tiff. From  these  circumstances  an  authority  to  alter 
this  note  can  not  be  inferred.  It  could  not  have  been 
within  the  contemplation  of  either  the  principal  or  the 
agent  at  the  time  of  the  creation  of  the  agency.  Con- 
sequently the  act  must  be  regarded  as  done  by  a 
stranger,  without  the  concurrence,  express  or  implied, 
of  the  plaintiff.  The  question  is,  will  an  alteration 
made  by  a  stranger  vitiate  the  notef  It  will  be  ob- 
served that  the  rule  as  stated  by  Lord  Coke  in  the  case 
cited  from  his  reports,  answers  this  inquiry  in  the  af- 
firmative, and  that  seems  to  be,  after  some  fluctuation 
of  sentiment,  the  present  prevailing  opinion  in  the 
English  courts.  But  the  doctrine  rests,  I  think,  rather 
on  ancient  dicta  than  on  actual  ancient  decisions,  and 
the  American  rule,  and  with  much  better  reason,  ap- 
pears to  be  entirely  the  other  way.  Prof.  Parsons  treats 
the  rule  as  completely  settled  in  this  country  that  a 
material  alteration  by  a  stranger  will  not  render  an  in- 
strument void,  if  it  can  be  shown  by  evidence  what  the 
language  was  as  it  originally  stood.  2  Pars.  Cont.  233, 
note  9,  where  the  cases  on  the  subject  will  be  found 
collected.  As  the  common  law,  in  its  ancient  form 
can  not  be  said  to  have  been  so  settled  on  this  point  as 
to  be  imperative  on  this  court,  we  are  at  liberty  to  fol- 
low either  the  modern  English  or  American  rule,  and 
I  have  already  said  the  latter  seems  preferable.  The 
only  ground  I  have  found  suggested  in  support  of  the 
new  stringent  rule  is  this:  that  a  paper  can  not  be 
altered  by  a  stranger  without  laches  on  the  part  of  the 
holder  of  it.  But  this  is  an  assumption  which  has  no 
foundation  in  fact.  A  man  is  not  always  remiss  who 
trusts  his  paper  with  another.  Many  of  them,  every 
one  knows,  must  be  constantly  passing  from  hand  to 
hand.  Under  such  circumstances,  the  imputation  of 
laches  is  utterly  misplaced.  Nor  does  there  appear  any 
necessity,  arising  from  considerations  of  public  policy, 
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for  the  enforcement  of  so  severe  a  rule.  Strangers 
having  no  interest  in  an  instrument  are  under  no  great 
temptation  to  corrupt  it,  and  it  is  therefore  an  evil 
-which  will  not  often  occur,  while  the  injustice  of  con- 
cealing a  written  contract,  without  fault  in  the  party 
holding  it,  is  so  flagrant  that  it  should  require  the 
strongest  reasons  for  the  law  to  imply  it.  Adopting, 
then,  the  rule  recognized  by  the  courts  in  this  country, 
and  applying  it  to  this  case,  the  result  is  that  this  ver- 
dict founded  on  the  note  in  question  must  stand,  as  the 
note  was  not  altered  by  the  plaintiff,  nor  with  his  con- 
sent, and  as  the  act  of  a  stranger  could  not  deprive  it 
of  its  legal  force.  ^^ 

The  case  which  has  been  so  fully  quoted  is  to  my 
mind  absolutely  conclusive  on  the  rights  of  the  plain- 
tiff, Frank  Ruby,  in  this  case.  It  is  pertinent  to  in- 
quire, what  has  Ruby  done  that  his  right  of  action  on 
the  original  note  should  be  taken  from  him!  Wood  v. 
Steele,  6  Wall.  80,  was  an  action  on  a  note  which  had 
been  changed  without  the  consent  of  the  surety  in  its 
changed  and  new  form.  As  so  changed  without  surety's 
<3onsent,  it  was  not,  as  sued  upon,  his  promise,  and  of 
course  recovery  thereon  could  not  be  had  at  law.  So 
here,  if  Talbott  is  sued  on  the  note  as  changed  in  its 
new  form,  if  he  did  not  consent  to  it,  was  no  party  to 
it,  it  would  not  in  such  form  be  his  promise,  and  he 
would  defeat  a  recovery;  so  he  has  not  been  injured. 
Shall  it  be  said  this  orignal  note  in  the  case  under  con- 
sideration must  be  treated  as  destroyed,  satisfied,  as 
having  no  force  or  effect  in  law  or  equity,  to  prevent 
other  persons  from  changing  other  notes,  as  a  matter 
of  public  policy?  If  so,  the  answer  is  clear.  The  es- 
tablishment of  such  a  rule  will  rather  encourage  the 
destruction  of  written  instruments  by  interlineation  or 
erasure  than  the  contrary.  Such  a  principle  would 
stand  as  a  constant  inducement  to  such  changes.  Per- 
sons would  be  thereby  tempted  surreptitiously  in  many 
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ways  to  procure  the  alteration  of  the  paper  as  the  easiest 
mode  of  discharge  therefrom.  Was  the  plaintiff  negli- 
gent, because,  being  absent,  he  intrusted  the  original 
note  to  an  agent,  to  surrender  it,  and  to  receive  a  new 
note  in  its  place?  The  employment  of  agents  and  at- 
torneys to  take,  renew,  negotiate,  and  collect  notes  i& 
one  of  the  most  common  affairs  of  business.  I  am  not 
willing  to  establish  the  principle  in  this  territory,  that 
one  who  intrusts  a  note  with  another,  to  be  collected, 
negotiated,  delivered  up  on  receipt  of  a  new  and  satis- 
factory obligation,  shall  lose  all  remedy  if  the  agent,, 
either  by  mistake  or  of  his  wrong,  exceeds  his  author- 
ity, and  without  the  owner's  knowledge  or  consent  or 
ratification  interlines  or  erases  the  paper,  so  as  to  ma- 
terially change  it.  The  rule,  in  my  judgment,  is  that 
the  holder  may  be  made  to  lose  his  right  if  he  himself 
alters  the  note,  or  procures  it  to  be  done,  or  in  any  way 
authorizes  the  act,  but  not  if  it  is  without  his  knowledge 
or  authority.  In  Angle  v.  Northwestern  Life  Insur- 
ance Co.,  92  U.  S.  556,  Mr.  Justice  Cliffoed,  in  deliv- 
ering the  opinion  of  the  court,  said:  **Persons  dealing 
with  an  agent  are  entitled  to  the  same  protection  as  if 
dealing  with  the  principal,  to  the  extent  that  the  agent 
acts  within  the  scope  of  his  authority.  Pursuant  to 
that  settled  rule  of  law,  it  is  settled  that  where  a  party 
to  a  negotiable  instrument  intrusts  it  to  another  for  use 
as  such,  with  blanks  not  filled  up,  such  instrument  so 
delivered  carries  od  its  face  an  implied  authority  to 
complete  the  same  by  filling  the  blanks,  *  •  ♦  fe^t 
he  may  not  make  a  new  instrument  by  erasing  what  is 
written  or  printed,  nor  by  filling  the  blanks  with  astip- 
ulation repugnant  to  the  plainly  expressed  intention  of 
the  same,  as  shown  by  its  printed  terms.''  It  seems  to 
me,  if  the  act  is  wrongful,  outside  of  authority,  it 
clearly  should  not  bind  or  in  any  way  affect  the  parties 
to  the  note.  It  certainly  is  a  harsh  rule  to  hold  that  a 
mere  custodian  of  paper  may,  without  right,  against  hi& 
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instructions,  without  the  payment  of  a  dollar  by  the 
surety,  without  imposing  on  him  a  new  obligation  or 
hardship,  release  a  maker  from  liability,  by  running 
the  pencil  or  pen  through  a  material  word  or  line  in  the 
instrument.  If  that  is  the  state  of  the  law,  it  is  an 
^asy  way  to  pay  debts. 

It  may,  however,  be  contended  that  the  original 
note  was  avoided  because  of  the  averments  showing 
the  act  of  one  of  the  makers  with  respect  to  the  change. 
A  reference  to  the  bill  discloses  that  it  is  charged  that 
Bandall  and  Borrodaile,  or  one  of  them,  while  the  note 
was  so  in  the  possession  of  Armijo  Bros.  &  Borrodaile, 
without  authority,  made  the  changes  described  in  the 
bill.  It  nowhere  appears  that  Bandall  had  possession 
or  custody  pf  the  note  by  Ruby's  direction  or  consent. 
The  contract  was  completed  and  liability  fixed  when 
the  note  was  delivered  to  Ruby.  After  that  Randall 
had  no  right  to  its  custody,  -except  on  payment  by  him. 
It  was  then  a  completed  transaction.  He  had  made 
delivery.  Suppose,  after  that,  he  had  requested  of 
Ruby  a  moment's  inspection  of  the  note,  and  while 
having  it  so  in  his  custody  Randall  had  stricken  out  or 
written  in  material  words,  without  the  knowledge  or 
consent  of  Ruby,  would  such  an  act  release  Talbott, 
the  other  maker?  If  so,  all  an  accommodation  maker 
need  do,  to  pay  his  obligation  or  to  discharge  his  debt, 
is  to  procure  the  maker  to  ask  of  the  holder  an  exami- 
nation of  the  paper,  which,  in  the  trust  usually  per- 
taining to  business  transactions,  would  be  granted,  and 
then,  while  making  such  examination,  to  strike  out  any 
material  word,  or  write  in  one,  and  in  a  moment  there- 
by the  obligation,  *4n  the  twinkling  of  an  eye,''  is 
paid,  discharged,  gone.  The  mere  statement  of  such  a 
proposition  would  seem  to  carry  its  own  refutation. 
How,  under  the  allegations  of  the  bill,  does  Randall 
stand  differently  toward  the  note?  What  right  has  he 
to  the  possession  of  the  note?     Ruby  did  not  intrust  it 
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to  him.  He  did  not  instract  or  authorize  Armi  jo  Bros, 
or  Borrodaile  to  do  so,  or  to  even  allow  Randall  the 
custody  of  or  inspection  of  it,  but  only  to  surrender  it 
to  the  custody  of  Eandall,  on  condition  that  a  new  ob- 
ligation in  different  form  should  be  made.  If  this  note 
were  in  Randall's  hands,  pending  the  payment  of  the 
money,  before  the  completion  of  the  transaction  for  de- 
livery to  Talbott  on  payment  of  the  money,  and  while 
so  in  his  hands  BandaU  altered  the  same,  it  may  be  a 
different  rule  would  apply ;  but  after  the  transaction 
was  complete,  the  note  delivered  to  Tabott,  and  the 
liability  of  all  parties  to  it  fixed,  under  the  averments 
of  the  bill,  I  believe  that  Randall  should  be  regarded 
as  a  stranger,  and  that  neither  his  alteration  of  the 
note,  nor  the  unauthorized  change  in  its  terms,  could 
destroy  the  plaintiff's  right  of  action  on  the  original  in- 
strument. The  complainant  was  careful  not  to  aver  he 
did  not  have  a  right  of  action  on  the  note  in  its  original 
form,  but  he  did  aver  that  upon  advice  of  his  counsel 
he  believed  he  had  no  right  of  action  on  the  note  in  its 
new  and  altered  form.  That  he  did  not  have  such  right 
of  action  is  apparent,  but  I  believe  he  has  a  right  of 
action  on  the  original  note,  if  the  averments  of  the  bill 
are  true,  and  he  did  not  afterward  ratify  the  act  which 
he  imputes  to  Borrodaile  or  Randall  in  changing  the 
note,  notwithstanding  the  alteration,  and  for  that  rea- 
son he  has  an  adequate  remedy  /at  law,  and  did  not 
need  the  aid  of  a  court  of  equity  to  restore  the  note. 
On  that  ground  the  action  of  the  court  below  in  sus- 
taining the  demurrer,  it  seems  to  me,  should  be  sus- 
tained. 
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[No.  374.    Mandi  2, 1889.] 

EDWARD  T.  FAEISH  bt  al.,  Plaintipps  in  Ebboe, 
V.  NEW  MEXICO  MINING  COMPANY  et  al., 

Defendants  in  Ebbob. 

MmoAK  Grant— Bill  to  Establish  Titlx— Pleas,  Bis  Adjitdioata, 
Statute  of  Limitations.— In  1865  the  complainants  filed  a  bill  in 
equity  under  oath  to  establish  title  to  a  Mexican  grant.  To  this  bill 
the  defendants  filed  an  answer  under  oath,  responsiye  to  the  allega- 
tions of  the  bill.  The  cause  was  referred  to  a  master,  and  depositions 
were  taken  by  defendants  sustaining  their  title.  No  reply  was  made 
by  ooxaplainants,  and  defendants,  after  the  time  had  expired  for  filing 
a  reply  and  taking  proof  before  the  master,  moved  to  dismiss  the  oanse 
for  want  of  prosecution,  which  motion  was  granted  in  1868,  upon 
argument  by  both'  sides,  and  the  court  being  fully  advised.  On  a  bill 
filed  by  the  same  complainants  in  1883,  based  on  the  same  legal  title 
and  substantially  the  same  facts,  where  the  defendants  pleaded  the 
former  adjudication,  and  the  statute  of  limitations  of  ten  years,  in  bar 
of  the  action — ^Held:  The  dismissal  was  a  decision  on  the  merits  of 
the  controversy,  presented  by  the  pleadings  and  proof,  and  fully  sus- 
tained defendants'  plea  of  res  adjudicata.  If  there  were  any  doubt 
on  this  point,  complainants'  claim  would  still  be  barred  by  the  stat- 
ute of  limitations  of  ten  years. 

Ebbob,  from  a  decree  in  favor  of  def endants,  to  the 
First  Judicial  District  Court,  Santa  Fe  County.  Decree 
afSrmed. 

E.  T.  Fabish,  John  D.  Pope,  and  Fbanois  Downs 
for  plaintiffs  in  error. 

"A  former  judgment  or  decree,  in  order  to  con- 
clude the  question  when  raised  again,  must  have  been 
rendered  upon  the  hearing  of  the  parties  upon  the  mer- 
its of  the  case.'^  2  Madd.  311;  14  Ves.  232;  Coop. 
Eq.  PL  270;  1  Atk.  571;  Story  Conflict  Laws,  506;  3 
Story  Const.  178;  3  Cranch,  283;  6  Whea.  109;  2  Gall. 
328;  1  Brown  Appx.  1. 

Where  the  record  shows  the  case  was  dismissed 
^*for  want  of  jurisdiction,"  or  ''for  failure  to  prosecute," 
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or  ** without  prejudice,"  there  is  no  estoppel.    Foote  v. 
Gibbs,  1  Gray,  412,  413;  Story  Eq.  PL,  sec.  783a. 

A  decree,  dismissing  a  bill  for  matters  not  involv- 
ing the  merits,  is  no  bar  to  a  subsequent  suit.  Hughes 
V.  U.  S.,  4  Wall.  232;  Durant  v.  Essex  County,  7  Wall. 
107. 

The  dismissal  of  a  libel  in  one  of  the  United  States 
for  want  of  prosecution,  is  not  a  bar  to  subsequent  pro- 
ceedings for  the  same  cause  of  action  in  another  state. 
East  Dist.  of  Pa.,  Sarchet  v.  Davis,  Crabbe,  185; 
Homer  V.  Brown,  16  How.  (U.  S.)  354;  Union  Bank 
V.  Vaiden,  18  Id.  503. 

The  dismissal  of  a  suit  for  want  of  jurisdiction,  on 
account  of  any  omission  from  the  pleadings  of  the  jur- 
isdictional fact  which  really  exists,  is  no  bar  to  a  sec- 
ond suit  on  the  same  cause  of  action.  Smith  v.  McNeal, 
109  U.  S.  426. 

A  judgment  is  no  bar  where  there  was  no  final 
judgment  on  the  merits.  Block  v.  Dorman,  51  Mo.  31 ; 
Atlantic  &  Pacific  E'y  Co.  v.  St.  Louis,  3  Mo.  App. 
315. 

A  nonsuit,  voluntary  or  enforced,  does  not  estop 
the  plaintiff  from  bringing  a  new  action.  National 
Waterworks  v.  School  District,  23  Mo.  App.  227. 

W.  T.  Thobnton  and  E.  L.  Babtlett  for  defend- 
ants in  error. 

The  dismissal  of  a  bill  in  chancery  will  be  pre- 
sumed to  be  final  and  conclusive  adjudication  on  the 
merits,  whether  they  were,  or  were  not,  heard  deter- 
mined ;  unless  the  contrary  is  apparent  on  the  face  of 
the  pleadings,  or  in  the  decree  of  the  court,  and  such 
decree  is  a  good  plea  in  bar.  Freeman  on  Judgments, 
sec.  270;  Borrowscale  v.  Tuttle,  5  Allen,  377;  1  Bar. 
Chan.  Pr.,  pp.  323,  331;  Witford's  PL  194. 

To  prevent  such  decree  being  a  bar  to  another 
suit  between  the  same  parties,  or  their  privies  for  the 
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same  cause  of  action,  it  must  be  expressed  in  the  decree 
that  it  is  ''without  prejudice,^'  or  ''without  prejudice 
to  an  action  at  law/'  or  other  words  indicating  a  right 
or  privilege  to  take  further  legal  proceedings  on  the 
subject.  2  Story  Eq.  Juris.,  sec.  1523;  Story  Eq.  PL, 
sec.  793;  Durant  V.  Essex,  7  WaU.  (U.  S.)  107;  Per- 
inev.  Dunn,  4  Johns.  Chan.  141;  Crocier  v.  Acer,  7 
Paige  (N.  Y.),  144;  Ogsborg  v.  Lea  Forge,  2  Com- 
etock  (N.  Y.),  114;  Foote  v.  Gibbs,  1  Gray,  412; 
Heirs  of  French  v.  French  et  al.,  8  Ohio,  214;  Coop. 
Eq.  PI.  270;  Bigelow  v.  Winsor,  1  Gray,  301. 

Answers  under  oath  are  to  be  treated  as  evidence, 
and  will  prevail  unless  overcome  by  the  testimony  of 
two  witnesses,  or  of  one  witness,  with  strongly  corrob- 
orating circumstances.  Story  Eq.  PL,  sees.  849a,  875a; 
Story  Eq.  Juris.,  sec,  1528;  Borrowscale  v.  Tuttle,  5 
Allen,  377. 

The  presumption  of  law  is  that  the  whole  case  was 
passed  upon  by  the  chancellor.  Though  as  a  matter  of 
fact  "the  merits''  of  this  case  were  fully  set  out  in  the 
bill  and  answered,  and  the  answer  was  supported  by 
the  testimony  of  two  witnesses,  which  was  not  neces- 
sary. Where  no  reply  is  filed,  when  required,  the 
answer  is  taken  as  true,  and  the  defendant  needs  no 
proof,  and  the  complainant  can  not  offer  any.  1  Bar. 
Chan.  Pr.,  p.  254. 

Whatever  might  have  been  fairly  within  the  scope 
of  the  pleadings  in  the  former  suit  must  be  held  as  con- 
cluded by  the  judgment.  Au^rora  City  v.  West,  7  Wall. 
(U.  S.)  102. 

Section  2190,  Compiled  Laws,  is  but  declaratory  of 
the  general  law  that  "material  and  incurable  defects  in 
pleadings,  though  not  noticed  in  the  bill  of  exceptions, 
or  by  counsel,  may  be  reviewed."  Garland  v.  Davis, 
4  How.  13;  Blanchard  v.  Putnam,  8  Wall.  420;  Lang- 
dean  V.  Haines,  21  Wall.  521. 

There  is  no  rule  of  court  or  principle  of  law  which 
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prevents  a  party  from  assuming  a  gronnd  in  this  oourfc 
which  was  not  suggested  below.  Watts  v.  Waddle,  6 
Pet.  389. 

The  entire  transcript  of  tho  record  is  before  the 
court  for  examination.  Scott  v.  Lanford,  19  How. 
393. 

If  a  tract  confirmed  by  congress  has  clearly  defined 
boundaries  or  is  capable  of  identification,  the  confirma- 
tion perfects  the  claimant's  title.  Morrow  v.  Whitney, 
95  U.  S.  551;  Whitney  v.  Morrow,  112  U.  S.  693; 
Langdean  v.  Haines,  21  Wall.  521 ;  U.  S.  Land  and  F. 
Co.  V.  Tameling,  3  Otto. 

Patents  for  lands  which  have  been  previously 
granted,  reserved  from  sale,  or  appropriated,  are  void. 
Morton  v.  Nebraska,  21  Wall.  660 -,  Polk  v.  Wendall, 
9  Cranch,  87 ;  Same  v.  Same,  5  Wheat.  293 ;  Patterson 
V.  Winn,  11  Id.  380;  Stoddard  v.  Chambers,  2  How. 
284;  Minterv.  Crommelin,  18  How.  87;  Rice  v.  Min- 
nesota &  N.  W.  R'j  Co.,  1  Black.  358;  Stone  v.  U.  S., 
2  WaU.  525;  Richart  v.  Phelps,  6  WaU.  160;  Eiley  v. 
Wells,  19  U.  S.  Cor.  Add.  648. 

Henderson,  J. — Plaintiffs  in  error  filed  in  the 
court  below  a  bill,  the  object  and  purpose  of  which 
was  to  establish  in  them  through  purchase  and  by  de- 
scent an  equitable  title  to  a  half  interest  in  a  mine 
called  ''Santa  Rosalia,"  and  four  square  leagues  of 
land,  measuring  two  leagues  from  Santa  Rosalia  mine 
to  all  the  cardinal  points  of  the  compass,  two  leagues 
to  the  north,  two  leagues  to  the  south,  two  leagues  to 
the  east,  and  two  leagues  to  the  west  from  the  orifice 
of  the  mine.  The  bill  alleges  that  a  grant  was  made 
by  the  Mexican  government  in  the  year  1833  to  Jose 
Francisco  Ortiz  and  Ignacio  Cano  of  a  mine  called 
''Santa  Rosalia,"  with  a  right  of  possession  for  woody 
water,  and  grazing  privileges  upon  four  square  leagues 
of  land  described  as  above.    Possession  by  Ortiz  and 
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Cano  as  tenants  in  common  is  alleged  nntil  the  death 
of  Cano  about  the  year  1836,  and  possession  by  Ortiz 
for  himself  and  the  heirs  of  Cano  until  the  death  of 
Ortiz,  in  the  year  1848.  That  the  grant  was  presented 
to  the  surveyor  general  for  approval,  and  by  him  ap* 
proved  and  recommended  for  confirmation  on  the 
twenty-fourth  of  November,  1860.  That  in  the  month 
of  March,  1861,  the  grant  was  confirmed  by  congress  as 
recommended  by  the  surveyor  general,  but  that  the 
confirmation  should  only  be  construed  as  a  quitclaim 
or  relinquishment  on  the  part  of  the  United  States, 
and  should  not  affect  the  adverse  rights  of  any  other 
person.  The  grant  was  surveyed  and  approved  in  the 
year  1875,  and  patented  to  the  New  Mexico  Mining 
Company  in  1876.  The  bill  alleges  fraud  on  the  part 
of  the  New  Mexico  Mining  Company  in  procuring  the 
patent  to  be  issued  to  it.  It  sets  out  a  conveyance  from 
the  New  Mexico  Mining  Company  to  defendants  Elkins, 
Chaffee,  Donnell,  and  Anderson,  and  charges  notice  to 
them  when  they  purchased.  It  is  further  charged  that 
defendants  are  in  possession,  and  are  taking  large  prof- 
its out  of  the  mine.  The  bill  prays  that  defendants  be 
declared  trustees  as  to  a  half  interest,  for  an  account 
of  rents  and  profits,  and  for  general  relief. 

Defendants  filed  a  joint  and  several  answer,  in 
which  they  admit  the  original  grant  of  the  mine,  but 
neither  admitted  nor  denied  the  grant  of  the  four 
leagues  of  land.  They  deny  that  Ortiz  and  Cano  ac- 
quired title  to  any  mines  within  the  four  leagues,  except 
the  Santa  Rosalia.  They  admit  the  joint  possession 
and  ownership  af  Ortiz  and  Cano  in  1833,  but  set  up  a 
purchase  by  Ortiz  from  Cano.  They  deny  that  Cano 
at  the  date  of  his  death  had  any  interest  in  the  mine  or 
lands,  or  that  his  heirs  from  that  date  until  the  date  of 
Ortiz'  death,  in  1848,  claimed  any  interest  or  asserted 
any  title  or  were  in  possession  of  the  mine  or  lands. 
That  Ortiz,  being  sole  owner,  died  leaving  a  will  in  due 
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form  by  which  he  devised  the  lands  to  his  widow,  from 
whom  the  defendants,  through  mesne  conveyances, 
have  acquired  title  to  the  entire  property.  The  answer 
denies  possession  by  the  heirs  of  Cano  or  their  grantees 
at  any  time  since  Cano's  conveyance  to  Ortiz.  It 
denies  all  fraud  on  the  part  of  the  New  Mexico  Mining 
Company  in  procuring  the  patent  to  be  issued  to  it.  Ad- 
mits the  approval  by  the  surveyor  general,  confirmation 
by  congress,  survey  and  patent,  of  the  dates  as  stated 
in  the  bill.  The  defendants  set  out  and  pleaded  a  form- 
er adjudication  in  bar  of  this  action.  They  also  plead 
the  statute  of  limitation  of  ten  years.  It  further  appears 
from  the  bill,  answer,  and  exhibits,  taken  together, 
that  A.  Rencher,  Elisha  Whittlesey,  Ferdinand  W. 
Risque,  Andrew  S.  O'Bannon,  Charles  W.  Sherman, 
and  W.  M.  Miller  filed  their  petition  for  the  approval 
of  the  grant  by  the  surveyor  general,  and  that  they 
were  found  to  be  the  owners  of  it  by  him.  That  after- 
ward the  New  Mexico  Mining  Company,  in  the  year 
1865,  filed  an  amended  petition,  setting  forth  that  by 
virtue  of  an  act  of  the  legislative  assembly  of  New  Mex- 
ico, approved  February  1, 1858,  the  original  petitioners 
for  approval  had  been  made  and  constituted  a  corpora- 
tion and  body  politic,  and  prayed  that  the  patent  issue 
to  the  company,  which  was  accordingly  done.  That 
the  New  Mexico  Mining  Company  has  been  in  the  ex- 
clusive possession  of  the  mine  and  property  from  the 
date  of  its  incorporation,  in  1858,  is  certain  from  all 
that  appears  in  the  record.  This  bill  was  dismissed  for 
want  of  equity,  but  the  ground  stated  by  the  court  be- 
low was  confined  to  the  plea  of  res  adjudicata  and 
proofs  in  support  thereof. 

These  complainants,  or  some  of  them,  represent- 
ing the  title  derived  through  Ignacio  Cano,  deceased, 
in  the  year  1865,  filed  a  bill  in  the  district  court  of 
Santa  Fe  county,  based  on  the  same  legal  title  and  sub- 
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stantially  the  same  facts  as  this,  in  which  they  sought 
to  have  their  title  as  heirs  of  Cano  established,  and  the 
mine  and  grant  partitioned,  one  half  to  the  representa- 
tives  of  Cano  and  one  half  to  the  representatives  of 
Ortiz.  The  bill  was  under  oath,  and  called  for  an 
answer  to  its  allegations  under  oath.  The  answer  was 
under  oath,  and  contained  substantially,  down  to  that 
date,  the  facts  stated  in  the  answer  filed  here,  as  to  the 
history  of  the  grant,  the  sale  by  Cano  to  Ortiz,  and 
the  title  acquired  by  the  New  Mexico  Company,  and 
the  other  facts  vital  to  the  claim  made  by  the  bill.  The 
answer  in  that  suit  was  responsive  to  the  allegations 
contained  in  the  bill.  The  cause  was  referred  to  a 
master  to  take  proof.  Two  depositions  were  taken  by 
the  defendants,  sustaining  the  title  of  the  defendants, 
or  tending  to  do  so,  by  proving  a  deed  from  Cano  to 
Ortiz  as  claimed.  No  replication  was  filed  by  com- 
plainants. After  the  time  had  expired  to  file  a  reply 
and  take  proof  before  the  master,  defendants  moved  to 
dismiss  the  cause  for  want  of  prosecution.  The  order 
of  the  Courtis  as  follows:  '*0n  this  day  [February  24, 
1868]  came  the  said  parties  by  their  solicitors,  and  the 
said  defendants  by  their  solicitor,  and  move  the  court 
to  dismiss  this  cause  for  want  of  prosecution ;  and  the 
same  having  been  argued  by  counsel  upon  both  sides, 
and  the  court  having  been  fully  advised  in  the  premises, 
it  is  considered  that  the  same  be,  and  is  hereby,  sus- 
tained. It  is,  therefore,  considered  by  the  court  that 
the  said  defendants  recover  their  costs  of  the  said  com- 
plainants in  this  behalf  expended,  to  be  taxed,  and 
that  execution  issue  therefor." 

On  this  proposition  it  is  contended  on  behalf  of 
plaintiffs  in  error  that  the  recitals  in  the  record  show 
affirmatively  that  the  dismissal  of  the  bill  in  1868  was 
not  upon  the  merits  of  the  controversy,  but  simply  be- 
cause complainants  had  not  been  diligent  in  the  prose* 


286  Fabish  v.  Mining  Co.  [5  N.  M. 

cution  of  the  suit,  and  that  in  such  case  the  judgment 
Mexican  mnt:     is  uot  a  bar.  It  Is  conceded  that  the  suit  is 

xe»  adjudicata:  ,  ,      .  .     . 

limitacioo.  between  the  same  parties  or  their  pnvies, 
upon  the  same  state  of  facts,  founded  upon  the  same 
original  right,  and  that,  if  the  judgment  hereinbefore 
recited  can  be  construed  to  have  been  upon  the  merits 
of  the  controversy  raised  by  the  bill  and  answer,  it  will 
be  a  bar  to  the  present  action.  It  is  true  that  only 
final  judgments  upon  the  merits  between  the  same 
parties  or  their  privies,  upon  the  same  subject-matter, 
can  be  treated  as  a  bar.  The  courts  speak  through 
their  records  only,  and  when  these  records  are  inspect- 
ed by  other  courts  they  will  give  them  such  eflEect  as 
the  rules  of  law  applicable  to  their  construction  will 
allow.  Defendants  in  error  insist  that  the  cause  had 
progressed  to  answer  and  depositions  and  a  reference  to 
a  master  to  report  the  merits  of  the  cause  as  shown  by 
the  evidence,  and  that,  therefore,  the  court  must  have 
looked  into  the  whole  case  made  at  that  stage  of  the 
suit,  and  entered  the  order  of  dismissal,  not  strictly  be- 
cause the  suit  had  not  been  prosecuted,  but  because 
the  issue  presented  was  found  in  favor  of  the  defend- 
ants; and  that,  whether  this  was  so  or  not,  solicitors  for 
complainants  were  present,  and  that  the  plea  of  res  ad- 
judicata  not  only  embraces  all  matters  actually  litigat- 
ed, but  all  matters  that  might  or  could  have  been  litigat- 
ed by  the  parties  at  the  time.  While  the  court  refused  to 
enlarge  the  time  for  taking  further  proofs,  complain- 
ants could  have  had  the  cause  set  down  for  final  hear- 
ing on  the  bill,  answer,  and  proofs  taken,  and  not  hav- 
ing done  so,  and  no  saving  in  favor  of  a  new  bill,  or 
without  prejudice  to  a  fresh  action,  or  words  of  any 
kind  appearing  to  prevent  the  dismissal  from  becoming 
absolute  and  conclusive  upon  the  merits,  the  merits 
are  presumed  to  have  been  passed  upon,  and  the  rights 
of  the  parties  concluded  thereby.  Upon  looking  upon 
the  record  presented  as  a  former  adjudication,   we 
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think  it  proper  to  conclude  that  the  court,  in  passing 
upon  the  motion  to  dismiss,  examined  into  the  state 
of  the  pleadings,  and  into  each  and  every  step  taken 
in  the  cause,  in  order  to  determine  the  question  raised, 
and  by  so  doing  the  evidence  contained  in  the  answer 
and  depositions  was  considered,  and  influenced  the 
action  of  the  court  in  dismissing  the  cause.  Had  it  been 
true  that  the  cause  was  dismissed  simply  because  the 
suit  had  not  been  prosecuted  with  diligence,  and  the 
court  refused  to  permit  it  to  be  dismissed  with  a  quali- 
fication such  as  without  prejudice,  or  other  words  limit- 
ing the  effect  of  the  dismissal,  this  court  upon  appeal 
would  have  reversed  the  decree.  See  Durant  v.  Essex, 
7  Wall.  107.  No  effort,  as  appears  from  the  record,  was 
made  to  prevent  the  decree  being  made  absolute.  The 
defendants  were  entitled  to  a  decree  in  their  favor 
upon  the  pleadings  and  proofs  as  they  stood  when  the 
order  or  decree  of  dismissal  was  entered.  To  give  the 
decree  less  force  and  effect  now,  after  the  lapse  of  twen- 
ty-one years,  and,  as  stated  in  the  answer,  after  hun- 
dreds of  thousands  of  dollars  have  been  paid  out  by  the 
company  in  improvements,  and  as  against  purchasers 
for  value,  would  be  inequitable  and  contrary  to  what 
we  conceive  the  correct  rule  of  law  to  be.  To  prevent 
a  decree  becoming  a  bar  between  the  same  parties  or 
privies,  for  the  same  cause  of  action,  it  must  be  ex- 
pressed in  the  decree  that  it  is  without  prejudice,  or 
other  language  employed  indicating  a  right  or  privi- 
lege to  take  further  legal  proceedings  on  the  subject. 
2  Story,  Eq.  Jur.,  sec.  1523;  Story,  Eq.  PL,  sec.  793; 
Durant  v.  Essex,  7  Wall.  107 ;  Foote  v.  Gibbs,  1  Gray, 
412;  Coop.  Eq.  PI.  270;  Preem.  Judgm.,  sec.  270;  Bor- 
rowscalev.  Tuttle,  5  Allen,  377.  This  would  not  be 
the  case  where  the  bill  was  dismissed  for  want  of  jur- 
isdiction or  want  of  prosecution,  where  no  steps  had  been 
taken  to  bring  the  cause  to  issue  and  determination  on 
proofs.    In  the  case  of  Hume  v.  Beale's  Ex'x,  17  Wall. 
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347,  Davis,  J.,  in  delivering  the  opinion  of  the  court 
where  a  former  adjudication  and  lapse  of  time  were 
pleaded  and  relied  upon,  said:  '^ While  it  is  not  neces- 
sary for  the  purposes  of  this  case  to  decide  whether 
this  decree  can  be  treated  as  a  former  adjudication  of  the 
mattters  in  controversy,  yet  it  is  quite  clear  that  forty 
years  ago  a  Maryland  court  of  equity,  sitting  on  the 
spot  where  the  transactions  occurred,  while  they  were 
fresh  in  the  memory  of  men,  did  not  believe  Beale 
guilty  of  the  breach  of  trust  with  which  he  was  charged, 
and  that  the  near  kindred  of  the  complainant  acqui- 
esced in  the  result  of  that  suit."  The  joourt  treated  the 
demand  in  that  case  as  stale,  and,  following  the  equity 
doctrine,  without  the  aid  of  any  statute  of  limitation, 
repudiated  the  claim.  That  case  has  application  to 
this  by  analogy.  Here  Cano,  from  and  through  whom 
complainants  claim  title,  died  in  1836.  No  suit  was 
brought  until  1865.  That  suit  had  been  pending  for  three 
years  when  it  was  dismissed,  in  1868.  This  action  was 
not  brought  until  1883.  Nothing  is  alleged  in  the  bill 
by  way  of  justification  or  legal  excuse  for  this  long  de- 
lay. The  legal  title  vested  by  the  act  of  congress  approv- 
ing the  grant  in  1861.  No  legal  impediment  has  been 
shown  to  an  action  at  law  during  all  this  long  period. 
Had  we  any  doubt  of  the  correctness  of  the  ruling  of 
the  court  below  on  the  sufficiency  of  the  plea  and 
proofs  to  sustain  the  defense  of  a  former  adjudica- 
tion, it  is  plain  upon  the  face  of  the  pleadings  and 
facts  therein  admitted  that  the  claim  of  complainants 
is  barred  by  the  New  Mexico  statute  of  limitations  of 
ten  years,  and  that  the  decree  below,  upon  the  whole 
record,  is  right,  and  should  be  affirmed,  and  it  is  so 
ordered. 

Long,  C.  J.,  andBBiKEEB,  J.,  concur. 
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[No.  377.    March  2,  1889.] 

CHARLES  W.  LEWIS,  Appellee,  v.  LUCIANO 
BACA  AND  EAMON  PADILLA,  Administbatobs 
OF  THE  Estate  of  Joseph  Lackey,  Deceased, 
Appellants. 

Contract— Appkaii—Inbtruotions  Given  According  to  Statement  of 
Trial  Court  in  Bill  of  Exceptions,  Not  Appearing  of  Record — 
Presumption. — Where,  on  appeal,  it  is  stated  by  the  oourt  below  in 
the  bill  of  exceptions  filed  that  a  certain  instraotion  was  given  which 
does  not  appear  of  record,  it  will  be  presumed  that  the  court  properly 
declared  the  law  on  the  subject.  For  a  like  reason,  a  charge  set  out 
as  having  been  given  by  the  court  of  its  own  motion,  will  not  be 
inquired  into,  where  the  judge  certifying  the  bill  and  record  states 
that  the  general  charge  of  the  court  embraced  matters  not  appearing 
in  the  record. 

Id. — Matters  Dehors  the  Record — Confuct  of  Memory  Between 
Trial  Court  and  Counsel  as  to  "Substance  of  What  Occurred" 
AT  Trial — Appeal. — But  the  appellate  court  will  not,  on  appeal, 
receive  extrinsic  evidence  of  matters  that  occurred  at  the  trial  dehors 
the  record,  to  aid  in  the  construction  of  the  bill.  For  that  purpose 
the  bill  itself  must  be  followed  in  connection  with  the  record.  Nor 
will  the  court  undertake  to  settle  a  conflict  of  memory  between  the 
court  below  and  counsel,  leaving  the  whole  record  in  doubt  as  to 
which  was  correct  in  presenting  the  "substance  of  what  occurred"  at 
the  trial,  but  will  disregard  every  matter  of  fact  contained  in  the  bill 
not  arising  out  of  the  record  proper. 

Id. — Claim  Against  Estate  of  Deceased  Person  in  Probate  Court— 
Informalitt  of  its  Proceedings,  and  Power  to  Entertain, 
Whether  Legal  or  Equitable— Proper  Proceeding  on  Trial  De 
Novo  IN  District  Court,  on  Appeal.— A  claim  against  the  estate  of 
a  deceased  person  based  on  a  contract  for  the  price  or  value  of  sheep 
and  wool  is  not  of  an  equitable  nature,  though  the  dealings  between 
the  parties  were  loose  and  irregular;  and  an  action  de  novo  on  such 
a  claim,  on  appeal  to  the  district  oourt  from  a  judgment  of  the  probate 
court  disallowing  the  claim,  would  not  have  been  properly  brought 
on  the  chancery  side  of  the  oourt.  In  the  probate  court  the  proceed- 
ing is  informal  as  to  matters  of  pleading,  and  the  plaintiff  was  not 
bound  to  the  same  degree  of  accuracy  of  statement  required  in  a 
superior  oourt  of  record.  Claims,  established  by  proper  evidence, 
and  within  the  jurisdiction  of  the  court,  may  be  asserted  in  that  court 
against  the  estates  of  deceased  «persons^  whether  legal  or  equitable. 

Vol.  5  n.  m. — 19 
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Id. — Appeal  From  Probate  Court  to  District  Court— Trial  De  Novo 
— Issue  op  Pact,  Bight  to  Trial  op  by  Jury  in  District  Court. — 
On  appeal,  in  snoh  case,  from  the  probate  ooort  to  the  distriot  oonrt, 
where  the  issue  is  one  of  fact,  and  the  amount  involved  over  $20,  the 
plaintiff  is  entitled  to  a  trial  by  a  jury,  as  he  would  have  been  in  an 
original  suit  in  that  court  on  the  facts  disclosed  in  the  record,  which 
would  have  justified  an  action  in  assumpsit;  and  the  fact  that  he 
elects  to  sue  in  the  probate  court  in  the  first  instance  can  not  deprive 
him  of  that  rights  which  is  secured  by  both  the  constitution  of  the 
United  States  and  the  statutes  of  this  territory. 

Appeal,  from  a  judgment  in  favor  of  plaintiflE, 
from  the  First  Judicial  District  Court,  Santa  Fe  County. 
Judgment  afSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

GiLDERSLEEVE  &  Preston  for  appellants. 

The  action  being  one  relating  to  the  settlement  of 
the  estate  of  a  deceased  person,  belonged  to  the  chan- 
cery side  of  the  court,  and  should  have  been  tried  as  a 
cause  in  equity.  It  is  true  that  in  chancery  causes 
issues  of  fact  may  be  framed  and  such  special  issues 
submitted  to  a  jury.  But  it  was  not  done  in  this  case. 
2  Story,  Eq.  Jur.,  sees.  1479,  1479a;  2  Daniel's  Chy. 
PL  &  Pr.,  p.  1071,  et  seq.,  and  p.  1110;  Franklin  v. 
Greene,  84  Mass.  (2  Allen)  519;  Dunphy  v.  Klein- 
smith,  11  Wall.  610. 

The  defendants  requested  the  court  to  instruct  the 
jury  that  if  the  plaintiflE  proved  a  contract  diflEerent 
from  the  one  set  forth  in  his  claim  that  would  not 
entitle  him  to  recover,  which  was  refused.  It  is  well 
settled  that  a  party  must  recover,  if  at  all,  upon  the 
averments  in  his  pleadings.  Murphy  v.  Wilson,  44 
Mo.  313;  Harrison  v.  Nixon,  9  Pet.  483;  Boone  v. 
Chiles,  10  Pet.  177;  2  Greenleaf  Ev.,  sec.  51. 

The  fourth  instruction  requested  by  defendants, 
which  was  also  refused,  presents  a  correct  rule  of  law, 
applicable  to  the  testimony  of  a  witness,  and  should 
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have  been  given.  Mercer  v.  Wright,  3  Wis.  568; 
Crabtree  v.  Hadenbaugh,  79  Am.  Dec.  327. 

The  fifth  instruction  oflEered  by  defendants,  request- 
ing that  the  jury  be  instructed  as  to  the  evidence  neces- 
sary to  entitle  plaintifiE  to  recover,  was  according  to  the 
rule  of  evidence  prescribed  in  such  cases.  Comp. 
Laws,  sec.  2082. 

Where  there  is  any  evidence  to  prove  the  issue  the 
question  is  for  the  jury.  Otis  v.  Watkins,  9  Cranch. 
338 ;  Schuchart  v.  Aliens,  1  Wall.  359 ;  Crane  v.  Mor- 
ris, 6  Pet.  598. 

It  is  error  for  the  court  to  instruct  the  jury  as  to 
the  sufficiency  of  the  evidence.  Chesapeake,  etc.',  Co. 
V.  Knapp,  9  Pet.  541;  Mutual,  etc.,  Ins.  Co.  v.  Sny- 
der, 93  U.  S.  393. 

Courts  can  not  assume  in  instructions  to  juries 
that  material  facts  are  established,  unless  they  are 
admitted,  or  the  evidence  respecting  them  is  uncontro- 
verted.     Bank  of  Leavenworth  v.  Hunt,  11  Wall.  391. 

If  the  plaintiff  delivered  to  Lackey  two  thousand 
ewes  upon  the  condition  that  Lackey  should  deliver  to 
him  each  year  one  half  of  the  wool  derived  from  them, 
or  a  certain  amount  of  wool  in  pounds,  each  year,  and 
no  time  or  place  was  fixed  for  the  delivery  of  the  wool, 
no  action  could  be  maintained  by  plaintifiE  on  account 
of  the  nondelivery  of  the  wool  until  after  a  demand 
made  and  refusal  to  deliver.  Martin  v.  Chuvin,  7 
Mo.  277;  Bradley  v.  Farrington,  4  Ark.  532;  Frazee 
V.  McCord,  1  Ind.  224;  Decker  v.  Bishop,  1  Morr. 
(Iowa)  62;    BoUes  v.  Stearnes,  11  Cush.  (Mass.)  320. 

If  plaintifiE  delivered  to  Lackey  two  thousand  ewes 
under  an  agreement  that  Lackey  should  deliver  to  him 
each  year  a  certain  amount  of  wool,  and  on  the  ter- 
mination of  the  contract  Lackey  was  to  return  to  him 
the  same,  or  a  like  number  of  ewes,  and  no  time  was 
specified  for  the  termination  of  the  contract,  plaintifiE 
could  not  maintain  an   action  against  Lackey  or  his 
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representatives  for  the  value  of  ewes  until  after  demand 
for  their  return  and  a  failure  to  comply  with  the 
demand.  2  Greenleaf  Ev. ,  sec.  644 ;  BoUes  v.  Stearnes, 
11  Gush.  (Mass.)  320. 

Verdicts  should  be  in  conformity  with  the  issues 
formed.    Patterson  v.  United  States,  2  Wheat.  221. 

Gatbon,  E>7aebel  &  Glanoy  for  appellee. 

Henderson,  J. — This  suit  was  begun  in  the  probate 
court  of  Santa  Fe  county  by  appellee,  Lewis,  to  recover 
from  the  estate  of  Joseph  Lackey  the  sum  of  $10,202.20. 
The  claim  is  stated  in  the  following  form : 
^*The  estate  of  Joseph  Lackey,  deceased,  to  Gharles 

W.  Lewis,  Dr. 

**For  2,500  improved  ewes,  delivered  to  said  Lackey 
by  said  Lewis  in  April,  1882,  on  the  condition  that  said 
Lackey  was  to  pay  therefor  one  half  of  the  increase  and 
one  half  of  the  wool  from  said  ewes,  there  being  now 
due  on  said  contract  the  following  amounts,  viz. : 

3,868  merino  ewes $5,802  00 

870  yearling  ewes 870  00 

1,336  wethers 1,336  00 

18,285  pounds  of  wool 2,194  20 

$10,202  20" 

After  taking  proof  in  the  probate  court,  the  whole 
demand  was  rejected.  Lewis  thereupon  appealed  to 
the  district  court.  He  there  recovered  judgment  for 
$5,250.  The  verdict  of  the  jury  contained  the  items  on 
which  the  damages  were  assessed.  The  administrators 
of  Lackey  appealed. 

The  record  before  us  is  in  such  condition  as  to 

render  it  impossible  to  determine  what  was,  or  what  was 

Contract:  in-      ^^tj  dojie  lu  thc  court  bclow,  iu  the  Way  of 

Sen1*of°tria?***"  glvlug  or  rcfuslug  instructions.     After  the 

IctfrdTpn-       trial  and  before  the  record  was  filed  in  this 

sumption.  court  mauy  of  the  papers  in  the  case  were 

accidentally  destroyed  by  fire.    No  effort  was  made  to 
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substitute  them  in  the  court  below  as  lost  records. 
Counsel  seem  to  have  agreed  that  the  substance  of  the 
contents  of  these  lost  papers  is  embraced  in  the  record. 
Exceptions  were  taken,  as  stated  in  the  supposed  record, 
to  the  refusal  of  the  court  to  give  a  series  of  instructions 
moved  by  the  defendants,  but  the  record  also  shows 
that  the  court,  according  to  the  memory  of  the  presid- 
ing judge,  actually  gave  the  first  instruction  moved, 
and  the  substance  of  the  other  rejected  instructions,  or 
embodied  them  in  the  general  charge  by  the  court  of 
its  own  motion.  The  trial  judge  makes  the  following 
statement  in  the  bill  of  exceptions  and  record:  ^'My 
best  impression  is  that  the  defendant's  first  instruction 
was  given  or  included  in  the  general  charge  *,  that  the 
second  instruction  was  given  or  included  in  the  general 
charge,  and  not  repeated;  that  the  defendant's  third 
and  fifth  instructions  were  marked  'Refused,'  because 
substantially  included  in  the  general  charge,  and  not 
repeated ;  that  the  fourth  instruction  was  refused.  The 
court  charged  the  jury  to  judge  of  the  credibility  of  the 
witnesses  and  of  the  weight  of  the  evidence.  My 
impression  is  that  the  second  instruction  was  more 
definite  as  to  the  time  when  limitation  would  begin  to 
run,  or  when  the  cause  of  action  accrued,  or,  if  not,  it 
was  qualified  by  fixing  the  time.  So  long  after  the 
trial,  I  can  only  give  the  impressions  I  have  at  this 
time."    Again,  the  trial  judge  says  in  the  record : 

^  ^Though  not  deemed  regular  to  sign  bills  of  excep- 
tion in  this  class  of  cases,  I  have  done  so  at  the  request 
of  counsel  in  this  case. 

(Signed)  **R.  A.  Reeves, 

"Judge  First  Judicial  District." 

The  only  instruction  conceded  to  have  been  asked 
and  refused,  unless  the  substance  of  it  was  embraced 
in  the  general  charge  by  the  court,  was  the  fourth, 
which  is  as  follows :  '*If  the  jury  believe  that  Lewis 
and  Alderete,  or  any  other  witneas  on  this  trial,  has 
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testified  to  an  untruth  on  any  material  point,  you  may 
then  disregard  the  entire  testimony  of  any  such  wit- 
ness.^' The  court  below  says  in  the  bill  of  exceptions 
that  the  jury  was  instracted  as  to  the  credibility  of  the 
witnesses  and  the  weight  of  the  evidence.  If  any 
instruction  whatever  was  given  to  the  jury  on  this  point, 
and  not  appearing  in  the  record,  we  will  presume  it  to 
have  properly  declared  the  law  on  the  subject,  and  for 
that  reason  the  refusal  to  charge  as  in  the  fourth 
instruction  can  not  be  regarded  as  erroneous.  The 
charge  set  out  as  having  been  given  by  the  court  of  its 
own  motion,  for  a  like  reason,  can  not  be  inquired  into, 
because  the  judge  certifying  the  bill  and  record  says  the 
general  charge  of  the  court  embraced  matters  not  appear- 
ing in  this  record.   This  court  on  appeal  will  not  receive 

any  extrinsic  evidence  of    matters  that 

Mattsrs  dehors        .  •iiJij«iii  ji  t 

the  record:  con-  trauspirod  at  the  tnal  dehors  the  record, 
between,  court     to  aid  lu  thc  coustruction  of  the  bill  of 

and  counsel. 

exceptions.  The  only  guide  for  this  pur- 
pose is  the  bill  itself,  in  connection  with  the  record ; 
which  must  be  considered  as  presenting  a  distinct,  sub- 
stantive case,  which,  if  defective  in  any  material  point, 
can  not  be  supplied  by  intendment  of  the  court.  Dun- 
lop  V.  Moore,  7  Cranch;  Spaulding  v.  Alford,  1  Pick. 
37;  Pow.  App.  Proc.  240. 

After  the  seal  of  the  judge  has  been  affixed  to  the 
bill,  the  truth  of  the  statements  therein  contained  can 
never  thereafter  be  doubted.  Saund.  PL  &  Practice, 
vol.  1,  p.  318.  A  bill  of  exceptions  is  founded  on  mat- 
ter of  law,  or  on  a  point  of  law  arising  out  of  a  matter 
of  fact  not  denied.  2  Bl.  Comm.  372;  1  Saund  PL  & 
Prac,  pp.  316,  317.  Every  matter  of  fact  arising 
upon  exceptions  on  the  subject  of  instructions  is,  to 
say  the  least,  made  doubtful  by  the  manner  in  which 
the  record  comes  before  us.  Appellants'  counsel,  by 
consent  of  opposing  counsel,  presented  to  the  court 
below  what  they  termed  a  *'bill  of  exceptions, '^  and  that 
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portion  of  the  record  deemed  essential  to  a  correct 
review  of  the  case  here,  but  the  court  made  amendments 
the  effect  of  which  was  to  leave  the  whole  record  in 
doubt  as  to  whether  the  memory  of  the  court  was  cor- 
rect or  that  of  counsel  in  presenting  the  ''substance  of 
what  occurred^'  at  the  trial.  We  will  not  undertake  to 
settle  the  conflict,  but  will  disregard  every  matter  of 
fact  contained  in  the  bill,  and  not  arising  out  of  the 
record  proper. 

This  leaves  for  our  consideration  two  questions : 
First,  whether  the  cause  could  or  should  have  been 
tried  as  a  case  in  chancery,  as  upon  a  bill  filed  in  the 
usual  course    of   practice.     The    proceeding    in    the 

probate  court  is  informal  as  to  matters  of 

"^^iEteln.  pleading,  and  therefore  the  plaintiff  was 

jurisdiction  of  '  not  bouud  to  that  degree  of  accuracy  of 

probate  court.  ^  ,  " 

statement  required  m  a  superior  court  of 
record.  Claims,  whether  legal  or  equitable,  so  they 
can  be  established  by  proper  evidence,  and  within  the 
jurisdictional  power  of  the  probate  court  to  entertain, 
may  be  asserted  in  that  tribunal  against  the  estates  of 
deceased  persons.  This  claim  was  based  on  a  contract 
for  the  price  or  value  or  sheep  and  wool.  Nothing  is 
said,  except  that  the  amount  claimed  was  due  and 
unpaid.  The  facts  would  have  justified  an  action  in 
assumpsit  in  the  district  court,  as  the  amount  exceeded 
$100.  We  do  not  see  any  necessity  for  applying  to  a 
court  of  chancery  for  relief,  on  the  facts  disclosed  in 
this  record.  It  was  a  share,  or,  as  called  in  this  record, 
**a  partido  contract"  to  accept  a  number  of  ewes,  and 
pay  a  pound  and  a  half  of  wool  per  annum  for  each 
sheep,  and  at  the  end  of  the  ^* partido'^  to  return  a  like 
number  of  ewes  to  the  owner.  The  evidence  shows  that 
two  thousand  ewes  were  delivered  on  this  contract  in 
1882,  and  were  worth  at  that  time  and  at  the  date  of  the 
death  of  Lackey  $1.50  per  head.  The  lowest  price 
of  wool  in  any  of  the  years  between  1882  and  1886  was 
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twelve  and  one  half  cents  per  pound.  The  business 
dealings  between  Lewis  and  Lackey  were  conducted  in  a 
very  loose  and  irregular  manner.  This  may  be  explained 
upon  the  theory  that  Lewis  believed  Lackey  intended 
to  make  his  son  Jesse  his  heir  by  executing  a  will.  It 
seems  he  thought  the  declaration  by  Lackey  of  his 
intention  to  constitute  his  son  his  heir  operated  as  a 
'  will  to  that  effect.  Lackey  was  an  old  man  and  made 
his  home  at  the  house  of  Lewis  for  many  years.  This 
may  explain  many  things  that  otherwise  would  operate 
strongly  against  the  bona  fides  and  legal  validity  of  the 
claim  as  asserted,  and,  as  we  think,  proven,  not  only 
by  Lewis  himself,  but  at  least  in  part  by  two  other  wit- 
nesses. 

The  second  and  only  remaining  question  before  us 
is  whether  the  case  should  not  have  been  tried  by  the 
court,  not  because  it  was  essentially  an  equity  proceed- 
ing, founded  upon  equitable  elements,  demanding  the 
application  of  a  chancery  remedy,  but  because  it  was 
an  appeal  from  the  probate  court,  and,  although  triable 
de  novo  in  the  district  court,thepresiding  judge  should 
have  heard  the  case  as  the  probate  judge  did,  and  found 
the  facts  and  made  his  declaration  of  law  thereon.  A 
Appeal  to  district  ^rfal  de  uovo,  as  wc  take  it,  means  a  trial 
Sovo:  triiby  anew  in  the  appellate  tribunal,  according 
^"^"  to  the  usual  or  prescribed  mode  of  pro- 

cedure in  other  cases  involving  similar  questions, 
whether  of  law  or  fact.  It  was  a  simple  question  of 
fact  whether  Lackey  in  his  lifetime  received  sheep  upon 
a  *'partido,"  upon  the  terms  claimed  by  the  plaintiff. 
These  facts  were  triable  by  a  jury  on  an  original  suit  in 
that  court.  Did  his  election  to  sue  in  the  probate  court 
in  the  first  instance  deprive  him,  when  compelled  to 
appeal  to  that  court,  of  a  right  secured  by  law,  had  he 
sued  in  that  tribunal!  We  think  not.  A  right  to  a 
trial  by  jury  in  all  cases  at  law,  when  the  amount  is 
above  $20,  is  secured  by  the  constitution  of  the  United 
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States  and  by  the  local  statutes  of  New  Mexico.  This 
was  a  salt  at  law.  There  is  no  error  arising  apon  this 
record,  and  the  judgment  below  is  affirmed. 

Long,  C.  J.,  and  Bbinseb,  J.,  concur. 


[No.  376.      Maroh  20,  1889.] 

UNITED  STATES  OF  AMERICA,  Plaintiffs  in 

Ebbor,  v.  the  maxwell  LAND  GRANT 

COMPANY,  Defendant  in  Ebbob. 

Public  Lands—Patent,  Bill  to  Set  Aside  in  Terbitobial  Distbiot 
Court — Plea,  Former  Adjudication  Coverino  Same  Lands  on 
Similar  Bill  in  U.  8.  Circuit  Court  for  District  of  Colorado — 
Jurisdiction. — A  proceeding  by  bill  in  chancery  by  the  United 
States,  in  the  territorial  district  court,  to  set  aside  a  patent  and  sor- 
yey  made  of  lands  embraced  in  the  patent  situated  in  New  Mexico, 
founded  on  alleged  frauds  by  the  claimant  and  others,  is  barred  by  a 
former  adjudication  covering  the  same  lands  on  a  similar  bill  brought 
by  the  United  States  in  the  circuit  court  of  the  United  States  for  the 
district  of  Colorado,  that  court  having  acquired  jurisdiction  of  the  sub- 
ject-matter by  personal  service  on  the  defendant.  The  jurisdiction 
of  a  court  of  chancery  is  sustainable,  in  case  of  fraud,  wherever  the 
person  be  found,  although  lands  not  within  the  jurisdiction  of  the 
court  may  be  affected  by  the  decree.  Massie  v.  Watts,  6  Cranoh, 
148. 

Ebbob,  from  a  decree  in  favor  of  defendant,  to 
the  First  Judicial  District  Court.     Decree  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  Smith,  United  States  district  attorney, 
for  the  United  States. 

It  is  only  where  the  same  matters  are  directly  and 
distinctly  in  issue  that  a  decree  or  judgment  becomes 
a  bar  in  a  subsequent  suit.     Eichardson  v.    City  of 
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Boston,  19  How.  782;  Eussell  v.  Place,  94  U.  S.  606; 
Note  to  Lea  v.  Lea,  96  Am.  Dec.  779,  and  cases  cited. 

A  decree  in  chancery  must  be  constraed  in  refer- 
ence  to  the  issue  made  in  the  prayer  for  relief,  and 
other  pleadings,  and  which  these  show  it  was  meant  to 
decide.     Graham  v.  Railroad  Co.,  3  Wall.  704. 

Circuit  courts  sit  for  the  districts  in  which  the 
court  is  held,  and  are  bounded  by  their  local  limits. 
Toland  v.  Sprague,  12  Pet.  300. 

Where  the  subject-matter  is  local,  and  lies  beyond 
the  limits  of  the  district,  the  circuit  court  sitting  in  the 
district  has  no  jurisdiction.  Northern  Ind.  Railroad 
Co.  V.  Michigan  Central  Railroad  Co.,  15  How.  233. 

A  decree  of  a  court  of  equity  made  in  one  state 
can  not  transfer  the  title  to  lands  lying  in  another  state. 
Davis  V.  Headley,  22  N.  J.  Eq.  115;  Carrington  v. 
Brents,  1  McLean,  167;  Massie  v.  Watts,  6  Cranch, 
148;  Hawley  v.  James,  7  Paige  Ch.  213  (32  Am.  Dec. 
623);  Proctor  v.  Ferebee,  2  Ired.  Eq.  146;  Shepherd 
V.  Ross  Co.,  7  Ohio,  271;  Burnley  v.  Stephenson,  24 
Ohio  St.  474. 

Frank  Spbingeb  for  defendant  in  error. 

Where  simultaneous  actions  are  pending  on  the 
same  cause  of  action  between  the  same  parties  in  differ- 
ent states,  a  judgment  in  either  will  bar  the  further 
prosecution  of  the  other.  Freeman  on  Judgments, 
sec.  221;  Wells  on  Res  Adjudicata,  sees.  292,  530; 
The  Tubal  Cain,  9  Fed.  Rep.  834  (20  Meyer's  Fed. 
Dec.  468);  McGilvery  v.  Avery,  30  Ver.  538;  Rogers 
V.  Odell,  39  N.  H.  452;  Bank  v.  Wheeler,  28  Conn. 
433;  Child  v.  Eureka  Co.,  45  N.  H.  547;  Duffy  v. 
Lytle,  5  Watts,  130;  Caseboom  v.  Mowry,  55  Pa. 
St.  422. 

The  same  rule  applies  to  judgments  in  the  federal 
courts.    Freeman  on  Judgments. 

The  identities  as  to  parties,  subject-matter,  and 
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cause  of  action ,  are  required  to  sustain  the  plea  of  res 
adjudicata.  Freeman  on  Judgments,  sees.  248-260; 
Aurora  v.  West,  7  Wall.  82;  1  Dan.  Chy.  Pr.  659. 

A  decree  dismissing  a  bill  in  chancery  is  a  final 
determination,  and  constitutes  a  bar  to  further  liti- 
gation of  the  same  subject  between  the  same  parties. 
Durant  V.  Essex  Co.,  7  Wall.  107;  IDau.  Chy.  606-659; 
Freeman  on  Judgments,  sec.  248. 

A  fact  which  has  been  tried  and  decided  by  a 
court  of  competent  jurisdiction,  can  not  again  be  con- 
tested between  the  same  parties,  in  the  same  or  any 
other  court.  Hopkins  v.  Lee,  6  Wheat.  109;  The 
Tubal  Cane,  9  Fed.  Rep.  834  (20  Fed.  Dec.  468),  and 
cases  cited;  Flanigan  v.  Thompson,  7  Fed.  Rep.  177 
(20  Fed.  Dec.  464);  Danscher  v.  Prentiss,  22  Wis. 
316;  Freeman  on  Judgments,  sec.  249;  Wells  on  Res 
Adjudicata,  sees.  6,  9,  12;  Beloit  v.  Morgan,  7  Wall. 
619. 

A  judgment  on  the  same  cause  of  action  is  conclu- 
sive between  the  same  parties,  not  only  as  to  every 
matter  actually  in  issue,  but  as  to  every  other  admissible 
matter  which  might  have  been  oflEered,  or  was  neces- 
sarily involved.  Wells  on  Res  Adjudicata,  sec.  248, 
et  seq.  251,  424;  Freeman  on  Judgments,  sec.  249; 
Cromwell  v.  Sac.  Co.,  94  U.  8.  351;  Smith  v.  Ontario, 
18  Blatchford,  454  (20  Fed.  Dec.  508) ;  Gould  v.  R. 
R.  Co.,  91  U.  S.  526;  Radford  v.  Folsom,  3  Fed.  Rep. 
199;  Bates  v.  Spinner,  45  Ind.  493;  Covington  v. 
Sargent,  27  Ohio  St.  237;  Tate  v.  Hunter,  3  Strob. 
Eq.  (S.  C.)  139;  Lea  v.  Lea,  and  note,  96  Am.  Dec. 
775,  et  seq. 

A  party  can  not  try  his  action  in  parts.  The 
judgment  is  conclusive,  not  only  of  the  matters  con- 
tested, but  as  to  every  other  thing  within  the  knowl- 
edge of  complainant  which  might  have  been  made  a 
ground  for  relief  in  the  first  suit.  Freeman  on  Judg- 
ments, sec.  272,  p.  296. 
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The  discovery  of  new  evidence  forms  no  exception 
to  the  foregoing  rules.  Freeman  on  Judgments,  sec. 
249;  Kilheffer  v.  Kerr,  17  Serg.  &  Eawle,  319;  Wells 
on  Res  Adjudicata,  sec.  369. 

Where  the  parties  are  before  the  court,  by  process 
or  appearance,  a  court  of  equity  has  jurisdiction  to 
make  decrees  concerning  the  title  to  land  in  another 
state,  as  to  enforce  a  sale,  compel  parties  to  convey, 
and  to  enforce  specific  performance,  to  operate  on  the 
holder  of  a  legal  title  acquired  by  any  species  of 
malafldes,  etc.  Wells  on  Res  Adjudicata,  sees.  523, 
524;  Wells  on  Juris.,  sec.  116;  Watts  v.  Waddle,  6 
Pet.  397;  Low  v.  Massey,  41  Vt.  393;  McGregor  v. 
McGregor,  9  Iowa,  78 ;  Story's  Conflict  of  Laws,  543 ; 
Massie  v.  Watts,  6  Cranch,  148,  160;  R.  R.  Co.  v.  R. 
R.  Co.,  15  How.  233. 

Where  a  question  of  jurisdiction  in  a  case  must 
have  been  considered,  it  should  be  treated  as  res 
adjudicata  between  the  same  parties  in  every  other  but 
an  appellate  forum.  Moch  v.  Ins.  Co.,  4  Hughes,  61 
(11  Fed.  Dec.  197). 

Where  the  merits  of  a  case  have  been  passed  upon 
by  the  supreme  court,  it  is  too  late  to  raise  the  question 
of  jurisdiction.  Whatever  was  before  the  supreme 
court,  and  was  disposed  of,  must  be  considered  as 
finally  settled.  Skillern  v.  May,  6  Cranch,  267; 
Sibbald  v.  U.  S.,  12  Pet.  492;  Wells  on  Juris.,  sec. 
194.    - 

Hendeeson,  J. — On  the  twelfth  day  of  January, 
1886,  the  plaintiff  in  error  filed  a  bill  in  chancery  in  the 
First  district,  the  object  of  which  was  to  obtain  a 
decree  vacating  and  setting  aside  the  patent  issued  by 
the  United  States  on  the  nineteenth  day  of  May,  1879, 
to  Charles  Beaubien  and  Guadalupe  Miranda,  and  to 
set  aside  and  vacate  a  survey  made  of  the  lands  em- 
braced in  the  patent  situated  in  New  Mexico,  and  to 
reinvest  in  the  United  States  the  title  to  the  lands  so 
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covered  by  the  survey  and  patent.  The  bill  is  founded 
upon  alleged  frauds  committed  by  the  claimant  and 
others  in  making  the  survey,  whereby  the  officers  of 
the  government  were  deceived  and  induced  to  issue  the 
patent  to  the  claimants.  On  May  12,  1888,  by  leave 
of  the  court,  an  amendment  to  the  bill  was  filed.  On 
the  fifteenth  day  of  February,  1886,  the  Maxwell  Land 
Grant  Company,  the  principal  defendant,  filed  its 
answer  to  the  bill.  On  the  same  day  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Company  filed  its  answer. 
Afterward,  on  the  twenty-seventh  day  of  August, 
1887,  the  Maxwell  Land  Grant  Company,  by  leave  of 
the  court,  filed  a  plea  in  bar  of  the  action,  setting  forth 
certain  proceedings  had  in  the  circuit  court  for  the 
Eighth  judicial  circuit  of  the  United  States,  sitting 
within  the  district  of  Colorado,  in  which  it  is  alleged 
that  the  subject-matter  and  the  parties  are  identical 
with  the  subject-matters  and  parties  involved  in  this 
suit,  and  that  by  the  consideration,  judgment,  and 
decree  of  that  court  the  right  claimed  under  the  bill 
was  adjudged  and  finally  determined  against  the  plain- 
tiflE,  and  in  favor  of  the  Maxwell  Land  Grant  Com- 
pany. The  plea  was  accompanied  by  a  large  number 
of  exhibits  in  proof  of  the  facts  set  up  in  it.  On  the 
twelfth  day  of  May,  1888,  plaintiflE  in  error  filed  a 
motion  to  strike  out  and  set  aside  the  plea  filed  by  the 
Maxwell  Land  Grant  Company,  on  the  ground  of 
insufficiency.  On  the  same  day  this  motion  came  on 
to  be  heard,  and  was  overruled  by  the  court,  and  there- 
upon the  issue  joined  on  the  plea  of  former  adjudica- 
tion was  heard  and  found  to  be  sufficient  in  law  and 
true  in  fact.     The  United  States  brought  error. 

PlaintifEs  assign  three  grounds  of  error,  as  fol- 
lows: (1)  Error  committed  by  the  court  in  overruling 
complainant's  motion  to  strike  out  defendant's  plea  in 
bar;  (2)  error  of  the  court  in  sustaining  the  plea  as 
sufficient  in  law  to  bar  the  further  prosecution  of  the 
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suit;  (3)  error  of  the  court  in  finding  as  true  the  facts 

alleged  in  the  plea. 

On  these  assignments  of  error  counsel  have  argued 

but  one  proposition,  divided  into  two  grounds:     (1) 

Public  lands:  Docs  thc  plea  show  the  subject-mattcr  of 
?«*SVde!"«S  the  Colorado  suit  to  be  the  same  as  that 
adjudicata.  ^      statcd  iu  complaiuant's  bill?     And,  if  so, 

does  the  record  of  the  final  judgment  pleaded  show 
that  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Colorado  obtained  or  could  have  obtained 
jurisdiction  over  that  portion  of  the  grant  lands  cov- 
ered by  the  patent  lying  within  the  limits  of  the  terri- 
tory of  New  Mexico!  The  plea  alleges,  and  the  proofs 
offered  show,  that  in  the  month  of  August,  1882,  the 
United  States  brought  a  suit  in  chancery  in  the  United 
States  circuit  court  for  the  district  of  Colorado,  to  set 
aside  and  annul  the  patent  issued  to  Beaubien  and 
Miranda  for  the  lands  now  known  as  the  * 'Maxwell 
Land  Grant."  The  lands  embraced  in  the  patent  are 
situate  partly  in  Colorado  and  partly  in  New  Mexico. 
The  principal  defendant,  the  Maxwell  Land  Grant 
Company,  held  the  legal  title  to  the  land,  and  was  a 
corporation  doing  business  both  in  Colorado  and  New 
Mexico.  Being  duly  served  with  process,  it  appeared 
and  answered  the  bill.  Various  amendments  were 
made  to  the  bill  from  time  to  time,  until  finally  the 
cause  was  determined  on  its  merits,  upon  a  bill  which 
prayed  that  the  patent  be  canceled  upon  the  following 
grounds:  (1)  Want  of  authority  to  issue  it ;  (2)  inad- 
vertence and  mistake;  (3)  fraud  and  misrepresenta- 
tion, by  which  the  United  States  officers  were  deceived. 
The  bill  was  dismissed  in  the  circuit  court,  and  on 
appeal  to  the  supreme  court  of  the  United  States  the 
cause  was  finally  decided  there  in  March,  1887.  The 
judgment  of  the  court  below  was  affirmed.  Maxwell 
Land  Grant  Case,  121  U.  S.  325 ;  Same  Case,  on  rehear- 
ing, 122  U.  S.  365.  From  an  inspection  of  the  opinion 
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of  the  court  it  will  be  seen  that  the  case  was  vigorously 
litigated  and  thoroughly  considered  by  the  courts.  In 
the  opinion  on  the  rehearing  the  court  said:  *'We  are 
entirely  satisfied  that  the  grant,  as  confirmed  by  the 
action  of  congress,  is  a  valid  grant ;  that  the  survey 
and  the  patent  issued  upon  it,  as  well  as  the  original 
grant  by  Armijo,  are  entirely  free  from  any  fraud  on 
the  part  of  the  grantees,  or  those  claiming  under  them; 
and  that  the  decision  could  be  no  other  than  that 
which  the  learned  judge  of  the  circuit  court  below 
made,  and  which  this  court  affirmed.''  122  TJ.  S.  365. 
The  bill  in  this  case  is  almost  word  for  word  a  copy  of 
the  bill  in  the  Colorado  court  on  which  the  cause  was 
finally  decided.  In  both  suits*  the  court  was  asked  to 
decree  the  invalidity  of  the  patent  as  an  entirety.  The 
stating  and  charging  portions  of  the  bills  are  identical 
in  substance,  and  so  is  the  prayer,  so  far  as  the  court 
had  power  to  grant  relief.  The  allegations  contained 
in  the  Colorado  bill  were  sufficiently  broad  to  meet  the 
proofs  offered,  and  covered  every  cause  of  action  on 
which  relief  could  be  granted,  and  it  would  be  difficult 
to  see  how  an  amendment  could  be  made  the  effect  of 
which  would  be  to  change  the  issue  presented  by  the 
bill  and  amendment  upon  which  the  cause  was  finally 
decided.  After  the  filing  of  the  plea  in  this  cause  the 
plaintiff,  by  leave  of  the  court,  filed  an  amendment  to 
the  bill.  The  substance  of  this  amendment  is  a  more 
specific  statement  of  the  means  employed  by  Elkins, 
Marmon,  and  Maxwell  in  procuring  the  lines  of  the 
grant  to  be  extended  beyond  the  original  boundary 
lines  as  fixed  by  the.  Mexican  authorities  when  posses- 
sion was  delivered  to  its  grantees,  and  the  arts  prac- 
ticed by  them  upon  the  officers  of  the  government  in 
causing  the  survey  to  be  approved  and  patent  issued 
covering  a  large  body  or  tract  of  land  not  originally  or 
rightfully  covered  by  the  grant  from  Mexico.  By 
stipulation  the  matter  embraced  in  the  amendment  was 
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answered  by  the  plea  already  filed.  That  the  subject- 
matter  and  parties  to  this  suit  are  identical  with  the 
subject-matter  and  parties  to  the  suit  in  Colorado  in 
all  essential  respects  can  not  be  denied.  We,  however, 
have  more  diflficulty  in  reaching  a  satisfactory  conclu- 
sion on  the  other  question  discussed,  viz.,  whether  the 
Jurisdiction  of  circuit  court  of  the  United  Statcs  for  the 
Sreuif  foSrt  for  district  of  Colorado  had  jurisdiction  to 
der  decree"  """  rcudcr  a  flecree  aflEecting  the  title  to  lands 
Tn  Ne\?5fexicS.  lyiug  iu  Ncw  Mexico.  Appellant's  counsel 
insists  that  the  Colorado  decree  pleaded  here  is  not  a 
bar  to  this  action,  for  the  reason  that  a  portion  of  the 
lands  covered  by  the  patent  are  situate  in  New  Mexico, 
and  the  decree  must  be  regarded  as  a  nullity,  so  far  as 
it  seeks  to  affect  the  title  to  lands  not  within  the  juris- 
diction of  the  court. 

The  following  cases  are  relied  upon  to  support  this 
proposition.  Toland  v.  Sprague,  12  Pet.  300 ;  North- 
ern Ind.  Railroad  Co.  v.  Mich.  Central  Railroad  Co., 
15  How.  233;  Carrington  v.  Brents,  1  McLean,  167; 
Massie  v.  Watts,  6  Cranch,  148.  The  last  cited  case  is 
a  very  instructive  one,  and  we  think  in  point  here. 
Chief  Justice  Makshall,  delivering  the  opinion,  said: 
**This  suit  having  been  originally  instituted  in  the 
court  of  Kentucky  for  the  purpose  of  obtaining  a  con- 
veyance of  lands  lying  in  the  state  of  Ohio,  an  objection 
is  made  by  the  plaintiff  in  error,  who  was  the  defendant 
below,  to  the  jurisdiction  of  the  court  by  which  the 
decree  was  rendered.  Taking  into  view  the  character 
of  the  suit  in  chancery  brought  to  establish  a  prior  title 
originating  under  the  land  law  of  Virginia,  against  a 
person  claiming  under  a  senior  patent,  considering  it  as 
a  substitute  for  a  caveat  introduced  by  the  peculiar  cir- 
cumstances attending  those  titles,  »this  court  is  of 
opinion  that  there  is  much  reason  for  considering  it  as 
a  local  action,  and  for  confining  it  to  the  court  sitting 
within  the  state  in  which  the  lands  lie.    Was  this 
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cause,  therefore,  to  be  considered  as  involving  a  naked 
question  of  title ;  was  it,  for  example,  a  contest  between 
Watts  and  Powell — the  jurisdiction  of  the  circuit  court 
of  Kentucky  would  not  be  sustained.  But  where  the 
question  changes  its  character,  where  the  defendant  in 
the  original  action  is  liable  to  the  plaintiff,  either  in 
consequence  of  contract,  or  as  trustee,  or  as  the  holder 
of  a  legal  title  acquired  by  any  species  of  mala  fides 
practiced  on  the  plaintiff,  the  principles  of  equity  give 
a  court  jurisdiction  wherever  the  person  may  be  found, 
and  the  circumstance  that  a  question  of  title  may  be 
involved  in  the  inquiry,  and  may  even  constitute  the 
essential  points  on  which  the  case  depends,  does  not 
seem  sufficient  to  arrest  that  jurisdiction.  In  the  cele- 
brated case  of  Penn  v.  Lord  Baltimore,  the  chancellor 
of  England  decreed  a  specific  performance  of  a  contract 
respecting  lands  lying  in  North  America.  The  objec- 
tion to  the  jurisdiction  of  the  court  in  that  case,  as 
reported  by  Vesey,  was  not  that  the  lands  lay  without 
the  jurisdiction  of  the  court,  but  that,  in  cases  relating 
to  boundaries  between  provinces,  the  jurisdiction  was 
exclusively  in  the  king  and  council.''  Still  quoting 
from  the  opinion  of  the  lord  chancellor,  he  says:  *^The 
strict  primary  decree  of  a  court  of  equity  is,  ho  says,  in 
personam,  and  may  be  enforced  in  all  cases  where  the 
person  is  within  its  jurisdiction.  In  confirmation  of 
this  position  he  cites  the  practice  of  the  courts  to  decree 
respecting  lands  lying  in  Ireland  and  in  the  colonies,  if 
the  person  against  whom  the  decree  was  prayed  be 
found  in  England."  Reference  is  made  to  the  cases  of 
Earl  of  Kildare  v.  Sir  Maurice  Eustace  Fitzgerald, 
1  Vern.  419,  and  Toller  v.  Carteret,  2  Vern.  494.  Sub- 
sequently to  these  decisions  was  the  case  of  Penn  v. 
Lord  Baltimore,  1  Ves.  Sr.  444,  in  which  the  perform- 
ance of  a  contract  for  lands  lying  in  North  America 
was  decreed  in  England.  Continuing,  the  chief  justice 
said:  '*Upon  the  authority  of  these  cases,  and  of 
Vol.  5  n.  m.— 20 
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others  which  are  to  be  found  in  the  books,  as  well  as 
upon  general  principles,  this  court  is  of  opinion  that  in 
a  case  of  fraud  of  a  trust,  or  of  contract,  the  jurisdic- 
tion of  a  court  of  chancery  is  sustainable  wherever  the 
person  be  found,  although  lands  not  within  the  juris- 
diction of  the  court  may  be  affected  by  the  decree." 
Massie  v.  Watts,  6  Cranch,  148.  The  United  States 
brought  suit  in  the  circuit  court  of  the  United  States 
for  the  district  of  Colorado,  to  set  aside,  vacate,  and 
cancel  the  patent  assailed  here.  The  bill  in  that  case 
is  grounded  upon  allegations  of  fraud,  committed  by 
the  patentees  and  others  holding  through  or  under 
them,  by  means  of  which  the  oflBcers  of  the  plaintiff 
were  deceived  into  issuing  and  delivering  the  patent. 
Fraud  in  various  ways  was  charged  against  the  grantees 
under  the  patent,  and  the  patent,  as  an  entirety,  was 
involved  in  the  issue  raised,  heard,  and  finally  deter- 
mined in  the  circuit  and  supreme  courts  of  the  United 
States.  It  is  quite  clear  that,  had  the  United  States 
succeeded  in  that  suit,  the  decree  would  have  affected 
the  title  to  the  lands  embraced  in  the  patent  lying  in 
New  Mexico.  Personal  service  was  had  upon  the  Max- 
well Land  Grant  Company  in  that  suit,  and  an  appear- 
ance duly  entered,  and  the  suit,  after  long  delays, 
finally  decided,  declaring  the  patent  valid  for  the  lands 
covered  by  it,  wherever  situated.  The  final  judgment 
in  that  suit  was  intended  to  be,  and  we  think  was,  con- 
clusive upon  the  United  States  and  all  persons  claiming 
through  or  under  it,  whether  the  lands  covered  by  the 
patent  were  located  in  Colorado  or  New  Mexico.  The 
suit  was  instituted  and  contested  through  the  courts  to 
a  final  decision  in  the  court  of  last  resort,  solely,  or 
mainly,  at  least,  upon  the  ground  that  such  frauds  had 
been  committed  by  the  original  grantees  and  those 
claiming  under  them  in  locating  the  lands,  and  extend- 
ing the  true  boundaries  thereof  in  such  manner  as  to 
deceive  the  officers  of  the  United  States,  an  d  thereby 
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cause  them  to  issue  the  patent,  that  a  court  of  equity 
would  annul  the  patent.  The  court  found  that  there 
was  no  fraud  proven  in  the  case,  and  that  the  patent 
was  legal  and  valid,  and  free  from  the  taint  of  fraud. 
The  issue  directly  involved  in  the  controversy  was  that 
of  fraud  practiced  upon  the  United  States  through  its 
officers.  The  determination  was  against  the  truth  of 
the  facts  alleged,  and  the  United  States,  like  any  other 
suitor  in  a  court  of  justice,  is  bound  by  the  final  judg- 
ment of  courts  of  competent  jurisdiction,  when  it  elects 
to  litigate  any  question  of  fact  in  the  courts.  There  is 
no  doubt  that  a  judgment  or  decree  necessarily  affirm- 
ing the  existence  of  any  fact  is  conclusive  upon  the 
parties,  or  their  privies,  whenever  the  existence  of  that 
fact  is  again  in  issue  between  them.  Duchess  of  Kings- 
ton's Case,  11  State  Trials,  261;  Crandon  v.  Leonard, 
4  Cranch,  436;  Peay  v.  Duncan,  20  Ark.  85;  Lore  v. 
Truman,  10  Ohio  St.  45;  Freem.  Judgm.,  sec.  249; 
Wales  V.  Lyon,  2  Mich.  276.  The  supreme  court  of 
the  United  States  affirmed  in  distinct  terms  that  there 
was  no  fraud  committed  in  procuring  the  patent  to  be 
issued  by  the  patentees,  or  those  claiming  under  them ; 
that  the  patent  was  legal  and  is  the  evidence  of  the 
legal  ownership  of  all  the  lands  embraced  in  it,  or  cov- 
ered by  it.  It  directly  affirmed  the  nonexistence  of 
fraud;  and,  having  done  so,  in  a  proper  case,  the 
courts  of  the  country  will  not  permit  the  plaintiff  in 
another  suit  to  controvert  this  judicially  established 
fact,  where  the  issue  is  between  the  same  parties,  or 
their  privies.  The  United  States  having  exhausted  its 
power  in  a  fruitless  effort  to  cancel  this  patent,  it 
becomes  the  duty  of  the  courts  and  the  people  to  abide 
the  final  judgment  of  the  highest  tribunals  to  which  a 
controversy  can  be  appealed,  and  to  seek  redress  for 
meritorious  grievances,  if  any  exist,  at  the  hands  of  a 
just  and  generous  government.  The  judgment  of  the 
court  below  is  affirmed. 

Long,  C.  J.,  and  Brinker,  J.,  concur. 
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[No.  378.   March  21,  1889.] 

THE  WESTERN  UNION  TELEGRAPH  COMPANY, 
Plaintiff  in  Errob,  v.  ROBERT  H.  LONG- 
WILL,  Defendant  in  Erbor. 

Corporations — Telegraph  Company— Trespass  on  the  Case — Suppi- 
oiBNCY  op  Declaration  Apter  Verdict  and  Judgment — Pleading. 
In  an  action  of  trespass  on  the  case  against  a  telegraph  company,  a 
declaration,  though  general  and  uncertain  in  its  terms,  will  be  deemed 
sufficient,  after  verdict  and  judgment,  when  unchallenged  by  de- 
murrer, and  the  uncertainty  and  insufficiency  is  supplied  by  proof 
admitted  without  objection. 

Id. — ^Nature  op  Employment  and  Liability  op  Telegraph  Companies — 
Contract  with  Conditions  Annexed  por  Exemption  prom  Lia- 
bility.— A  telegraph  company  is  a  carrier  of  news  for  hire,  and, 
though  not  an  insurer  of  the  safe  delivery  of  messages,  its  obligations, 
like  those  of  common  carriers,  spring  from  the  public  nature  of  its 
employment,  and  the  contract  under  which  the  particular  duty  is  as- 
sumed. In  that  relation  it  owes  to  both  the  sender  and  receiver  of 
messages  the  duty  of  care  and  good  faith,  and  will  be  held  for  want 
of  proper  care,  by  itself  and  its  servants  and  agents,  in  the  perform- 
ance of  that  duty,  from  which  it  can  not  escape  by  any  attempted 
exemption  from  such  liability  by  conditions  annexed  to  its  contracts. 
Though  it  may  make  reasonable  regulations  for  the  proper  and  safe 
conduct  of  its  business,  and  has  the  power  to  contract  with  the  sender 
of  a  message,  so  as  to  relieve  it  from  liabilities  for  inadvertencies,  it 
will  not  be  relieved  for  gross  negligence,  or  bad  faith. 

Id.  —Telegraph  Company,  Suit  against  op  Trespass  on  the  Case — Neo- 
ligenge — Measure  op  Damages. — In  an  action  of  trespass  on  the 
case,  by  a  physician  and  surgeon,  against  a  telegraph  company  for 
damages  laid  in  the  declaration  at  $1,000,  for  negligence  in  not  deliv- 
ering a  message,  summoning  him  to  make  a  professional  visit,  until 
it  was  too  late,  and  the  call  had  been  countermanded,  where  a  judg- 
ment was  rendered  for  $500  damages,  the  jury  having  found  that  sum 
a  reasonable  compensation  for  the  services  to  have  been  rendered,  and 
the  evidence  was  that  the  sender  of  the  message  was  solvent,  and 
that  plaintiff  was  engaged  in  active  practice  and  had  cases  under  his 
charge,  from  which  he  earned  fees  during  the  time  it  would  have 
taken  him  to  make  the  prevented  visit,  but  it  did  not  appear  what 
those  earnings  were — Held:  The  proper  measure  of  damages  was  the 
difference  between  the  sum  allowed  and  what  plaintiff  earned  daring 
the  time  he  would  have  been  absent  on  such  visit. 
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Erbob,  from  a  judgment  in  favor  of  plaintiflE,  to 
the  First  Judicial  District  Court,  Santa  Fe  County. 
Judgment  affirmed  conditionally  on  defendant  in  error 
remitting  $100,  and  paying  the  costs  of  the  court; 
otherwise  judgment  to  be  reversed  and  new  trial 
ordered. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Cateon,  Thobnton  &  Clancy  for  plaintifE  in  error. 

The  English  courts  have  uniformly  held  that  the 
receiver  of  a  message  has  no  right  of  action  against  a 
^  telegraph  company.  8  Am.  and  Eng.  Corp.  Case,  65, 
note;  8  Suth.  on  Damages,  314;  14  Fed.  Rep.  723. 

In  this  country  the  opposite  doctrine  is  held,  so 
far  as  decisions  have  been  made.  But  it  can  scarcely 
be  said  that  the  question  is  conclusively  settled  as  to 
which  doctrine  will  finally  be  adopted.  It  is  clear  there 
can  be  no  privity  of  contract  between  the  telegraph 
company  and  the  receiver  of  a  message,  although  in 
one  case  in  South  Carolina  the  court  held  otherwise. 
Aiken  v.  Telegraph  Co.,  5  Rich.  358. 

Special  damage  must  be  pleaded  specially  and  cir- 
cumstantially, and  this  the  declaration  fails  to  do. 
1  Chitty  PL,  p.  395,  et  seq. ;  Sedg.  on  Damages,  575, 
et  seq.;  Thompson  on  Neg.  1250. 

The  evidence  fails  to  show  any  legal  damages. 
Clay  V.  Telegraph  Co.,  6  Southeastern  Rep.  813;  Smith 
V.  Telegraph  Co.,  83  Ky.  104. 

Plaintiff  can  not  recover,  having  made  no  claim  in 
writing  within  sixty  days.  Such  a  regulation  is 
reasonable  and  valid.  Western  U.  Tel.  Co.  v.  Jones, 
95  Ind.  228;  Southern  Express  Co.  v.  Caperton,  44 
Ala.  101;  Herman  v.  Western  Union  Tel.  Co.,  57  Wis. 
562;  Southern  Express  Co.  v.  Caldwell,  21  Wall.  265; 
Wolf  V.  Western  Union  Tel.  Co.,  62  Pa.  St.  83;  Young 
V.  Same,  65  N.  Y.  163;  Lewis  v.  R'y  Co.,  5  H.  &  N. 
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867;  Western  Union  Tel.  Co.  v.  Meredith,  95  Ind.  93. 
And  it  is  binding  on  the  receiver  of  a  telegram.  Ellis 
V.  Telegraph  Co.,  13  Allen,  237,  238;  Telegraph  Co.  v. 
Neill,  57  Tex.  283;  Aiken  v.  Telegraph  Co.,  5  Eich. 
370-372. 

That  a  party  has  not  read  the  regulations  makes 
no  diflEerence.  Ellis  v.  Tel.  Co.,  13  Allen,  237,  238; 
Breeze  v.  Tel.  Co.,  48  N.  Y.  139-142;  Cole  v.  Tel.  Co., 
8  Am.  and  Eng.  Corp.  Cases,  45;  Grinnell  v.  Tel.  Co., 
113  Mass.  299;  Telegraph  Co.  v.  Edsall,  63  Tex.  675. 

In  actions  ex  contractu,  to  recover  damages  from 
an  employer  for  preventing  his  employee  from  carrying 
out  the  contract,  the  plaintiff  must  prove,  not  only 
what  he  would  have  received  under  the  contract,  but 
also  what  he  did  receive  from  any  other  employment 
he  may  have  been  able  to  secure,  the  difference  between 
the  two  being  the  measure  of  damages.  Hunt  v.  Crane, 
33  Miss.  669;  Fowler  v.  Waller,  25  Tex.  701,  702; 
Whitaker  v.  Sandifer,  1  Duval  (Ky. ),  262 ;  Chamberlain 
V.  McAlister,  6  Dana.  (Ky.)  352. 

In  cases  ex  delicto,  all  that  can  be  recovered  is  com- 
pensation for  the  actual  injury.  2  Sedg.  on  Damages, 
[7  Ed.]  314,  et  seq. 

W.  B.  Sloan  for  defendant  in  error. 

The  burden  was  on  the  defendant  to  show  it  was 
unable  to  deliver  the  message  in  time.  Western  Union 
Tel.  Co.  V.  Ganger,  84  Ind.  176;  Pope  v.  Western 
Union  Tel.  Co.,  9  111.  App.  283. 

'  The  defendant  having  failed  to  deliver  the  message 
the  burden  of  proof  was  on  it  to  show  that  the  failure 
arose  from  a  cause  for  which  it  was  not  legally  respon- 
sible to  answer.  Baldwin  v.  N.  Y.  Tel.  Co., 45  N.  Y. 
744;  30  How.  Pr.  413;  D'Rute  v.  N.  Y.  Tel.  Co.,1 
Daily,  547;  Turm  v.  Honepey  Tel.  Co., 41  Iowa,  458; 
Bartlette  v.  Western  Union  Tel.  Co., 62  Me.  209;  West- 
ern Union  Tel.  Co.  v.  Carew,  15  Mich.  525;  Taylor  v. 
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W.  Tel.  Co., 74  111.  168;  60  lU.  421;  26  Iowa,  423;  29 
Md.  232. 

The  defendant  is  liable  to  the  receiver  of  a  message 
for  the  damages  he  has  sustained  by  reason  of  its  neg- 
ligence in  the  transmission  and  delivery  of  the  message. 
N.  Y.  Tel.  Co.  V.  Dryburg,  35  Pa.  St.  298;  Wharton  on 
Neg.,sec.  758;  78  Am.  Dec.  341. 

A  regulation  to  protect  the  company  from  respon- 
sibility for  gross  negligence  or  fraud  is  void.  33  Fed. 
Rep.  362;  Candee  v.  Western  Union  Tel.  Co., 34  Wis. 
471 ;  71  Am.  Dec.  473 ;  Telegragh  Co.  v.  Fenton,  52  Ind. 

The  company  is  liable  for  such  damages  as 
naturally  result  from  its  failure  to  deliver  the  message 
with  reasonable  diligence.  Truce  v.  International  Tel. 
Co.,  60  Me.  27,  11  Am.  Rep.  169;  Mauvel  v.  W.  U. 
Tel.  Co., 37  Iowa,  218;  13  Cal.  422  (73  Am.  Dec.  589); 
Tyler  v.  W.  U.  Tel.  Co., 60  111.  427;  Western  Union 
Tel.  Co.  V.  Buchmen,  35  Ind.  440,  52  Am.  Rep.  409; 
Wharton  on  Neg.,sec.  758. 

Telegraph  companies  are  common  carriers,  and 
are  subject  to  the  same  rules.  73  Am.  Dec.  589.  As 
such  they  may  limit  their  common  law  liability  by 
special  contract,  provided  such  special  contract  does 
not  attempt  to  cover  losses  by  negligence  or  miscon- 
duct. York  V.  Central  R.  R.,  3  Wall.  107;  R.  R.  Co. 
V.  Lockwood,  17  Wall.  357. 

The  English  doctrine  that  a  telegraph  company  is 
not  liable  to  the  receiver  of  a  message  for  nondelivery 
(Dickson  v.  Tel.  Co.,  2  C.  P.  Div.  62;  Playford  v.  Tel. 
Co.  L.  R.,  42  B.  707)  is  nowhere  followed  in  this  coun- 
try. The  American  judges  and  writers  hold  to  the 
contrary.  Gray  on  Telegraph,  sec.  65;  Wharton  on 
Neg.,  sec.  758;  Suth.  on  Damages,  314;  Shear.  &  R. 
on  Neg.,  sec.  560;  Thompson  on  Neg.,  p.  847,  sec.  11. 

The  same  reasons  which  make  void  the  contracts 
of  a  common  carrier  for  exemption  from  the  conse- 
quences of  its  own  negligence,  or  that  of  its  agents  or 
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servants,  apply  with  equal  force  to  similar  agreements, 
rules,  or  notices,  by  which  a  telegraph  company  seeks 
immunity  from  all  responsibility  for  its  negligence. 
Sweatland  v.  111.  &  Miss.  Tel.  Co.,  27  Iowa,  432;  Tele- 
graph V.  Griswold,  37  Ohio  St.  313 ;  Mauvel  v.  Tel. 
Co.,  37  Iowa,  214;  Graham  v.  Tel.  Co.,  1  Cal.  230; 
Bloucherd  v.  Tel.  Co.,  68  Ga.  299;  Tyler  v.  Tel.  Co., 
60  111.  421;  74  111.  168;  U.  S.  Tel.  Co.  v.  Wenge,  55 
Pa.  St.  262;  True  v.  Tel.  Co.,  78  Pa.  St.  288; 
Candee  v.  Telegraph  Co.,  34  Wis.  471;  Gray  on  Tele- 
graphic Co's,  sees.  50,  51,52;  Telegraph  Co.  v.  Cohen, 
73  Ga.;  Dryburg  v.  Telegraph  Co.,  35  Pa.  St.  298; 
Telegraph  v.  Brown,  58  Tex.  170;  Bartlett  v.  Tel.  Co., 
62  Me.  209;  Telegraph  Co.  v.  Fountain,  58  Ga.  433; 
Hibbard  v.  Tel.  Co.,  33  Wis.  558;  Parks  v.  Alta  Tel. 
Co.,  13  Cal.  432;  see,  also.  Styles'  Assignee  v.  Western 
Union  Tel.  Co.,  15  Ark  (No.  12,  Pacific  Rep.);  White 
V.  Western  Union  Tel.  Co.,  14  Fed.  Rep.  710;  Western 
Union  Tel.  Co.  v.  McKibben,  14  Ind.  (Northeastern 
Rep.)  894;  Johnson  v.  Western  Union  Tel.  Co.,  33  Fed. 
Rep.  362;  Western  Union  Tel.  Co.  v.  Cobb,  47  Ark. 
344;  Hart  v.  Western  Union  Tel.  Co.,  66  Cal.  579. 

It  can  not  contract  against  its  own  negligence. 
Tel.  Co.  V.  Griswold,  37  Ohio  St.  301,  313. 

A  telegraph  company  is  the  agent  of  the  receiver 
of  a  message.     35  Pa.  St.  299;  78  Am.  Dec.  338. 

The  receiver  of  a  message  is  unaflfected  by  any 
stipulation  or  contract  between  the  company  and  the 
sender.  33  Fed.  Rep.  362;  55  Am.  Rep.  497;  W.  U. 
Tel.  Co.  V.  Fenton,  52  Ind.  1;  McCaU  v.  W.  U.  Tel. 
Co.,  44  N.  Y.  Sup.  487. 

Where  two  parties  make  a  contract  expressly  for 
the  benefit  of  a  third  party,  such  third  party  may  sue 
upon  it.  Lawrence  v.  Fox,  20  N.  Y.  268;  Burr  v. 
Beers,  24  N.  Y.  178;  Steman  v.  Harrison,  42  Pa. 
St.  49 ;  Shear.  &  Redf .  on  Negligence,  sec.  560 ;  33  Fed.. 
Rep.  365. 

A  telegraph  company  is  responsible  to  the  receiver 
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of  a  message  for  any  misfeasance  by  which  he  is  in- 
jured. N.  T.  &  Wash.  Tel.  Co.  v.  Dryburg,  35  Pa. 
St.  298;  78  Am.  Dec.  331;  Sailor  v.  W.  U.  Tel.  Co.,  3 
Am.  Law  Rep.  777;  Green's  Brice's  Ultra  Vires,  p.  269; 
Wadsworth  v.  W.  U.  Tel.  Co.,  Sup.  Ct.  App.  (1888), 
Southwestern  Rep.,  vol.  8,  574. 

As  to  the  rule  of  damages  between  the  receiver  of 
a  message  and  the  company  sending  it,  see  Western 
Union  Tel.  Co.  (Ind.),  vol.  14,  no.  10,  Northwestern 
Rep.,  p.  894,  which  is  in  point.  See,  also,  Hadley  v. 
W.  U.  Tel.  Co.,  Northwestern  Rep.  vol.  15,  no.  10,  p. 
894;  30  Ohio  St.  555;  16  Nev.  223;  45  N.  Y.  744;  29 
Md.  232;  21  Minn.  154;  9  Exch.  341;  34  Wis.  471. 

The  damages  recovered  in  the  case  at  bar  are 
neither  remote  nor  speculative,  but  within  the  line  of 
decisions  already  cited,  viz. :  Shearman  &  Redfield  on 
Neg.,  sec.  605,  p.  692;  ReUe  v.  W.  U.  Tel.  Co.,  55  Tex. 
303;  40  Am.  Rep.  805;  Stuart  v.  Tel.  Co.,  66  Tex.  580; 
59  Am.  Rep.  623;  Levee  Case,  59  Tex.  542;  46  Am. 
Rep.  269.  Also  the  following  cases  sustaining  the  court 
below.  1  Cal.  230;  69  Me.  9;  33  Wis.  558;  34  Id.  471; 
55  Tex.  308;  ,58  Id.  394;  73  Am.  Dec.  589;  Shear. 
&  Redf .  on  Neg. ,  sees.  600,  601 ;  54  Barber  (S.  C. ),  505 ; 
52  Ind.  1. 

Finely  printed  matter  does  not  enter  into  or  form 
a  contract  between  the  parties  (R.  R.  tickets)  nor  raise 
a  presumption  that  the  holder  is  aware  of  the  limitations 
or  condtions.  Slosson,  Respondent,  v.  Dodd,  Presi- 
dent Dodd's  Express,  4  Hand.  (N.  Y.)  254;  Butler  v. 
Heans,  2Comb.  415;  Davis  v.  Miller,  2  Stark,  279; 
Hallerter  v.  Newlin,  19  Wend.  234;  Cole  v.  Goodwin, 
Id.  251;  2  Greenlf.  Ev.,  sec.  215. 

After  a  passenger  has  purchased  a  ticket  which 
contains  a  notice  to  which  his  attention  was  not  called 
at  the  time  of  purchase,  his  rights  are  not  affected  by 
his  reading  such  notice  after  he  purchased  the  ticket 
and  entered  upon  his  journey.  49  N.  Y.  263 ;  Pouch 
V.  N.  Y.  Central  R.  R.  Co.,  3  Tm.  Rep.  525. 
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Henderson,  J. — This  is  an  action  of  trespass  on 
the  case,  brought  by  the  defendant  in  error  against  the 
Western  Union  Telegraph  Company,  to  recover  dam- 
ages on  account  of  alleged  negligence  in  not  delivering 
a  telegram  sent  to  him  from  Springer,  New  Mexico,  on 
the  evening  of  the  fourteenth  of  January,  1884.  Plain- 
tiff resided  at  Santa  Fe,  where  the  message  was 
addressed,  and  was  a  physician  and  surgeon.  The  pur- 
pose of  the  telegram  was  to  summon  him  from  Santa 
Fe  to  Springer  to  attend  a  person  suflEering  from  a  gun- 
shot wound.  The  message  was  not  delivered  until 
after  9  o'clock  in  the  forenoon  of  the  fifteenth.  The 
telegram  requested  the  presence  of  the  plaintiff  below 
that  night.  Two  trains — one  at  9  o'clock  that  night 
and  one  at  9  o'clock  the  next  morning — had  departed 
after  the  sending  and  receipt  of  the  message  at  Santa 
Fe,  and  before  the  delivery  to  plaintiff.  The  telegraph 
office  was  in  an  adjoining  building  to  the  drug  store, 
where  he  kept  his  office,  and  was  usually  found,  and 
within  one  hundred  and  fifty  or  two  hundred  yards  of 
his  residence.  He  was  a  well  known  resident  of  the 
city,  and  at  home  at  the  time  the  message  should  have 
been  delivered.  The  declaration  is  in  the  usual  form, 
except  that  it  does  not  state  with  much  fullness  of  detail 
the  special  circumstances  of  his  legal  injury.  The 
defendant  pleaded  the  general  issue,  and  a  special  plea 
setting  up  the  fact  that  the  message  was  transmitted 
upon  certain  conditions,  which  are  set  out  in  the  mes- 
sage put  in  evidence.  One  condition  was  that  the  com- 
pany would  not  be  held  liable  for  unrepeated  messages. 
The  other  was  that  unless  the  person  injured  should 
within  sixty  days  present  a  claim  in  writing,  demand- 
ing damages  from  the  company,  it  would  be  exoner- 
ated from  all  liability.  The  message  was  unrepeated. 
No  demand  in  writing,  claiming  damages,  was  filed 
with  the  company  within  sixty  days. 

Plaintiff  testified  that  he  would  have  niade  the  visit 
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to  Springer,  but  was  prevented  by  the  negligence  of  the 
company  in  not  delivering  the  message  until  after  train 
time,  and  that  during  the  day  of  the  fifteenth  he  was 
advised  by  another  telegram  from  the  same  parties  not 
to  come,  as  it  was  too  late.  The  injured  man  died  on 
the  fifteenth.  He  also  testified  that  he  would  have 
charged  $500  for  the  trip  and  professional  services,  and 
that  such  sum  would  have  been  a  reasonable  charge. 
His  testimony  was  supported  by  another  physician  as 
to  the  reasonableness  of  the  charge  and  the  value  of 
the  proposed  services.  It  also  appeared  in  evidence 
that  it  would  have  required  four  or  five  days,  including 
traveling  time,  to  have  completed  the  trip  and  treat- 
ment of  the  patient.  During  this  time  plaintiff  admits 
that  he  was  regularly  engaged  in  the  practice  of  his 
profession  at  Santa  Fe,  and  had  several  patients  in 
charge,  but  he  says  he  would  have  made  more  by  going 
to  Springer,  as  that  would  have  been  a  consultation 
fee. 

The  senders  of  the  telegram  were  solvent.  The 
damages  claimed  in  the  declaration  were  $1,000.  The 
judgment  recovered  was  for  $500.  At  the  conclusion 
of  the  evidence  the  defendant  moved  the  court  to 
instruct  the  jury  to  find  for  the  defendant,  and  sug- 
gested reasons  therefor.  The  court  refused,  and  an 
exception  was  taken  and  saved.  Exceptions  were  taken 
to  the  refusal  of  the  court  to  charge-  the  jury  as  re- 
quested in  instructions  numbered  3  and  4  moved  by 
defendant,  and  for  giving  an  instruction  by  the  court 
of  its  own  motion.  Fourteen  errors  are  assigned.  The 
principal  propositions  discussed,  however,  may  be 
ranged  under  the  first,  to  the  effect  that  the  declaration 
and  record  do  not  disclose  any  legal  cause  of  action 
against  the  defendant  below;  third,  that  the  verdict  is 
not  supported  by  the  evidence  of  the  amount  of  dam- 
age sustained  by  the  plaintiff,  if  any;  fourth,  that  the 
plaintiff  did  not  within  sixty  days  present  his  claim  in 
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writing  for  the  damages  sued  for;  seventh,  that  the 
court  erred  in  instructing  the  jury  of  its  own  motion  as 
appears  in  the  record. 

Upon  the  first  assignment,  we  think  it  sufficient  to 
say  that  there  appears  to  have  been  no  demurrer,  either 
Trespass  on  case:  general  or  spccial,  to  thc  dcclaratiou.  Nor 
dcdara1?on°aftcr  was  thcrc  auy  objection  made  to  the  intro- 
mcm1*irabimy*^'  ductiou  of  evidcucc,  because  there  was  no 
compaSiM.  averment  in  the  declaration  under  which 
evidence  of  plaintiff's  damages  could  be  received. 
While  the  statement  in  the  declaration  is  in  very  gen- 
eral terms,  it  will  be  deemed  good  after  verdict  and 
judgment,  when  left  unchallenged  by  the  ordinary 
modes  of  reaching  a  formal  insufficiency  or  uncertainty. 
The  proof  offered  supplied  the  want  of  accuracy  of  alle- 
gation, and  was  admitted  without  objection.  The  appel- 
lant company  is  a  corporation  engaged  in  the  business  of 
transmitting  news  for  hire.  It  owes  a  duty  to  the  public. 
Want  of  proper  care  and  diligence  in  the  performance 
of  this  duty  to  the  defendant  in  error  is  the  gravamen 
of  his  action.  The  defendant  company  sustained, 
strictly  speaking,  no  contractual  relations  with  the 
plaintiff,  but  it  owed  a  duty  to  him  by  reason  of  its 
public  character  to  perform  its  obligations,  not  only  to 
the  sender  of  the  message,  with  whom  it  did  have  con- 
tractual relations,  but  to  the  plaintiff  as  well.  The 
injury  sustained  by  the  plaintiff  was  caused  directly 
and  immediately  by  the  negligence  of  the  defendant's 
agents  and  servants  in  not  delivering  the  message  with- 
in a  reasonable  time.  It  is  urged  on  behalf  of  the 
plaintiff  in  error  that  no  action  can  or  ought  to  be 
maintained  by  the  plaintiff  for  the  reason  that  he  was 
only  the  receiver,  and  not  the  sender,  of  the  message, 
and  that  the  action  would  only  lie,  if  at  all,  by  the 
sender  of  the  message,  on  the  contract  entered  into  and 
embodied  in  the  message  or  blank  forming  part  of  it. 
This  is  the  rule  in  England.   Playford  v.  United  King- 
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dom  Telegraph  Co.,  L.  R.  4  Qt.  B.  706;  Dickson  v. 
Renter  Telegraph  Co.,  2  C.  P.  Div.  62;  Feaver  v.  Mon- 
treal Telegraph  Co.,  23  V.  C.  C.  P.  150.  Mr.  Suther- 
land, in  his  work  on  Damages,  states  the  rule  to  be 
different  in  this  country,  and  uses  the  following  lan- 
guage: '*In  this  country  a  different  doctrine  prevails. 
The  company's  employment  is  of  a  public  character, 
and  it  owes  the  duty  of  care  and  good  faith  to  both  the 
sender  and  receiver."  And,  further  continuing  the 
subject,  referring  to  the  case  of  New  York  Telegraph 
Co.  V.  Dryburg,  35  Pa.  St.  298,  says:  ''It  was  ruled 
that,  though  not  insurers  of  the  safe  delivery  of  what 
is  intrusted  to  them,  their  obligations,  like  those  of 
common  carriers,  sprang  from  the  public  nature  of 
their  employment,  and  the  contract  under  which  the 
particular  duty  is  assumed.''  3  Suth.  Dam.  314.  That 
this  is  the  American  doctrine  needs  no  further  citation 
of  authorities. 

It  is  contended  on  behalf  of  the  plaintiff  in  error 
that  the  condition  annexed  to  the  message  imparted 
notice  to  the  plaintiff  below  that  the  company  would 
not  be  liable  for  any  damages  unless  a  claim  in  writing 
should  be  filed  with  the  company  within  sixty  days 
from  the  date  of  its  receipt  by  him.  That,  it  is  urged, 
Contract:  ^s  i^^t  a  coutract  for  cutirc  immunity  from 

fiab?i?iyrncg°l"    legal  liability  on  account  of  the  negli- 
*^""'  gence    or  want    of  care   of  defendant's 

servants  and  employees,  but  it  is  a  reasonable  regula- 
tion, made  necessary  by  the  nature  and  character  of 
its  business,  and  does  not  violate  any  principle  of 
public  policy.  ''Telegraph  companies  may  make  rea- 
sonable regulations  for  the  safe  and  proper  conduct  of 
their  business,  and  have  power  to  contract  with  the 
sender  of  the  message,  so  as  to  relieve  themselves 
from  liability  for  inadvertencies,  but  not  for  gross 
negligence,  misconduct,  or  bad  faith."  3  Suth.  Dam. 
296;  Western  Union  Telegraph  Co.  v.  Carew,  15  Mich. 
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525;  United  States  Telegraph  Co.  v.  Q-ildersleve,  29 
Md.  248;  Western  Union  Telegraph  Co.  v.  Graham, 
1  Col.  230;  Western  Union  Telegraph  Co.  v.  Fon- 
taine,  58  Ga.  433;  True  v.  International  Telegraph 
Co.,  60  Me.  9;  Western  Union  Telegraph  Co.  v. 
Buchanan,  35  Ind.  429;  Western  Union  Telegraph 
Co.  V.  Fenton,  52  Ind.  1 ;  Candee  v.  Western  Union 
Telegraph  Co.,  34  Wis.  471;  Sweatland  v.  Illinois 
Telegraph  Co.,  27  Iowa,  433;  Breese  v.  U.  S.  Tele- 
graph Co.,  48  N.  Y.  132;  Grinnell  v.  Western  Union 
Telegraph  Co.,  113  Mass.  299;  Passmore  v.  Western 
Union  Telegraph  Co.,  78  Pa.  St.  238.  The  instruction 
given  by  the  court  of  its  own  motion,  which  is  made  a 
ground  of  error,  is  in  line  with  the  doctrine  announced 
in  the  foregoing  cases.  Counsel  for  defendant,  how- 
ever, insists  that  the  charge  is  not  applicable  to  the 
defense  based  on  the  sixty-day  condition  constituting 
part  of  the  contract  of  transmission  and  delivery  of 
the  message,  and  was  misleading  and  erroneous.  If 
the  sender  of  a  telegraphic  message  can  not  enter  into 
a  contract  with  a  telegraph  company  so  as  to  enable 
the  company  to  relieve  itself  from  all  liability,  not 
only  from  inadvertencies,  but  for  gross  negligence, 
misconduct,  or  bad  faith,  we  do  not  see  why  the  same 
rule,  founded  upon  public  policy,  would  not  pre- 
clude the  public  carrier  from  contracting  for  a  condi- 
tional liability  on  account  of  the  negligence  of  its 
employees.  This  is  not  a  regulation  in  any  degree 
essential  to  the  proper  discharge  of  its  business. 
Whether  a  liability  has  been  incurred  or  not  is  the 
business  of  the  company  to  know.  Telegraph  com- 
panies are  bound  to  employ  competent  and  faithful 
agents,  who  will  perform  their  duties  with  a  degree  of 
care  and  diligence  proportioned  to  their  delicacy  and 
importance. 

In  Railroad  Co.  v.  Lockwood,  17  Wall.  357,  Mr. 
Justice  Beadley,  after  an  exhaustive  discussion  of  the 
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question  of  the  power  of  the  common  carrier  to  stipu- 
late for  exemption  from  liability  on  account  of  negli- 
gence, or  want  of  proper  care  on  the  part  of  the  carrier 
or  its  agents,  sums  up  the  conclusions  of  the  court 
as  follows:  **(1)  That  a  common  carrier  can  not 
stipulate  for  exemption  from  responsibility,  when  such 
exemption  is  not  just  or  reasonable  in  the  eye  of  the 
law;  (2)  that  it  is  not  Just  and  reasonable  in  the 
eye  of  the  law  for  a  common  carrier  to  stipulate  for 
exemption  from  responsibility  for  the  negligence  of 
himself  or  his  servants. '^  While  the  weight  of  au- 
thority is  perhaps  against  classing  a  telegraph  com- 
pany as  a  common  carrier,  still  the  same  reason  that 
makes  void  the  contracts  of  common  carriers  for 
exemption  from  responsibility  for  the  negligence  of 
the  carrier  or  its  employees,  makes  void  the  same  kind 
of  contracts  of  telegraph  companies.  Telegraph  Co. 
V.  Blanchard,  68  Ga.  299;  Tyler  v.  Telegraph  Co.,  60 
111.  421;  Telegraph  Co.  v.  Cohen,  73  Ga.  522;  Tele- 
graph Co.  V.  Dryburg,  35  Pa.  St.  298;  Telegraph  Co. 
V.  Brown,  58  Tex.  170.  While  telegraph  companies 
are  not  charged  with  all  the  duties  and  responsibilities 
of  common  carriers,  they  can  not  contract  for  restric- 
tion of  liability  for  injuries  occasioned  by  culpable 
negligence  or  gross  carelessness,  or  willful  misconduct 
of  their  employees.  White  v.  Telegraph  Co.,  14  Fed. 
Rep.  710. 

The  courts  are  divided  in  opinion  as  to  whether  a 
stipulation  between  the  sender  of  a  message  and  the 
company,  providing  that  a  claim  for  damages  shall  be 
presented  within  a  day  named,  or  within  a  reasonable 
time,  can  be  entered  into  and  upheld  as  a  contract. 
Instead  of  being  a  reasonable  business  regulation,  we 
think  the  condition  named  and  annexed  to  the  message 
was  an  eflEort  on  the  part  of  the  company  to  restrict  its 
legal  liability  to  sixty  days.  It  would  introduce  into 
the  local  jurisprudence  of  every  state,  territory,  or 
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country  in  which  it  is  sued  a  species  of  private  statute 
of  limitation,  or  nonclaim.  It  would  avoid  the  policy 
of  the  state  or  territory  in  the  matter  of  the  time  in 
which  actions  both  in  tort  and  contract  should  be 
brought.  But  aside  from  this  we  think  there  can  be 
no  sound  reason  for  holding  that  in  cases  where  no 
contract  for  total  immunity  from  legal  responsibility 
can  be  made  none  can  be  made  for  a  conditional  release 
or  discharge,  because  public  policy  alike  denies  the 
power  to  contract  on  the  subject  in  either  instance. 
In  support  of  this  view,  in  addition  to  the  cases  herein 
referred  to,  we  cite  the  following:  Johnston  v.  Western 
Union  Telegraph  Co.,  33  Fed.  Rep.  362;  Western 
Union  Telegraph  Co.  v.  Cobb,  47  Ark.  344;  Western 
Union  Telegraph  Co.  v.  McKibben,  vol.  10,  N.  E. 
Rep.  894.  In  the  last  cited  case  the  supreme  court  of 
Indiana  held  the  condition  to  be  void  as  against  the 
plaintiff,  the  receiver  of  the  message.  The  defendant 
in  error  was  the  receiver  of  the  message  here  and  sues 
in  tort  for  the  injury  sustained  by  him.  He  sustained 
an  injury  caused  by  the  confessed  negligence  of  the 
defendant's  agents  in  not  delivering  the  message  in  a 
reasonable  time.  Whether  the  duty  to  transmit  and 
deliver  sprang  out  of  the  contract  with  the  sender  in 
whole  or  in  part,  the  company  nevertheless  accepted 
the  duty,  and  did  not  discharge  its  obligations.  We 
think  there  was  no  error  in  giving  the  instruction  com- 
plained of  by  the  court  on  its  own  motion.  It  cor- 
rectly stated  the  law  on  this  subject,  although  it  did 
not  in  terms  declare  that  the  condition  annexed  was 
void.     That  was  the  effect  of  the  chaige. 

It  is  further  contended  that  the  damages  recovered 
are  excessive.     In  GriflSn  v.  Colver,  16  N.   Y.  489, 
Measure  of         Justlcc  Selden,  defining  thc  measure  of 
damages.  damagcs  in  this  class  of  cases,  said:   '^The 

party  injured  is  entitled  to  recover  all  damages,  in- 
cluding gains  prevented  as  well  as  losses  sustained." 
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And  this  role  is  subject  to  but  two  conditions:  The 
damages  must  be  such  as  may  fairly  be  supposed  to 
have  entered  into  the  contemplation  of  the  parties 
when  they  made  the  contract;,  that  is,  they  most  be 
snch  as  might  naturally  be  expected  to  follow  its  viola- 
tion ;  and  they  must  be  certain,  both  in  their  nature, 
and  in  respect  to  the  cause  from  which  they  proceed. 
The  gain  prevented  here  was  a  reasonable  fee  or  re- 
ward to  the  plaintiff,  Longwill,  for  his  professional 
visit  to  Springer.  This  prevented  gain  was  such  as 
might  naturally  be  expected  to  follow  the  failure  to 
deliver  the  message  in  due  season.  Seasonable  com- 
pensation to  the  plaintiff  was  fairly  within  the  contem- 
plation of  the  parties  when  the  message  was  sent.  It 
is  proven  that  the  persons  sending  the  telegram  were 
solvent,  and  the  amount  to  be  paid,  although  not 
agreed  upon,  was  certain  to  the  extent  of  reasonable 
compensation.  That  amount,  as  shown  by  the  record, 
was  $500.  The  cause  from  which  the  injury  proceeded 
is  equally  certain.  The  particular  facts  upon  which 
it  is  insisted  the  recovery  is  shown  to  be  too  large  are 
stated  in  the  testimony  of  the  plaintiff.  He  testified 
that  during  the  time  he  would  have  been  absent  from 
his  home  and  away  from  his  usual  line  of  practice  in 
Santa  Fe  he  was  engaged  in  practice,  and  had  cases 
under  his  charge.  He  says  he  would  have  made  more 
by  going  than  by  attending  to  his  patients  in  Santa 
Fe.  The  damages  claimed  by  plaintiff  on  account  of 
his  injury  in  being  deprived  of  going  to  see  the  patient 
at  Springer  was  only  $500.  No  other  claim  was  made 
in  the  evidence,  hence  the  finding  of  the  jury  was  upon 
this  item  alone.  The  measure  of  plaintiff's  damages 
was  correctly  stated  in  the  charge.  There  was  no  evi- 
dence of  the  amount  earned  by  plaintiff  during  the 
four  or  five  days  he  says  it  would  have  taken  him  to 
make  the  visit,  attend  to  his  patient,  and  return.  It 
was  not  the  fault  of  the  jury  that  the  amount  earned 
Vol.  5  n.  m. — 21 
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was  not  taken  from  the  amount  he  would  have  made 
except  for  the  negligence  of  the  defendant.  The  differ- 
ence between  what  he  would  have  made,  had  he  gone, 
and  what  he  made  at  home  during  the  time,  was  the 
measure  of  his  damages.  The  evidence,  we  think, 
clearly  shows  that  he  received  something.  This  fact 
was  developed  on  cross-examination,  and  either  party 
might  have  shown  the  amount  so  received.  Plaintiff 
was  content  to  show  that  he  might  have  made  $500. 
The  defendant  was  content  to  show  that  plaintiff  had 
other  professional  employments  during  the  period 
required  to  make  the  trip  to  Springer ;  and  that  such 
employments  were  less  remunerative  than  the  pre- 
vented trip.  As  the  burden  was  on  the  plaintiff  to 
show  his  actual  loss  and  injury,  and  there  being 
nothing  in  the  facts  proven  to  justify  the  assessment 
of  a  higher  grade  than  actual  or  compensatory  dam- 
ages, we  are  of  the  opinion  that  the  duty  of  showing 
what  his  loss  was,  fell  upon  him.  It  follows  that  the 
amount  recovered  was  in  excess  of  the  plaintiff's  own 
estimate  of  his  damages  when  computed  by  deducting 
his  gains  at  home  for  the  period  complained  of.  As 
there  will  be  little  gained  by  sending  the  case  back  for 
retrial,  the  plaintiff,  if  he  so  elects,  may  enter  a 
remittitur  here  of  $100,  and  pay  the  costs  of  this  court, 
and  the  judgment  below  will  be  affirmed;  otherwise 
the  judgment  of  the  court  below  will  be  reversed,  and 
the  case  remanded  for  a  new  trial. 

Long,  C.  J.,  and  Bbinkeb,  J.,  concur. 
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[No.  393.    March  29,  1889.] 

GILES  L.  CLARK,  Appellee,  v.  CARLISLE  GOLD 
MINING  COMPANY,  LIMITED,  Appellant. 

Ck)NTRACT--AssuMP8iT^TRiAL— Instructions.— In  an  action  of  assamp- 
sit  on  a  contract,  where  the  instructions  asked  for  by  the  defendant 
were  the  converse  of  those  given,  and  the  instructions  given  were 
applicable  to  the  facts  proven,  and  fairly  presented  to  the  jury  the 
issues  to  be  determined  by  them — Held:  While  the  usual  and  prefera- 
ble way  in  giving  instructions  is  to  give  the  same  propositions  of  law 
from  the  standpoint  of  each  party,  it  is  not  error  to  refuse  to  do  so, 
where  the  instructions  given  clearly  point  out  to  the  jury  the  ques- 
tions to  be  determined  by  them,  and  plainly  lay  down  the  rule  to  be 
followed  in  reaching  a  conclusion.  If  the  jury  are  instructed  that  if 
they  believe  certain  facts  to  exist  they  must  find  in  a  certain  way, 
such  instruction  carries  with  it  the  charge  that  if  they  do  not  believe 
such  facts  to  exist  they  shall  find  to  the  contrary. 

Appeal,  from  a  judgment  in  favor  of  plaintiflE, 
from  the  Third  Judicial  District  Court,  Grant  County. 
Judgment  affirmed. 

The  facts  as  stated  in  the  opinion  of  the  court. 

Conway,  Posey  &  Hawkins  for  appellants. 

Gideon  D.  Bantz  and  Charles  G.  Bell  for  ap- 
pellee. 

The  record  proper  consists  of  the  declaration  and 
subsequent  pleadings,  the  verdict  and  judgment.  The 
motion  for  new  trial  is  not  of  the  record  proper.  Rich- 
ardson V.  George,  34  Mo.  104,  and  note.  The  mere 
fact  that  the  clerk  copies  it  in  the  transcript  of  the  rec- 
ord does  not  make  it  a  part  of  the  record  proper.  Jef- 
ferson City  V.  Opel,'67  Mo.  394;  State  v.  Shine,  25  Mo. 
565 ;  R.  R.  V.  Wagner,  19  Kan ;  Lockhart  v.  Chicago, 
etc.,  R'y  Co.,  and  note,  21  Cent.  Law  Jour. 
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Bbinkbb,  J. — This  was  an  action  of  assumpsit  to 
recover  from  the  defendant  $590.62  J  for  work  and 
labor  performed  by  plaintiff  for  defendant  at  its  special 
instance  and  request.  There  was  filed  with  the  decla- 
ration a  sworn  account,  showing  an  indebtedness  of 
defendant  to  plaintiff  for  hauling  three  hundred  and 
thirty-seven  and  a  half  cords  of  wood  at  $1.75  per 
cord.  The  plea  was  non  assumpsit.  The  cause  was 
tried  by  a  jury,  and  a  verdict  rendered  for  plaintiff. 
Defendant  filed  a  motion  for  a  new  trial,  which  was 
denied,  and  judgment  rendered  for  plaintiff  upon  the 
verdict.     The  case  comes  here  by  appeal. 

The  errors  assigned  are:  That  the  verdict  is  against 
the  law  and  the  evidence ;  that  the  court  erred  in  re- 
fusing instructions  asked  by  defendant ;  that  the  court 
erred  in  giving  the  instructions  asked  by  plaintiff,  and  in 
giving  instructions  numbered  1,  2,  and  3  of  its  own  mo- 
tion ;  that  the  judgment  was  for  plaintiff,  when  it  should 
have  been  for  defendant.  The  evidence  is  conflicting. 
It  appeared  that  plaintiff  and  one  Huntly,  as  the  gen- 
eral manager  of  the  old  Carlisle  company,  entered  into 
a  contract  in  writing,  the  plaintiff  for  himself  and 
Huntly  for  the  company,  in  which  plaintiff  agreed  to 
haul  fifteen  hundred  cords  of  wood  for  the  company, 
within  four  months  from  January  14,  1887 ;  five  hun- 
dred cords  of  which  was  to  be  delivered  at  a  place  called 
a  *'flat,''  about  nine  miles  from  the  company's  mill. 
Where  the  remaining  one  thousand  cords  were  to  be 
delivered  by  plaintiff  is  not  clear  from  the  contract, 
the  recital  on  this  point  being:  '^But  it  is  understood 
between  the  parties  that  this  wood — ^that  is,  the  last 
one  thousand  cords — is  not  to  be  paid  for  until  it  is  re- 
ceived at  Carlisle,  and  it  is  also  understood  that  this 
last  one  thousand  cords  is  not  to  be  measured  at  the 
flat  place,  but  is  to  be  measured  and  received  at  Car- 
lisle." The  parties  seem  to  have  treated  this  clause  of 
the  contract  as  requiring  plaintiff  to  deliver  the  last  one 
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thousand  cords  at  Carlisle.  It  further  appeared  that 
before  the  wood  was  all  delivered  the  company  making^ 
this  contract  was  succeeded  by  a  new  company  of  the 
same  name  and  that  the  new  company  adopted  the  con- 
tract made  by  its  predecessor.  It  appeared  in  the  tes- 
timony for  the  plaintiff  that  by  a  subsequent  arrange- 
ment the  strict  fulfillment  of  the  contract,  so  far  as  the 
delivery  at  Carlisle  of  the  last  one  thousand  cords  was 
concerned,  was  waived  by  the  defendant,  and  the 
whole  fifteen  hundred  cords  was  delivered  at  the  flat 
agreed  upon  as  the  place  of  delivery  of  the  first  five 
hundred  cords,  and  such  delivery  was  accepted  by  de- 
fendant as  a  compliance  with  the  contract.  Upon  this 
point  the  testimony  for  defendant  was  in  direct  conflict 
with  the  testimony  for  the  plaintiff.  The  jury  were 
the  sole  judges  of  its  weight,  and  their  finding  will  not 
be  reviewed  here,  unless  it  should  appear  that  there 
was  no  evidence  to  support  the  verdict,  or  that  the  ver- 
dict was  so  clearly  against  the  weight  of  the  evidence 
as  to  suggest  prejudice  on  the  part  of  the  jury.  Rom- 
ero V.  Desmarais  (decided  at  this  term);  Railroad  Co. 
V.  Ohle,  117  U.  S.  123,  6  Sup.  Ct.  Rep.  632.  The 
evidence  for  plaintiff,  if  believed,  was  sufficient  to  jus- 
tify the  finding  in  his  favor. 

In  the  instruction  given  at  the  instance  of  the 

plaintiff  the  court  told  the  juiy  that  if  the  plaintiff 

Contract:  trial:  haulcd  thc  wood  to  thc  flat  placc  mcntioued 

instruction.,      ^^y  ^^^  witucsses,  aud  if  he  hauled  fifteen 

hundred  and  thirty-seven  and  one  half  cords  of  wood 
to  such  place,  and  if  the  defendant,  by  its  agent,  ac- 
cepted the  wood  at  such  place  as  a  fulfillment  of  the 
contract  with  plaintiff,  then  the  plaintiff  was  entitled 
to  recover  on  the  basis  of  the  wood  so  hauled,  and  that 
the  amount  of  wood  which  actually  arrived  at  Carlisle 
was  of  no  consequence.  Upon  its  own  motion,  the 
court  instructed  the  jury  that  in  order  to  find  for  the 
plaintiff  they  must  be  satisfied  from  a  preponderance 
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of  the  evidence  that  the  amount  claimed,  or  some 
amount,  was  due  him,  and  that  their  verdict  must  be 
in  accordance  with  the  proofs  as  they  should  find  them 
upon  all  the  evidence  in  the  case,  and  that  if  they 
should  find  that  the  old  Carlisle  Gold  Mining  Com- 
pany had  entered  into  a  written  contract  with  the 
plaintiff  to  deliver  wood  at  a  certain  place  or  places, 
and  that  the  new  company,  upon  succeeding  to  the 
title  and  estate  of  the  old  company,  adopted  and 
ratified  the  agreement,  it  would  be  bound  by  it; 
and  if  they  should  further  find  that  by  the  terms  of  the 
original  contract  one  thousand  cords  of  wood  were  to 
be  delivered  at  the  company's  yard  at  Carlisle,  but 
before  the  completion  of  the  contract  the  general  agent 
or  manager  of  the  company  agreed  with  the  plaintiff 
to  accept  the  wood  at  another  place,  and  that  the  wood 
was  delivered  by  plaintiff  to  defendant  by  mutual  con- 
sent at  such  other  place,  then  the  plaintiff  was  not 
bound  by  the  terms  of  the  written  contract,  and  if  they 
should  further  find  that  an  agent  of  the  defendant,  with 
power  to  act  for  the  defendant,  either  actually  meas- 
ured the  wood  at  such  place,  or  adicepted  the  amount 
hauled  upon  an  estimate,  as  a  full  compliance  with  the 
contract  to  deliver  one  thousand,  five  hundred  cords, 
and  if  they  should  find  that  the  wood  was  taken  and 
consumed  by  defendant,  without  giving  plaintiff  a  fair 
opportunity  of  seeing  the  wood  measured,  either  at  the 
place  of  delivery  or  at  the  defendant's  yard  at  Carlisle, 
they  were  at  liberty  to  find  for  the  plaintiff  for  the  bal- 
ance of  the  wood  so  hauled  or  delivered  by  him  under 
the  contract,  and  for  so  much  over  the  total  amount 
agreed  to  be  hauled  as  the  agent  of  the  defendant 
received,  and  was  used  by  defendant  and  hauled  by 
plaintiff.  But  if  they  should  find  that  plaintiff  did  not 
deliver  the  amount  of  wood  he  had  agreed  to  deliver, 
at  the  place  agreed  upon,  then  he  was  not  entitled  to 
recover,  if  they  should  find  he  had  been  paid  for  all 
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which  he  had  actually  delivered.  These  instructions 
fairly  presented  to  the  jury  the  issue  they  were  to  deter- 
mine,  and  were  applicable  to  the  facts  proven.  The 
instructions  asked  by  defendant  were  but  the  converse 
of  those  given,  and  while  it  is  usual,  and  perhaps  pref- 
erable, to  give  the  same  propositions  of  law  from  the 
standpoint  of  each  side,  we  do  not  think  it  is  error  to 
refuse  to  do  so,  when  the  instructions  given  clearly  and 
unmistakably  point  out  to  the  jury  the  questions  to  be 
determined,  and  plainly  lay  down  the  rule  to  be  fol- 
lowed by  them  in  reaching  a  determination.  They  are 
told  that  if  they  believe  certain  facts  to  exist  they  shall 
find  in  a  certain  way.  This  carries  with  it  the  direction 
that  if  they  do  not  believe  those  facts  to  exist  they  must 
find  to  the  contrary.  We  are  of  opinion  that  the 
instructions  given  were  applicable  to  the  case  proven, 
that  the  evidence  fully  sustains  the  verdict,  and  upon 
the  whole  case  the  judgment  is  for  the  right  party. 
Affirmed. 

Long,  C.  J.,  concurs. 


[No.  279.   April  2,  ISfJO.] 

THOMAS  LYONS  et  al..  Appellants,  v.  JAMES  B. 
WOODS,  Sheriff,  et  al..  Appellees. 

This  casb  is  similar  to  that  of  Chavez  v.  Luna,  Collector,  et  al.;  deoided 
at  the  January  term,  1889,  ante,  page  183.  The  facts  are  similar,  the 
same  questions  arose,  and  this  case  was  affirmed  for  the  same  reasons 
stated  in  that  case. 

Appeal,  from  a  decree  in  favor  of  defendants,  from 
the  Third  Judicial  District  Court,  Grant  County. 
Decree  affirmed  on  the  authority  of  Chavez  v.  Luna, 
Collector,  et  al. ;  Brinker,  J.,  dissenting. 

The  facts  are  similar  to  those  stated  in  Chavez  v* 
Luna,  Collector,  et  al.,  ante,  page  183. 
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Wm.  B.  Childebs  for  appellants. 

Wm.  Bbeeden,  attorney  general,  for  appellees. 

Long,  C.  J. — On  the  authority  of  Chavez  v.  Luna 
(decided  at  the  January  term,  1889)  the  judgment  of 
the  court  below  in  this  cause  is  affirmed. 

Bbinker,  J.  (dissenting). — On  the  twenty-seventh 
day  of  August,  1885,  the  complainants  filed  in  the 
court  below  their  bill  of  complaint  against  the  defend- 
ants, as  follows:  "Your  orators,  Thomas  Lyons  and 
Angus  Campbell,  partners,  doing  business  under  the 
firm  name  and  style  of  Lyons  &  Campbell,  Cornelius 
Bennett,  Martin  W.  Bremen,  and  Joseph  F.  Bennett, 
all  residents  and  citizens  of  the  town  of  Silver  City,  in 
the  county  of  Grant,  and  territory  of  New  Mexico,  and 
William  J.  Betterton,  Charles  L.  Betterton,  and  Calvin 
Castlin,  partners  doing  business  at  the  town  of  Deming, 
in  said  county  and  territory,  under  the  firm  name  and 
style  of  Betterton,  Son  &  Co.,  in  behalf  of  themselves, 
and  all  other  taxpayers  of  said  Grant  county  who  shall 
come  in  and  contribute  to  the  expenses  of  this  suit,  do 
bring  this  their  bill  of  complaint  against  James  B. 
Woods,  sheriff  and  ex  officio  collector  of  taxes  within 
and  for  said  county,  and  Richard  Hudson,  assessor 
of  said  county  of  Grant,  and  Angus  Campbell,  John 
Classen  and  Granville  N.  Wood,  constituting  the  board 
of  county  commissioners  of  the  said  county  of  Grant. 
Tour  orators  represent  that  the  defendant  James  B. 
Woods  is  sheriff  and  ex  officio  collector  of  taxes;  that 
the  defendant  Richard  Hudson  is  assessor ;  and  defend- 
ants Angus  Campbell,  and  John  Classen  and  Granville 
N.  Wood  are  county  commissioners,  and  constitute  the 
board  of  county  commissioners  of  the  county  of  Grant, 
in  the  territory  of  New  Mexico ;  and  that  all  of  said 
officers  are  residents  and  citizens  of  said  county  of 


April  1889]  Lyons  v.  Woods.  329 

Grant.  And  thereupon  your  orators  complain  and  say 
that  each  of  your  orators  is  a  taxpayer  within  said 
county,  and  whose  property  is  referred  to  and  de- 
scribed in  a  certain  list  and  assessment  roll  now  in  the 
hands  of  said  defendant  James  B.  Woods,  prepared 
from  assessments  claimed  to  have  been  regularly  made 
by  the  assessor  of  said  Grant  county,  compiled  under 
the  direction  of  the  board  of  county  commissioners  of 
said  county,  approved  by  fiaid  board,  July  10,  1885, 
and  received  by  said  James  B.  Woods,  sheriff  and  col- 
lector as  aforesaid,  on  the  thirteenth  day  of  August, 
1885,  which  said  list,  under  the  laws  of  the  territory  of 
New  Mexico,  is  the  warrant  and  evidence  of  authority 
under  and  by  virtue  of  which  he,  the  said  sheriff  and 
ex  officio  collector,  is  about  to  collect  and  is  collecting 
the  various  sums  of  money  making  up  the  several  items 
of  taxation  as  therein  set  forth.  That  among  the  items 
of  taxation  in  said  tax  list  and  assessment  roll  (being 
for  this  present  year,  1885)  Get  forth,  and  upon  which 
each  of  your  orators  is  therein  noted  as  being  taxed, 
are  the  two  items  respectively  described  in  said  list  as 
^Penitentiary  Bonds, ^  and  'Capitol  Building  Bonds,' 
and  that  the  sums  of  money  set  opposite  the  names  of 
each  of  your  orators,  and  in  the  columns  headed,  respec- 
tively, 'Penitentiary  Bonds,'  and  Capitol  Building 
Bonds,'  and  levied  as  taxation  upon  your  orators  and 
each  of  them  for  purposes  partially  described  by  said 
column  headings,  and  that  the  several  assessments  of 
property  of  your  orators  respectively,  and  the  amounts 
severally  taxed  thereon  for  said  partially  described  pur- 
poses, are  as  follows,  to  wit:  Lyons  &  Campbell,  total 
assessable  property,  $158,310 — penitentiary  tax,  $79.15; 
capitol  building  tax,  $126.64.  Martin  W.  Bremen, 
total  assessable  property,  $19,120 — penitentiary  tax, 
$9.41;  capitol  building  tax,  $15.06.  Cornelius  Bennett, 
total  assessable  property,  $6,900 — penitentiary  tax, 
$3.30;  capitol  building  tax,  $5.28.   Joseph  F.  Bennett, 
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total  assessable  property,  $7,490 — penitentiary  tax, 
$3.60;  capitol  building  tax,  $7,75.  Betterton,  Son  & 
Co.,  total  assessable  property,  $11,285 — penitentiary 
tax,  $5.64;  capitol  building  tax,  $9.03. 

**Your  orators  further  show  that  these  items  go  to 
make  up  the  sums  total  which  the  said  sheriff  and  ex 
ofl&cio  collector  is  about  to  collect  from  your  oratora, 
respectively,  as  the  amount  of  taxation  due  from  each  . 
for  various  purposes  pretended  to  be  warranted  by  law, 
and  pretended  to  be  due  and  payable  for  and  during 
the  year  1885 ;  that  the  amounts  of  money  thus  in  said 
list  pretended  to  be  due  and  payable  upon  account  of 
penitentiary  bonds,  and  upon  account  of  capitol  build- 
ing bonds,  and  as  taxation  so  levied  for  and  on  account 
of  said  it-ems,  are  so  claimed  and  levied  and  included 
in  said  list  by  virtue  and  under  authority  of  pretended 
acts  of  the  legislative  assembly  of  said  territory  pre- 
tended to  have  been  approved  by  the  governor  of  said 
territory,  which  said  pretended  acts  so  pretended  to 
have  been  approved  are  entitled  and  described,  respec- 
tively, as  follows:  *An  act  authorizing  the  building  of 
a  penitentiary  in  the  territory  of  New  Mexico,  and  reg- 
ulating its  management,'  approved  March  14,  1884, 
and,  *An  act  to  provide  for  the  erection  of  a  capitol 
building  in  the  city  of  Santa  Fe,'  approved  March  29, 
1884.  Your  orators  further  represent  that  said  pre- 
tended taxes,  under  the  pretended  acts  of  the  said  leg- 
islative assembly  aforesaid,  and  by  the  terms  thereof, 
are  to  be  assessed  and  levied  in  the  same  manner  as 
other  territorial  taxes  are  levied  and  collected.  Your 
orators  further  represent  that  the  said  pretended  special 
taxes  provided  for  under  said  pretended  acts  of  the 
legislative  assembly  have  been  assessed  by  the  tax 
assessor  of  the  said  county  of  Grant,  passed  upon  by 
the  board  of  county  commissioners  of  said  county  sit- 
ting as  a  board  of  equalization  as  required  by  law,  and 
are  now  on  the  tax  lists  in  the  hands  of  the  said  defend- 
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ant  Woods,  as  collector  of  the  county  of  Grant,  which 
said  tax  lists  in  the  hands  of  the  said  collector  have 
attached  to  them  the  warrant  provided  by  law  requir- 
ing said  collector  to  collect  the  taxes  by  said  lists  or 
rolls  shown  to  have  been  levied,  and  that  copies  of  said 
lists  or  rolls  are  now  on  file  in  the  probate  clerk's  oflBce 
of  said  county  of  Grant,  and  that  all  the  steps  required 
by  law  for  the  proper  levy  of  taxes,  with  reference 
thereto,  have  been  taken,  so  that  the  said  lists  and  rolls 
in  the  hands  of  said  defendant,  the  collector  as  afore- 
said, of  said  county  of  Grant,  and  the  copies  thereof  in 
the  said  probate  clerk's  office,  on  their  face  and  by 
virtue  of  said  pretended  acts  of  the  said  legislative 
assembly  aforesaid,  and  the  general  revenue  law  of  the 
territory,  are  a  lien  upon  the  real  and  personal  prop- 
erty of  your  orators  in  the  said  county  of  Grant,  and 
are  a  cloud  upon  the  title  of  your  orators  to  their  prop- 
erty, and  that  said  taxation  pretended  to  have  been 
assessed  under  invalid  and  pretended  laws  of  said  terri- 
tory, as  hereinafter  alleged,  has  the  force  and  effect  of 
personal  judgments  against  your  orators,  and  are  liens 
upon  their  property  as  aforesaid,  and  said  lists  or  rolls 
are  by  law  given  the  effect  of  executions  against  the 
property  of  your  orators  so  assessed.  Your  orators 
further  represent  that  said  pretended  acts  of  the  legis- 
lative assembly  entitled  as  aforesaid,  *  An  act  authorizing 
the  building  of  a  penitentiary  in  the  territory  of  New 
Mexico  and  regulating  the  management,'  approved 
March  14,  1884,  and,  'An  act  to  provide  for  the  erection 
of  a  capitol  building  in  the  city  of  Santa  Fe,'  approved 
March  29,  1884,  under  which  said  assessment  of  taxa- 
tion is  made,  and  by  virtue  of  which  said  pretended 
liens  against  your  orators'  property  are  asserted,  and 
by  virtue  of  which  said  pretended  assessment  rolls  are 
claimed  to  have  the  effect  of  executions  in  the  hands  of 
the  defendant  as  sheriff  and  ex  officio  collector  of  said 
county  of  Grant,  are  not,   and  never  have  become, 
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valid  laws  of  said  territory  of  New  Mexico,  for  the 
reason  that  the  same  never  were  introduced  and  passed 
through  the  council  of  said  legislative  assembly  when  a 
legal  quorum  of  said  council  was  present  and  partic- 
ipating in  the  proceedings  thereof,  and  for  the  reason 
that  a  majority  of  a  legal  quorum  of  said  council  never 
voted  in  favor  of  said  pretended  laws,  so  as  to  legally 
pass  the  same  through  said  body;  and  your  orators 
charge  the  facts  to  be  that  an  act  of  congress  of  the 
United  States  of  America  was  passed  and  approved  on 
the  fourteenth  day  of  February,  1884,  and  thereby 
became  a  law,  which  said  act  of  congress,  among  other 
things,  provided  that  a  session  of  the  legislative  assem- 
bly  of  said  territory  should  be  held,  and  said  assembly 
convene,  on  the  third  Monday  of  February,  A.  D.  1884, 
and  said  act  of  congress  declai*ed  that  the  members 
elected  to  the  territorial  legislature  of  said  territory  in 
November,  1882,  and  all  vacancies  legally  filled  since 
that  time,  if  any,  should  be  the  legal  members  of  the 
legislature  by  said  act  authorized,  subject  to  all  valid 
contests.  Your  orators  further  state  that,  in  accord- 
ance with  the  said  act  of  congress,  a  pretended  session 
of  said  legislative  assembly  was  held,  commencing  on 
the  third  Monday  of  February,  A.  D.  1884. 

**Your  orators  further  state  the  fact  to  be  and  that 
the  same  so  appears  by  the  published  journal  of  the 
proceedings  of  said  pretended  session  of  the  council  of 
said  legislative  assembly  that,  upon  the  convening  of 
said  council  on  the  said  third  Monday  in  February,  A. 
D.  1884,  only  five  members  appeared  who  had  regularly 
received  certificates  of  election,  and  were  so  shown  to 
be  elected  by  the  election  returns  of  said  election  held  in 
November,  A.  D.  1882,  to  have  been  elected  members 
of  said  council,  to  wit :  Jose  Armijo  y  Vigil,  of  Socorro 
county,  Pablo  Gallegos,  of  Rio  Arriba  county ;  W.  H. 
Kellar  and  Andres  Sena,  of  San  Miguel  county ;  and 
John  A.  Miller,  of  Dona  Ana,  Lincoln,  and  Grant 
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counties;  and  that  thereupon  the  said  five  persons 
qualified  as  members  of  said  council  by  taking  the  oath 
of  office  required  by  law,  and  signing  the  roll  of  mem- 
bers. Your  orators  further  allege  that  by  law  the  said 
council  is  composed  of  twelve  members,  and  that  seven 
thereof  are  necessary  to  constitute  a  legal  quorum  for 
the  transaction  of  business.  Your  orators  further  allege 
that,  after  said  five  members  had  been  sworn  in  as 
aforesaid,  a  motion  was  unanimously  adopted  by  the 
vote  of  said  five  members  only,  and  no  more,  that 
Thomas  B.  Catron,  of  Santa  Fe  county,  be  declared 
entitled  prima  facie  to  the  seat  from  Santa  Fe  county, 
and  that  thereupon  the  said  Thomas  B.  Catron  took 
the  oath  of  office  as  a  member  of  said  council,  signed 
its  roll,  and  thereafter  acted  as  a  member  thereof ;  and 
your  orators  further  allege  that  said  Catron's  seat  was 
claimed  by  Henry  L.  Warren,  of  Santa  Fe  county,  and 
that  said  Warren  held  a  certificate  of  election  as  a 
member  of  said  council  from  Santa  Fe  county,  which 
said  certificate  was  the  first  certificate  of  election  issued 
by  the  county  commissioners  as  evidence  of  the  election 
of  the  member  of  said  council  from  said  county  at  said 
election  held  in  said  month  of  November,  A.  D.  1882, 
but  that  afterward  said  county  commissioners,  acting 
under  protest,  and  compelled  by  an  order  of  the  district 
court  in  the  said  county  of  Santa  Fe,  issued  a  certifi- 
cate of  election  to  said  Thomas  B.  Catron.  Your  ora- 
tors further  allege  that  they  are  not  informed  as  to 
whom  the  election  returns  on  file  in  the  office  of  the 
secretary  of  the  territory  show  to  have  been  elected  as 
a  member  of  said  council  from  said  county  of  Santa 
Fe  at  said  election.  Your  orators  further  allege  that 
afterward,  while  said  council  was  composed  of  the  said 
five  persons  as  aforesaid  and  the  said  Thomas  B.  Catron, 
and  no  others,  a  motion  was  therein  introduced  by  the 
said  John  A.  Miller,  to  the  effect  that  Charles  C. 
McComas  and  Jose  Manuel  Montoya  be  declared  enti- 
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tied  prima  facie  to  the  seats  from  Bernalillo  county,  sub- 
ject to  the  right  of  contest,  and  that  said  motion  was 
unanimously  adopted  by  the  vote  of  the  said  six  mem- 
bers, and  no  more,  who  were  then  acting  as  aforesaid 
as  members  of  said  council. 

''Your  orators  further  allege  that  said  Charles  C. 
McComas  and  Jose  M.  Montoya  held  no  certificates  of 
election  whatever  as  members  of  said  body,  but,  on  the 
contrary,  Charles  Montaldo  and  Francisco  Perea  held 
the  certificates  of  election  to  the  seats  therein  of  the 
members  from  said  county  of  Bernalillo,  and  that  all 
the  election  returns  of  the  election  held  in  said  month 
of  November,  A.  D.  1882,  both  in  the  office  of  the 
county  commissioners  and  in  that  of  the  secretary  of 
said  territory,  showed,  and  still  show,  that  said  Charles 
Montaldo  and  Francisco  Perea  received  a  majority 
of  the  votes  cast  in  said  county  at  said  election  for 
members  of  the  council  from  said  county,  and  that  said 
Charles  C.  McComas  and  Jose  M.  Montoya  did  not 
receive  a  majority  of  said  votes  so  cast,  and  were  not 
duly  elected  members  of  said  council.  Your  orators 
further  allege  that  the  said  Charles  C.  McComas,  after 
the  said  election  in  November,  A.  D.  1882,  had  com- 
menced proceedings  as  a  contestant  for  the  seat  of  said 
Charles  Montaldo  as  a  member  in  said  council  from 
Bernalillo  county,  and  served  his  notice  of  contest  on 
said  Montaldo,  and  taken  testimony  under  said  notice 
of  contest,  and  that  said  Jose  M.  Montoya  had  so  com- 
menced contest  proceedings  against  the  said  Francisco 
Perea  for  the  other  seat  of  the  member  from  said  coun- 
ty of  Bernalillo,  and  that  said  notice  of  contest  so  served 
and  testimony  so  taken  were  duly  filed  with  the  secre- 
tary of  the  territory,  and  by  him  were  transmitted  and 
delivered  to  the  said  pretended  council  so  organized  as 
aforesaid ;  and  at  the  time  of  the  proceedings  aforesaid 
the  said  papers  relating  to  said  contest  were  in  the 
possession  of  the  said  secretary,  and  that  long  after- 
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ward,  to  wit,  on  the  third  day  of  April,  A.  D.  1884, 
the  committee  on  elections  of  said  pretended  council 
reported  to  said  body  that  the  said  contested  election 
cases  had  been  referred  to  them,  and  that  they  found 
that  said  McComas  and  Montoya  were  entitled  to  the 
seats  then  held  by  them  in  said  body,  which  said 
reports  are  stated  by  the  journal  published  by  said 
body  to  have  been  on  said  day  adopted. 

'*Your  orators  further  allege  that  the  said  six  per- 
sons aforesaid  and  the  said  McComas  and  Montoya 
constituted  said  council  until  on  or  about  the  25th 
day  of  March,  A.  D.  1884,  when  the  said  W.  H.  Kellar 
absented  himself  from  said  body,  and  never  afterward 
participated  in  its  proceedings.  And  your  orators 
further  allege  that,  after  the  said  Kellar  had  ceased  to 
act  with  said  body,  J.  Inocente  Valdez,  who  was  elected 
a  member  of  the  council  from  Colfax  and  Mora  coun- 
ties, took  the  oath  of  office,  and  participated  in  the 
proceedings.  But  your  orators  allege  that  at  no  time 
during  the  pretended  session  of  said  body  did  more 
than  six  persons,  including  the  said  Thomas  B.  Catron, 
take  part  in  its  proceedings,  except  the  said  Charles  C. 
McComas  and  J.  M.  Montoya,  unlawfully  and  arbitra- 
rily seated  as  aforesaid.  And  your  orators  further 
allege  that,  including  the  said  McComas,  Montoya,  and 
Catron,  there  were  just  eight  members  of  said  body 
present  and  voting  when  said  bill  aforesaid,  entitled, 
'An  act  authorizing  the  building  of  a  penitentiary  in 
the  territory  of  New  Mexico,  and  regulating  its  man- 
agement,' was  introduced  and  passed  through  its  sev- 
eral readings  in  said  body;  that  said  last  mentioned 
bill  by  the  journal  of  said  pretended  council  is  alleged 
to  have  passed  under  a  suspension  of  the  rules  of  said 
council,  on  the  14th  day  of  March,  A.  D.  1884,  and 
which  said  journal  shows  that  there  were  present  on 
said  day  the  said  Jose  Armijo  y  Vigil,  T.  B.  Catron, 
Pablo  Grallegos,  W.  H.  Kellar,  and  McComas,  Miller, 
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Montoya,  and  Sena,  and  no  more ;  and  that  said  jour- 
nal does  not  show  that  said  last  mentioned  bill  was  ever 
passed  on  any  other  day,  and  that  on  said  day  it  had 
never  been  determined  by  any  legal  quorum,  or  by  any 
other  way,  except  by  the  illegal  and  arbitrary  action  of 
the  six  persons  aforesaid,  that  said  McComas  and 
Montoya  were  entitled  to  said  seats  in  said  body.  And 
your  orators  further  allege  that,  including  the  said 
McComas,  Montoya,  and  Catron,  there  were  just  eight 
members  of  said  body  present  and  voting  when  said 
bill  aforesaid,  entitled,  *  An  act  to  provide  for  the  erec- 
tion of  a  capitol  building  in  the  city  of  Santa  Fe,'  was 
introduced  and  passed  through  its  several  readings  in 
said  body ;  that  said  last  mentioned  bill  by  the  journal 
of  said  body  is  alleged  to  have  passed  under  a  suspen- 
sion of  the  rules  on  the  26th  day  of  March,  A.  D. 
1884,  and  which  said  journal  shows  there  were  present 
on  said  day  the  said  Jose  Armijo  y  Vigil,  T.  B.  Catron, 
and  McComas,  Montoya,  Qallegos,  Sena,  and  Miller, 
and  Valdez,  and  that  of  these  Messrs.  Catron,  Mc- 
Comas, Montoya,  Gallegos,  Sena,  and  Armijo  y  Vigil 
voted  in  favor  of  the  passage  of  said  last  mentioned 
bill,  while  Messrs.  Miller  and  Valdez  voted  against  the 
passage  of  the  same;  and  that  said  journal  does  not 
show  that  said  last  mentioned  bill  was  ever  passed  on 
any  other  day,  and  that  on  said  day  it  had  never  been 
determined  by  any  legal  quorum,  or  by  any  other  way, 
except  by  the  illegal  and  arbitrary  action  of  the  six 
persons  aforesaid,  that  said  McComas  and  Montoya 
were  lawfully  entitled  to  seats  in  said  body. 

**Your  orators  further  represent  that  said  pretended 
acts  of  the  legislative  assembly,  aforesaid,  having  been 
approved  by  the  governor's  signature  attached  thereto, 
and  filed  in  the  office  of  the  secretary  of  the  territory, 
and  certified  by  said  secretary  as  valid  laws,  legally 
passed  by  the  legislative  assembly  of  the  territory,  and 
that  said  acts  have  been  incorporated  and  published  in 
volumes  of  the  laws  of  the  territory,  so  that  on  their  face 
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they  seem  to  be  valid  laws,  so  as  to  give  apparent 
validity  to  the  assessment  of  said  taxation,  and  to  the 
lien  on  the  property  of  your  orators  aforesaid,  when  in 
truth  and  in  fact  the  said  pretended  acts  of  the  said 
legislative  assembly  were  never  legally  passed  by  said 
legislative  assembly,  and  are  absolutely  null  and  void, 
and  that  by  reason  of  the  premises  the  said  defendant, 
collector  as  aforesaid,  has  acquired,  and  can  acquire, 
no  authority  in  law  whatever  for  exacting  and  collect- 
ing the  said  pretended  taxes  from  your  orators,  either 
by  virtue  of  said  pretended  acts  of  the  legislative 
assembly,  or  on  the  steps  taken  as  aforesaid  thereun- 
der. But  your  orators  further  allege  that,  nevertheless, 
the  said  assessments  and  said  rolls  constitute  upon  their 
face  a  lien,  as  aforesaid,  upon  the  property  of  your 
orators  in  said  county  of  Grant,  and  are  a  cloud  upon 
the  title  of  your  orators  to  their  said  property.  And 
your  orators  further  represent  that,  if  the  said  sums  of 
money  so  demanded  by  the  said  defendant  by  virtue  of 
said  illegal  assessments  as  aforesaid  are  paid  by  your 
orators,  the  same  will  be  entirely  lost  to  your  orators, 
for  the  reason  that  said  sums  of  money  will  pass  into 
the  hands  of  the  treasurer  of  the  territory  of  New  Mex- 
ico, and  be  expended  by  virtue  of  the  said  pretended 
acts  of  the  legislative  assembly  in  the  erection  of  the 
building  provided  for  by  the  said  pretended  acts,  or  in 
payment  of  indebtedness  incurred  in  erecting  the  same, 
and  your  orators  will  thereupon  have  no  recourse  upon 
the  territory  of  New  Mexico  for  the  recovery  of  the 
same.  Your  orators  further  represent  that,  should 
they  recover  judgments  against  the  territory  therefor, 
the  said  judgments  would  not  be  available  to  your 
orators,  for  the  reason  that  the  warrants  issued  by  the 
territory  against  funds  in  the  hands  of  the  treasurer 
are  in  excess  of  the  amount  of  funds  to  meet  the  same, 
and  are  constantly  so  in  excess,  and  your  orators  could 
not,  therefore,  recover  the  full  amount  so  paid  by  them, 
Vol.  5  n.  m. — 22 
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and  your  orators  could  not  recover  the  same,  for  the 
reason  that  the  warrants  of  the  territory  of  New  Mex- 
ico will  not  bring  on  the  market  their  face  value ;  and 
your  orators  further  allege  that  any  judgments  they 
might  obtain  for  the  sums  demanded  of  them,  if  paid 
by  them,  would  be  paid  to  them  in  warrants  of  the 
territory,  depreciated  as  aforesaid. 

''Your  orators  further  allege  that  by  the  terms  and 
provisions  of  said  pretended  acts  of  the  legislative 
assembly  assessments  thereunder  will  be  made  against 
the  property  of  your  orators,  and  the  payment  of  taxes 
thereunder  be  demanded  each  and  every  year  during 
the  oflBcial  term  of  the  defendant,  and  thereafter  by  his 
successors  in  office,  for  a  period  of  twenty  years,  for 
the  purpose  of  providing  for  the  payment  of  the  bonds 
and  interest  thereon  by  said  pretended  acts  authorized 
to  be  issued,  unless  the  invalidity  of  said  pretended 
acts  of  the  legislative  assembly  should  in  some  manner 
be  determined  by  some  competent  court,  and  the  assess- 
ment and  collection  of  said  taxes  be  in  some  way 
restrained,  and  your  orators  be  thereby  subjected  to  a 
multiplicity  of  suits,  and  harassing  and  annoying  liti- 
gation, to  free  their  said  property  from  said  apparent 
liens,  and  the  clouds  thereby  created  on  their  titles  to 
their  property  aforesaid. 

'  'And  your  orators  further  allege  that  under  the  terms 
of  the  territorial  revenue  law,  which  by  said  pretended 
acts  of  the  legislative  assembly  are  made  applicable  to  the 
assessment  and  collection  of  said  tax  so  illegally  exacted 
as  aforesaid,  the  said  defendant,  as  such  collector,  is 
empowered  to  sell  your  orators'  real  estate,  and  issue 
to  the  purchaser  thereof  a  certificate  of  sale ;  and  there- 
after, before  the  making  and  delivery  of  a  deed  to  such 
purchaser  or  assignee,  your  orators,  in  order  to  redeem 
the  same,  would  be  compelled  to  pay  the  sums  shown 
to  have  been  paid  by  the  person  to  whom  such  certificate 
was  issued,  together  with  all  taxes  subsequently  paid 
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by  said  purchaser,  with  interest  thereon  at  the  rate  of 
three  per  cent  per  month.  Your  orators  further  allege 
that  after  the  lapse  of  three  years  the  collector  then  in 
oflfice,  upon  request  of  the  holder  of  such  certificate, 
would  be  compelled  to  execute  a  deed  for  the  property 
by  such  certificate  shown  to  have  been  sold,  and  said 
deed,  when  so  executed  and  delivered,  would  be  prima 
facie  evidence  of  all  the  facts  necessary  to  convey  to 
the  grantee  named  therein  a  valid  title  to  the  property 
thereby  conveyed.  Your  orators  further  allege  that, 
should  they  permit  their  property  to  be  sold  under  said 
illegal  assessment,  they  would  have  to  redeem  the  same 
within  said  period  of  three  years,  or  the  deed  so  author- 
ized  would  on  its  face  convey  the  title  to  said  property. 
All  of  which  your  orators  allege  will  more  fully  appear 
from  an  inspection  of  said  revenue  law  of  the  territory, 
and  the  aforesaid  pretended  acts  of  the  legislative 
assembly  under  which  said  illegal  assessment  is  alleged 
to  have  been  made,  and  reference  thereto  is  hereby 
expressly  made,  and  the  same  asked  to  be  read  as  a 
part  of  this  bill. 

''Your  orators  further  represent  that  the  said 
defendant  James  B.  Woods,  as  such  sheriff  and  ex  oflS- 
cio  collector,  is  now  demanding  the  payment  of  the  said 
taxes  so  illegally  assessed  against  your  orators  and  their 
property,  and  is  threatening,  unless  your  orators  pay 
the  said  taxes,  to  sell  your  orators'  property,  and 
thereby  cast  a  cloud  upon  your  orators'  title.  And  so 
threatening  to  sell  the  property  of  all  other  taxpayers 
in  said  county  of  Grant,  unless  said  taxpayers  pay  the 
said  taxes  assessed  under  said  pretended  acts  of  the 
legislative  assembly  against  their  property.  And  your 
orators  further  allege  that  the  said  defendant  Richard 
Hudson,  the  assessor  of  said  county  of  Grant,  and  the 
said  defendant,  the  board  of  county  commissioners  of 
said  county  of  Grant,  will  unlawfully  assess  and  levy 
taxes  against  your  orators  and  their  property  in  said 
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county  of  Grant,  for  the  ensuing  year,  A.  D.  1886, 
under  color  of  authority  derived  from  said  pretended 
Bcts  of  the  legislative  assembly,  and  they  or  their  suc- 
cessors in  office  will  continue  to  so  illegally  assess  and 
levy  said  pretended  tax  from  year  to  year  unless 
restrained  from  so  doing  by  some  competent  court,  and 
will  thereby  certainly  subject  your  orators  and  other 
taxpayers  of  said  county  to  the  payment  of  the  taxes 
so  illegally  levied,  or  create  clouds  upon  the  titles  of 
your  orators  and  said  taxpayers  to  their  property  in 
said  county.  Your  orators  further  allege  that  the  dam- 
ages suffered  by  them  by  reason  of  the  premises  is  irrep- 
arable, and  will  involve  your  orators  in  a  multiplicity^ 
of  suits. 

**  Wherefore,  and  inasmuch  as  your  orators  are^ 
remediless  in  a  court  of  law,  they  bring  this,  their  bill 
of  complaint,  in  your  honor's  court  of  chancery,  and 
pray  that  your  honor  will  cause  to  issue,  under  the  seal 
of  this  honorable  court,  a  writ  of  injunction  restraining 
and  enjoining  the  said  James  B.  Woods,  sheriff  and  ex 
officio  collector  as  aforesaid,  and  any  of  his  deputies, 
his  agents  and  employees,  from  in  any  manner  further 
proceeding  to  collect,  and  from  taking  any  steps  to  fur- 
ther the  collection  of,  the  said  tax^  and  the  items  of  said 
taxation  so  in  the  aforementioned  list  described  as,  and 
placed  under,  the  headings  of  'Penitentiary  Bonds'  and 
'Capitol  Building  Bonds'  for  the  year  1885;  and  that 
the  said  defendant  Richard  Hudson,  assessor,  and 
Angus  Campbell,  and  John  Classen,  and  Granville  N. 
Wood,  the  board  of  county  commissioners  of  said 
county  of  Grant,  be  restrained  and  enjoined  by  said  writ 
of  injunction  from  ever  hereafter  assessing  any  taxes 
against  the  property  of  your  orators,  and  other  tax- 
payers in  whose  behalf  this  suit  is  brought,  for  the  pur- 
poses and  under  the  authority  of  said  pretended  acts  of 
the  legislative  assembly  aforesaid,  to  wit,  the  act  ap- 
proved March  14,  1884,  and  entitled,  'An  act  author- 
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izing  the  building  of  a  penitentiary  in  the  territory  of 
New  Mexico  and  regulating  its  management,'  and  the 
act  approved  March  29,  1884,  entitled,  *An  act  to  pro- 
vide for  the  erection  of  a  capitol  building  in  the  city  of 
Santa  Fe ; '  that  said  injunction  be  made  perpetual ;  and 
that  such  other  and  further  relief  be  granted  in  the 
premises  as  to  your  honor  may  seem  meet  and  just. 

**May  it  please  your  honor  to  grant  unto  your 
orators  the  writ  of  subpoena,  issuing  out  of  and  under 
the  seal  of  this  honorable  court,  directed  to  the  said 
James  B.  Woods,  sheriflE,  etc.,  and  to  the  said  Richard 
Hudson,  assessor  of  Grant  county,  and  to  the  said 
Angus  Campbell  and  John  Classen  and  Granville  N. 
Wood,  commissioners  as  aforesaid  of  said  Grant 
county,  and  their  successors  in  office,  commanding 
them,  and  each  of  them,  on  a  day  to  be  therein  named, 
and  under  a  penalty  to  be  therein  inserted,  to  be  and 
appear  before  this  honorable  court,  and  then  and  there 
full,  true,  and  perfect  answer  make  to  the  matters  and 
things  contained  herein;  answer  of  said  defendants 
under  oath  being  hereby  expressly  waived.  Your 
orators  further  pray  that  your  honor  will  cause  to  be 
issued  forthwith,  under  the  seal  of  this  honorable  court, 
a  preliminary  writ,  enjoining  and  restraining  the  said 
•defendant  James  B.  Woods,  sheriff  and  ex  officio  col- 
lector, and  any  of  his  deputies,  his  agents  and  em- 
ployees, from  further  proceeding  to  collect,  and  from 
taking  any  steps  to  further  the  collection  of,  the  said 
tax,  and  the  items  of  said  taxation  so  in  the  aforemen- 
tioned list  described  as  and  placed  under  the  headings 
of  ^Penitentiary  Bonds'  and  'Capitol  Building  Bonds' 
for  the  year  1885,  until  the  further  order  of  the  court 
in  the  premises;  and  that  the  said  defendant  Richard 
Hudson,  assessor,  and  Angus  Campbell  and  John 
Classen  and  Granville  N.  Wood,  commissioners  of  said 
county  of  Grant,  be  forthwith  restrained  and  enjoined 
by  said  writ  of  injunction  last  mentioned  from  hereaf* 
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ter  assessing  any  taxes  against  the  property  of  your 
orators,  and  other  taxpayers  in  whose  behalf  this  suit 
is  brought,  for  the  purposes  and  under  the  authority 
of  said  pretended  acts  of  the  legislative  assembly  afore- 
said, approved  March  14,  1884,  and  entitled,  *An  act 
authorizing  the  building  of  a  penitentiaiy  in  the  terri- 
tory of  New  Mexico  and  regulating  its  management,' 
and  the  act  approved  March  29,  1884,  entitled,  *  An  act 
to  provide  for  the  erection  of  a  capitol  building  in  the 
city  of  Santa  Fe,'  until  the  hearing  of  this  cause,  or 
until  the  further  orders  of  this  court  herein." 

Afterward,  on  the  thirtieth  day  of  November, 
1885,  the  defendants  appeared,  and  filed  the  following 
demurrer :  * *These  defendants  say  that  they  are  advised 
that  there  is  good  ground  of  demurrer  to  said  bill,  and 
they  do  demur  accordingly,  and  for  cause  of  demurrer 
say  that  the  said  bill  of  complaint  contains  no  matter 
of  equity  whereon  the  court  can  ground  any  decree,  or 
give  complainants  any  relief,  as  against  these  defend- 
ants ;  that  the  matters  and  things  alleged  in  said  bill 
of  complaint,  whereon  complainants  base  their  prayer 
for  relief,  are  matters  into  which  this  court  can  not 
inquire,  and  upon  which  it  has  no  jurisdiction  to  grant 
relief  or  render  a  decree  against  these  defendants. 
Whereupon  these  defendants  do  demur  thereunto,  and 
pray  judgment  of  the  court  whether  they  shall  make 
answer  to  said  bill  otherwise  than  as  aforesaid,  and 
they  pray  to  be  hence  dismissed,  with  their  costs  and 
charges  in  this  behalf  most  wrongfully  sustained.'' 

The  demurrer  was  sustained  pro  forma,  and  a  final 
decree  passed  dismissing  the  bill.  From  this  decree 
complainants  appealed. 

The  only  question  in  this  case  presented  for  deter- 
mination is  the  validity  of  the  acts  of  the  legislature 
mentioned  in  the  bill.  This  question  has  been  decided 
at  this  term  in  the  case  of  Chavez  v.  Luna,  ante,  183, 
by  a  majority  of  the  court,  adversely  to  the  complain- 
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ants,  and,  unless  the  views  of  the  court  as  expressed  in 
the  opinion  delivered  by  Mr.  Justice  Henderson  have 
undergone  a  change,  the  judgment  in  that  case  will  be 
decisive  of  this,  and  the  ruling  and  judgment  of  the 
court  below  be  aflSrmed. 

I  assume  in  the  outset  that  the  court  is  of  the 
same  mind  now  as  when  that  determination  was 
reached,  and  shall  discuss  this  case  upon  that  assump- 
tion. If  I  could  agree  with  my  associates  in  their 
decision,  there  would  be  no  necessity  for  saying  more 
than  that  this  case  should  follow  and  be  determined 
by  the  judgment  in  that;  but,  with  the  greatest  respect 
for  their  opinion,  I  am  impelled,  by  what  appear  to 
me  to  be  the  soundest  principles  of  law,  to  a  diflferent 
conclusion.  It  may  be  said  that  I  should  have  re- 
corded my  dissent  in  that  case.  A  sufficient  answer  to 
the  suggestion  is  that  I  did  not  sit  in  that  case  in  this 
court,  and,  of  course,  was  not  in  a  position  to  take 
part  m  the  deliberations  or  judgment  of  the  court. 

It  is  admitted  that  the  laws  assailed  were  passed 
by  a  so-called  ''legislative  assembly,"  one  branch  of 
which  was  organized  by  a  less  number  than  a  majority 
of  all  the  legal  members  elected  and  authorized  by  the 
act  of  congress  providing  for  the  holding  of  that  ses- 
sion, and  that  this  minority  upon  a  mere  motion 
admitted  as  members  three  other  persons,  who  held 
no  certificates  of  election  from  the  proper  authority, 
and  in  fact  no  certificates  whatever,  at  the  time  of 
their  admission,  but  were  present  in  the  attitude  of 
contestants  for  the  seats  of  three  persons  who  held 
certificates  showing,  prima  facie,  their  right  to  be 
seated  and  recognized  as  members  of  the  council ;  that 
the  contests  so  instituted  were  referred  to  a  committee, 
but  before  such  committee  had  reported  on  them  the 
acts  complained  of  were  introduced  and  passed,  and 
that  the  three  persons  so  illegally  seated  by  the  minor- 
ity voted  upon  the  question  of  their  passage;  that 
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subsequent  thereto  the  committee  reported  on  the  con- 
tests favorably  to  the  persons  holding  the  contested 
seats.  The  persons  holding  certificates,  and  who 
organized  the  council,  and  assumed  to  admit  the  three 
persons  not  holding  certificates,  were  five  in  number. 
By  section  5  of  the  act  of  congress  of  September  9, 
1850  (9  St.  at  Large,  p.  448,  section  5),  it  is  provided 
that  the  council  of  this  territory  shall  consist  of  thir- 
teen members.  The  act  of  June  19,  1878  (20  St.  at 
Large,  193),  limits  the  number  to  twelve  and  directs 
the  legislative  assembly  at  its  next  session  to  divide 
the  territory  into  representative  and  council  districts. 
The  act  of  June  27,  1879  (21  St.  at  Large,  35),  pro- 
vides that  the  provisions  of  the  act  of  June  19,  1878, 
supra,  shall  not  be  so  construed  as  to  impair  or  shorten 
the  terms  of  office  of  any  member  of  the  legislative 
assembly  until  the  territoiy  shall  have  been  redistricted 
as  in  that  act  provided,  ''nor  until,  at  the  next  regular 
election  thereafter,  the  twelve  members  of  the  council 
*  *  •  shall  have  been  elected,  and  their  term  of 
office  begun.''    1  Supp.  Eev.  Stat.  U.  S.  495. 

On  December  21,  1881,  congress  passed  an  act 
declaring  the  election  held  for  members  of  the  legisla- 
ture on  the  second  day  of  November,  1880,  to  be  valid, 
although  the  election  was  not  in  accordance  with  the 
act  of  June  19,  1878,  and  validating  all  the  acts  of  the 
legislature  the  members  of  which  were  chosen  at  that 
election,  and  requiring  such  legislature  to  proceed  at 
once  upon  its  assembling  to  apportion  the  representa- 
tive and  council  districts  provided  for  in  the  act  of 
June  19,  1878,  according  to  the  census  of  1880.  This 
act  further  provided  that,  if  such  legislature  should 
fail  to  make  such  apportionment,  then  it  should  be 
made  in  accordance  with  the  provisions  of  the  act  pro- 
viding for  the  reapportionment  of  the  members  of  the 
legislature  of  Montana,  Idaho,  and  Wyoming,  approved 
June  3,  1880,  which  latter  act  is  by  this  act  made 
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applicable  to  New  Mexico.  It  then  reqaires  the  mem- 
bers of  the  board  of  apportionment  to  assemble  at  the 
capital,  and  complete  their  work  on  or  before  the  first 
Monday  of  September  then  next  ensuing.  22  St.  at 
Large,  1.  The  act  of  June  3,  1880,  referred  to  and 
adopted  as  a  part  of  the  act  last  cited,  provides  that 
the  governor,  the  speaker  of  the  house  of  representa- 
tives, and  the  president  of  the  council,  during  the  last 
session  of  the  legislatures  in  Montana,  Idaho,  and 
Wyoming,  are  authorized  and  empowered  to  act  as  a 
board  of  apportionment  of  their  respective  territories, 
and  requires  them,  or  a  majority  of  them,  when  assem- 
bled  at  the  capital,  to  reapportion  the  members  of  the 
council  and  house  of  representatives  in  their  respective 
territories  upon  the  basis  of  population  shown  by  the 
census  of  1880.  That  they  shall  forthwith  certify  such 
reapportionment,  and  file  it  in  the  office  of  the  secre- 
tary of  their  respective  territories,  and  within  ten  days 
thereafter  the  governor  shall  issue  a  proclamation  for 
an  election  of  members  of  the  legislature  according  to 
such  apportionment.  21  St.  at  Large,  154.  The  act 
of  February  14,  1884,  provides  that  the  members 
elected  to  the  legislature  in  the  year  1882,  and  persons 
selected  legally  to  fill  vacancies,  shall  be  the  legal  mem- 
bers of  the  legislature  for  the  year  1884,  subject  to  all 
valid  contests,  and  directs  the  legislature  to  convene 
on  the  third  Monday  of  February,  1884.  23  St.  at 
Large,  3. 

I  am  not  advised  whether  the  directions  of  con- 
gress as  to  redistricting  the  territory  have  ever  been 
complied  with  by  the  legislature,  or  by  the  officers 
specially  empowered  to  perform  that  duty.  In  the 
session  of  1880  there  were  thirteen  members  of  the 
council  (Acts,  N.  M.  1880,  p.  11),  and  the  same  num- 
ber in  the  session  of  1882  (Acts,  N.  M.  1882,  p.  7). 
The  bill  alleges  that  by  law  the  council  was  composed 
of   twelve  members,   and  that  seven    constituted    a 
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quorum.  This  is  admitted  by  the  demurrer  to  be  true. 
From  this  it  may  be  fairly  presumed  that  either  the 
legislature,  or  the  governor,  speaker  of  the  house,  and 
the  president  of  the  council,  made  the  apportionment 
required  by  the  acts  of  congress  at  some  time  before 
the  session  of  1884  was  to  convene.  The  evidence  of 
such  action  has  not  been  called  to  my  attention,  how- 
ever, beyond  the  allegations  of  the  bill.  Whether  the 
council  consisted  of  thirteen  members  under  the  act  of 
September  9,  1850,  or  of  twelve  as  provided  in  the 
later  acts,  supra,  seven  would  be  a  majority  of  all  the 
members  elected.  None  of  the  acts  of  congress  relat- 
ing to  the  organization  of  the  territories  prescribe  what 
number  of  either  house  of  the  legislature  shall  consti- 
tute a  quorum  for  the  purpose  of  organization,  or  for 
the  transaction  of  business,  nor  does  the  act  of  any 
previous  legislature  do  so.  In  this  state  of  the  case, 
resort  must  be  had  to  well  settled  principles  applicable 
to  all  legislative  and  deliberative  bodies. 

It  will  not  be  pretended  that  any  valid  legislation 
could  be  enacted  unless  there  was  in  existence  and 
acting  a  legislature  legal  in  both  branches.  The  fol- 
lowing proposition  seems  to  be  well  established, 
namely:  That  a  council  could  not  admit  persons  to 
seats  in  its  body,  as  members,  unless  there  was  then 
in  existence,  and  acting,  a  legal  council  fully  equipped 
and  competent  to  legally  discharge  all  of  the  duties  con- 
templated by  the  law  of  its  creation.  In  other  words, 
the  council  must  have  an  actual,  potential,  legal  exist- 
ence, before  it  could  do  any  act  as  a  council,  such  as 
passing  upon  the  right  of  claimants  to  seats  in  its  body, 
or  discharging  any  other  function,  except,  perhaps,  to 
adjourn  from  time  to  time,  and  enforce  the  attendance 
of  absent  members.  Such  a  body  can  only  exist  when 
there  are  present  all,  or  a  legal  quorum  of,  persons 
prima  facie  entitled  to  seats.  This  does  not  conflict 
with  the  rule  that  each  house  is  the  judge  of  the  elec- 
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tion  returns  and  qualifications  of  its  own  members. 
That  rule  is  subordinate  to  the  primary  rule  that  there 
must  first  be  a  legally  constituted  house,  composed  of 
persons  prima  facie  entitled  to  seats,  amounting  in 
numbers  to  all,  or  a  legal  quorum  of,  the  members 
elected.  Until  such  a  house  exists,  the  principle  does 
not  apply,  for  there  is  no  body  competent  to  judge. 

By  section  1921,  Revised  Statutes  United  States, 
1878,  the  secretary  of  the  territory  is  charged  with  the 
duty  of  administering  the  oath  to  all  members  elect  of 
both  houses  of  the  legislative  assembly.  This  section 
impliedly  gives  the  secretary  the  power,  in  the  first 
instance,  to  determine  who  are  entitled  to  seats  in 
either  house  for  the  purpose  of  organization,  and  to 
the  extent,  at  least,  of  securing  a  quorum.  So,  under 
its  provisions,  there  could  be  no  valid  excuse  for  any 
number  of  members  of  the  council  less  than  a  majority 
attempting  to  proceed  with  the  organization,  unless 
the  secretary  should  be  absent. 

The  constitution  of  the  United  States  (article  1, 
sec.  5)  provides  that  a  majority  of  each  house  of  con- 
gress shall  constitute  a  quorum.  This  is  but  the  dec- 
laration of  a  general  principle  of  parliamentary  law, 
recognized  and  enforced  in  all  deliberative  assemblies, 
in  the  absence  of  some  other  specific  rule  on  the  sub- 
ject, as  is  shown  by  the  following  authorities.  In 
Hatsell's  House  of  Commons  Precedents,  a  work  cov- 
ering the  period  from  the  year  A.  D.  1290  to  the  year 
1818,  and  cited  by  Mr.  Jefferson  frequently  in  his 
Manual,  it  is  said  (volume  2,  p.  125):  **In  general, 
the  chair  is  not  to  be  taken  till  a  quorum  for  business 
is  present,  unless,  after  due  waiting,  such  a  quorum  be 
despaired  of,  when  the  chair  may  be  taken,  and  the 
house  adjourned ;  and,  whenever  during  business  it  is 
observed  that  a  quorum  is  not  present,  any  member 
may  call  for  the  house  to  be  counted,  and,  being  found 
deficient,  business  is  suspended.^'    Jeff.,  Man.,  sec.  6. 
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Boberts  says:  '^A  quorum  of  an  assembly  is  such  a 
number  as  is  competent  to  transact  its  business.  Unless 
there  is  a  special  rule  on  the  subject,  the  quorum  of 
'every  assembly  is  a  majority  of  all  the  members  of  the 
assembly. ''  Eules  of  Order,  113.  Fland.  Const.  82, 
S3:  ^* In  all  councils  and  other  collective  bodies  of  the 
same  kind,  it  is  necessary  that  a  certain  number,  called 
a  'quorum  of  the  members,'  should  be'  present  in 
order  to  the  transaction  of  business.  This  regulation 
has  been  essential  to  secure  fairness  of  proceeding. 
The  number  necessary  to  constitute  a  quorum  of  any 
assembly  may  be  fixed  by  law,  as  is  the  case  with  most 
of  our  legislative  assemblies;  or  by  usage,  as  in  the 
English  house  of  commons ;  or  it  may  be  by  the  as- 
sembly itself;  but,  if  no  rule  is  established  on  the 
subject  in  any  of  these  ways,  a  majority  of  the  mem- 
bers composing  the  assembly  is  the  requisite  number. 
No  business  can  regularly  be  entered  upon  until  a 
quorum  is  present,  nor  can  any  business  be  regularly 
proceeded  with  when  it  appears  that  the  members 
present  are  reduced  below  that  number. ' '  Cush.  Man . , 
sees.  17-19.  Mr.  Wapples  states  the  rule  thus:  ''A 
quorum  is  a  majority  of  the  members.  It  is  never 
less,  under  the  common  law  of  parliamentary  proced- 
ure. Unless  more  than  half  of  the  members  of  the 
body  are  present,  the  body  is  not  present.  When 
more  than  half  are  present,  the  body  is  complete,  and 
is  as  though  all  the  members  were  present.  If  less 
than  half  could  do  business,  it  would  be  possible  for 
deliberative  bodies  to  be  divided  into  two  or  more 
assemblies,  each  capable  of  doing  business,  and  each 
liable  to  adopt  measures  contrary  to  those  adopted  by 
some  other  section.''  Pari.  Prac.  158.  '^Legislative 
bodies  in  this  country  do  not  modify  the  common  law 
requirement."  Id.  228.  See,  also,  1  Story,  Const., 
sees.  831-834;  Cline  v.  Trustees,  20  Ohio  St.  288; 
Southworth  v.  Railway  Co.,  2  Mich.  287,  and  cases 
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cited  in  note.  In  the  last  case,  supra,  the  word 
* 'house' ^  is  held  to  mean  a  majority  of  all  its  mem- 
bers. Appellants  cite  The  Executive  Session,  12 
Fla.  659,  to  the  point  now  being  discussed.  The  report 
is  not  accessible,  and  the  case  has  not  been  examined. 
Appellees  have  filed  no  brief.  After  a  very  careful 
examination  of  the  books  at  hand,  I  have  been  unable 
to  find  anything  in  conflict  with  the  foregoing  authori- 
ties. The  principles  stated  in  them  are  so  well  settled 
and  familiar  that  I  fear  I  may  be  open  to  the  criticism 
of  having  laboriously  argued  upon  "hornbook  law.'^ 
If  so,  my  apology  is  that  the  occasion  seemed  to 
demand  it. 

These  authorities  settle  the  point  that  there  must 
be  a  legal  quorum  before  there  can  be  a  legal  body^ 
and  that,  in  the  absence  of  a  special  rule  on  the  sub- 
ject, a  quorum  must  consist  of  at  least  a  majority  of 
all  the  legally  elected  members.  If  the  council  must 
consist  of  twelve  or  thirteen  members,  and  if  a  ma- 
jority  of  its  members  is  necessary  to  constitute  a 
quorum,  and  if  but  five  members  were  sworn  in  by  the 
secretary  of  the  territory,  and  if  these  five,  and  no 
more,  took  it  upon  themselves  to  effect  an  organization 
of  the  council,  and  admit  other  persons  not  entitled 
prima  facie  to  membership,  then  no  legal  council  ever 
convened.  To  hold  otherwise  would  be  to  countenance 
the  most  flagrant  usurpation,  and  encourage  a  course 
of  proceeding  that  would  inevitably  result  in  revolu- 
tion. If  five  members  of  the  council  could  determine 
who  were  entitled  to  seats,  then  three  members  might 
do  so,  or  any  other  number  less  than  a  legal  quorum. 
The  history  of  the  legislature  of  1884  presents  just 
such  a  state  of  affairs  as  Mr.  Wai)ples  predicts  would 
result  if  less  than  a  quorum  were  permitted  to  act  for 
and  in  the  name  of  the  body.  There  were  two  so-called 
* 'councils''  during  that  session.  The  one  whose  acts 
are  now  under  review,  although  illegal,   as  I  think  I 
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have  shown,  secured  the  recognition  of  the  house  of 
representatives  and  of  the  executive.  The  other, 
although  considered  illegal  by  the  executive  and  the 
house  or  representatives,  held  its  meetings  in  the 
council  chamber,  while  the  recognized  council  held  its 
meetings  elsewhere;  both  bodies  claiming  to  be  the 
council,  and  causing  endless  confusion  and  uneasiness 
in  the  minds  of  the  citizens  of  the  territory. 

In  disposing  of  this  part  of  the  case,  the  court  in 
Chavez  v.  Luna  cite  with  evident  approval  the  case  of 
People  V.  Mahaney,  13  Mich.  481,  and  quote  exten- 
sively from  the  opinion  of  Judge  Cooley  in  that  case. 
With  due  deference,  I  must  be  permitted  to  say  that, 
in  my  opinion,  the  reasoning  of  the  learned  judge,  and 
the  principles  there  announced,  have  no  application  to 
this  case.  In  order  to  properly  estimate  the  value  of  a 
decision  as  a  precedent,  it  may  be  stated  as  a  rule  that 
the  facts  upon  which  such  decision  is  based  should  be 
attended  to  and  carefully  examined,  and,  if  there  be  a 
substantial  difference  between  those  facts  and  the  facts 
of  the  case  to  which  the  decision  is  sought  to  be  ap- 
plied as  a  precedent,  then  such  decision  ought  not  to 
be  considered  an  authority.  It  has  been  ruled:  *^The 
language  of  a  court  must  always  be  construed  with 
reference  to  and  in  connection  with  the  facts  before  it.'' 
Bell  V.  Railway  Co.,  4  Smedes  &  M.  549.  Again: 
''The  language  of  a  decision  is  seldom,  if  ever,  to  be 
taken  in  a  general  sense,  however  general  in  the  form 
of  the  expression,  not  mentioning  exceptions  and  limi- 
tations. It  should  rather  be  understood  as  spoken  in 
reference  to  the  facts  under  consideration,  and  limited 
in  meaning  by  those  facts."  Ram.  Judgm.  251,  and 
citations.  In  Brooks  v.  Marbury,  11  Wheat.  91, 
Marshall,  C.  J.,  says:  ''An  opinion  in  a  particular 
case,  founded  on  its  special  circumstances,  is  not  ap- 
plicable to  cases  under  circumstances  essentially  differ- 
ent."   See,  also,  Quin  v.  Lloyd,  41  N.  Y.  353.    With 
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this  rule  in  mind,  the  case  of  People  v.  Mahaney,  when 
examined,  will  be  easily  distinguished  from  this,  and 
shown  not  to  be  in  point.  In  that  ease  there  was  no 
question  made  as  to  the  organization  of  the  house  of 
representatives,  or  that  a  legal  quorum  existed.  The 
act  assailed  was  one  which,  in  order  to  have  eflEect 
immediately  upon  its  passage,  the  constitution  required 
should  receive  the  assent  of  two  thirds  of  the  members 
elected  to  each  house.  The  plea  set  up  a  state  of  facts 
** which  it  is  claimed  shows  that  in  the  house  of  repre- 
sentatives the  two  thirds  vote  of  sixty-seven  members 
included  several  who  had  not  been  elected  by  a  ma- 
jority of  legal  votes,  but  who,  it  is  also  claimed  by  the 
pleas,  were  notwithstanding  retained  in  their  seats  by 
an  adjudication  of  the  house  in  their  favor.''  13  Mich. 
491.  Upon  this  state  of  facts  the  remarks  quoted  in 
Chavez  v.  Luna  from  Judge  Cooley's  opinion  are 
based.  What  was  necessary  to  make  a  legal  house,  or 
what  was  the  requisite  number  of  members  to  consti- 
tute a  lawful  quorum,  is  not  even  suggested  by  the 
plea,  nor  hinted  at  in  the  opinion  of  the  court.  How 
many  members  of  the  house  charged  not  to  have  been 
elected  are  embraced  in  the  word  "several"  can  not 
even  be  conjectured.  If  there  was  *'an  adjudication 
by  the  house''  seating  the  persons  who  are  charged  in 
the  plea  not  to  have  been  elected,  then  there  must  have 
been  a  legal  quorum  of  the  house  present  participating 
in  such  adjudication,  composed  of  at  least  a  majority 
of  the  members  required  by  the  constitution  to  make 
a  full  house  (Southworth  v.  Railway  Co.,  supra);  and, 
if  so,  then  such  quorum  was  competent  to  make  the 
adjudication.  Its  action  in  that  behalf  was  conclusive, 
and  the  courts  could  not  inquire  into  the  facts  upon 
which  it  based  its  judgment. 

There  is  nothing,  I  insist,  in  the  case  cited  in  conflict 
with  the  principle  quoted  above,  that  until  there  is  a  legal 
quorum  of  the  house  present  the  house  is  not  present, 
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and,  not  being  present,  it  could  not  adjudicate.  The 
reluctance  of  the  courts  to  investigate  the  acts  of  a 
legislative  body,  and  the  evils  that  would  flow  from  a 
too  close  scrutiny  of  the  details  of  their  proceedings, 
as  stated  by  Judge  Cooley,  ought  to  have  little  weighty 
where  there  is  an  entire  nonexistence  of  the  body 
itself.  Great  evils  would  result  were  the  acts  of  less 
than  a  legal  quorum  held  to  be  beyond  judicial  inquiry. 
When  once  it  is  established  that  two  or  three  or  five  or 
any  number  of  persons,  legally  elected  though  they 
may  be,  but  falling  short  of  a  majority  or  other  legal 
quorum,  can  meet,  and  at  their  own  sweet  will 
say  who  shall  and  who  shall  not  be  admitted  to 
take  part  in  the  passage  of  laws  affecting  alike  the 
lives,  liberties,  and  property  of  the  citizens,  without 
reference  to  whether  the  persons  so  admitted  shall  have 
at  least  a  prima  facie  right  to  membership,  then  will 
the  boasted  security  of  constitutional  government 
become  a  mockery. 

This  court  quotes  the  seventh  section  of  the  organic 
act,  to  the  effect  that  the  legislative  power  of  the  ter- 
ritory shall  extend  to  all  rightful  subjects  of  legislation 
consistent  with  the  constitution  of  the  United  States, 
and  that  all  laws  passed  by  the  legislature  shall  be  sub- 
mitted to  congress,  and,  if  disapproved,  shall  be  of  no 
effect  (sections  1850,  1851,  Eev.  Stat.  U.  S.),  and 
concludes:  ** Whether  in  these  general  terms  it  was 
intended  by  congress  to  confer  legislative  powers  upon 
the  legislative  assembly  of  New  Mexico,  with  the  usual 
and  ordinary  incidental  judicial  power  to  determine 
finally  the  election,  qualification,  and  return  of  the 
members,  we  do  not  decide.  It  is  suflBcient  to  say  that 
by  the  very  terms  of  the  organic  act  above  quoted  'all 
of  the  laws  passed  by  the  legislative  assembly  and  gov- 
ernor shall  be  submitted  to  the  congress  of  the  United 
States,  and,  if  disapproved,  shall  be  null  and  of  no 
effect.'    We  must  presume  that,  in  obedience  to  the 
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fundamental  law  of  the  territory,  these  acts,  together 
with  all  others  passed  at  the  session  of  1884,  were  sub- 
mitted to  congress ;  and,  there  being  nothing  to  show 
that  they  were  disapproved,  they  have  received  the 
passive  assent  of  congress,  and  have  been  in  that  way 
approved.  Congress  had  plenary  power  over  the  sub- 
ject, and,  being  approved  by  it,  there  is  nothing  upon 
which  to  ground  the  jurisdiction  of  the  courts  over 
the  subject  sought  to  be  reviewed.''  Upon  this  con- 
clusion the  judgment  rests.  That  this  conclusion  is 
not  a  necessary  one,  I  think  is  capable  of  demonstra- 
tion. While  it  is  true,  as  intimated,  but  not  decided, 
that  congress  has  vested  the  territorial  legislature  and 
each  house  of  it,  by  necessary  implication,  with  the 
ordinary  incidental  judicial  power  to  determine  finally 
the  election,  qualifications,  and  returns  of  its  mem- 
bers, and  while  it  is  also  true  ihat  congress  has  plenary- 
power  to  annul  all  acts  passed  by  the  assembly,  and 
has  reserved  that  power  expressly  in  the  organic  act,  I 
contend  that  the  mere  fact  that  congress  has  failed  to 
exercise  such  power  should  not  be  construed  as  an 
implied  assent  to  the  acts  of  the  legislature  submitted 
to  it. 

An  examination  of  the  legislation  of  congress  from 
September  9,  1850  (the  date  of  our  organic  act),  down 
to  the  present  time,  will  show  that  but  three  laws 
passed  by  the  legislature  of  this  territory  have  ever 
been  disapproved  (16  St.  at  Large,  44,  278;  20  St.  at 
Large,  280);  and  the  disapproval  was  not  because  of 
any  illegality  in  the  organization  of  the  legislature,  nor 
in  the  regularity  of  the  proceedings  attending  their 
passage,  but  solely  because  the  policy  of  the  laws  was 
not  such  as  to  commend  them  to  congress,  or  because 
they  contravened  the  organic  act.  So  far  as  anything 
to  the  contrary  appears,  the  legislature  in  each  instance 
was  legally  organized,  and  every  step  necessary  to  the 
legal  passage  of  the  laws  in  regular  form  was  taken, 
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from  the  introduction  of  the  bills  to  their  final  passage. 
The  only  instances  in  which  congress  has  been  called 
upon  to  pass  judgment  upon  matters  occurring  here, 
because  of  irregularity,  so  far  as  I  have  been  able  to 
examine  the  question,  were  on  March  26,  1867,  when  it 
passed  an  act  violating  the  laws  passed  by  the  legislature 
in  1866,  and  which  had  been  signed  by  the  acting  sec- 
retary instead  of  by  the  governor,  as  required  by  section 
1842  of  the  organic  act  (15  St.  at  Large,  23),  and  on 
December  21,  1881,  when  it  passed  an  act  approving 
and  making  legal  the  election  of  members  of  the  legis- 
lature in  the  year  1880  (22  St.  at  Large,  1).  This 
action  by  congress  tends  strongly  to  prove  that  con- 
gress did  not  consider  a  mere  failure  to  disapprove  an 
invalid  law  an  approval  of  it.  In  this  case  there  is 
nothing  to  show  that  congress  had  any  knowledge  of 
the  manner  in  which  the  council  was  organized.  The 
organic  act  requires  the  secretary  of  the  territory  to 
transmit  to  the  president  one  copy  of  the  laws  and 
journals,  and  to  the  president  of  the  senate  and  speaker 
of  the  house  two  copies  of  the  laws,  for  the  use  of  con- 
gress. Sections  1844, 1850,  Eev.  Stat.  U.  S.  Congress, 
having  before  it  the  laws  under  consideration,  may 
have  been  satisfied  with  their  policy,  and  may  have 
deemed  them  proper  and  beneficial  to  the  inhabitants 
of  the  territory,  being  ignorant  of  the  constitution  of 
the  bodies  by  which  they  were  passed ;  whereas,  if  it 
had  been  informed  of  the  methods  resorted  to  in  or- 
ganizing the  counsel,  it  might  and  probably  would 
have  disapproved  them,  on  the  ground  that  the  action 
of  the  organizers  of  that  body  was  revolutionary, 
and  calculated  to  provoke  discord  and  dissatisfaction 
among  the  people.  That  the  mere  nonaction  by  con- 
gress is  not  to  be  taken  as  an  approval  of  the  acts  of 
the  legislature,  so  as  to  preclude  judicial  investigation, 
has  been  expressly  held  by  the  supreme  court  of  the 
United  States  in  a  very  recent  case.     In  Stoutenburgh 
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V.  Hennick,  9  Sup.  Ct.  Rep.  256,  it  appeared  that 
certain  acts  of  the  legislative  assembly  of  the  District 
of  Columbia  had  been  submitted  to  congress,  and  por- 
tions of  them  repealed  and  disapproved.  In  the  acts 
of  congress  disapproving  such  portions,  nothing  was 
said  about  the  portions  not  disapproved.  It  was  con- 
tended on  the  argument  that,  as  congress  had  expressly 
disapproved  a  part  of  those  acts,  it  thereby  impliedly 
approved  the  remainder  of  them.  In  passing  upon 
this  point  Mr.  Chief  Justice  Fuller  says:  '^Although 
by  several  acts  congress  repealed  or  modified  parts  of 
this  particular  by-law,  these  parts  were  separably  oper- 
ative, and  such  as  were  within  the  scope  of  municipal 
action,  so  that  this  congressional  legislation  can  not 
be  resorted  to  as  ratifying  the  objectionable  clause, 
irrespective  of  the  inability  to  ratify  that  which  could 
not  originally  have  been  authorized.^'  Here  is  a  case 
of  the  entire  law  being  before  congress.  It  repeals  a 
part,  which  it  was  competent  for  the  legislative  assem- 
bly to  enact,  and  leaves  unrepealed  a  part,  which  the 
legislature  could  not  lawfully  enact,  and  which  congress 
could  not  empower  it  to  enact;  yet  the  court  says,  in- 
dependent of  the  power  of  congress  to  ratify  the 
portions  of  the  act  not  noticed  in  the  repealing  law, 
its  mere  nonaction  can  not  be  held  or  presumed  to  be 
a  ratification.  This  case  is  conclusive  of  this  point. 
It  is  but  just  to  the  learned  justice  who  wrote  the 
opinion  of  the  court,  and  to  the  other  justices  who 
concurred  in  the  case  of  Chavez  v.  Luna,  to  say  that 
the  case  of  Stoutenburgh  v.  Hennick,  supra,  was  not 
before  this  court  when  the  judgment  was  rendered,  and 
that  none  of  us  was  aware  of  the  ruling  in  it.  Upon 
the  whole  case,  I  am  of  the  opinion  that  the  case  of 
Chavez  v.  Luna  should  now  be  overruled,  and  that  the 
judgment  of  the  court  below  in  this  case  should  be 
reversed. 
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[No.  273.    January  18,  1890.] 

SIMON  LEYSEE,  Appellee,  v.  NEILL  B.  FIELD, 

Appellant. 

Malicious  Attachment— LiABiLiTy  op  Attoenby— Instructiokb.— In  an 
action  in  ease  against  an  attorney  for  an  alleged  mallcions  suing  out 
of  an  attachment,  the  court  erred  in  refusing  to  instruct  the  jury  that 
"the  mere  termination  of  the  attachment  suit  in  favor  of  plaintiff  does 
not  raise  the  presumption  of  want  of  probable  cause  for  suing  out  the 
writ,  nor  can  the  jury  presume  that  the  defendant  Field  acted  mali- 
ciously from  this  fact  alone.''  The  court  also  erred  in  refusing  to 
instruct  the  jury  that  "defendant  had  a  right  to  act  on  facts  and  cir- 
cumstances brought  to  his  knowledge  through  the  usual  and  ordinary 
business  channels,  if  he  believed  them  to  be  true,  and  if  such  facts 
and  circumstances  were  of  such  character,  and  came  from  such 
sources,  that  lawyers  generally,  of  ordinary  care,  prudence,  and  dis- 
cretion, would  act  on  them,  under  similar  circamstances,  believing 
them  to  be  true,  then  such  facts  and  circumstances,  if  believed  by 
said  defendant  to  be  true,  will  constitute  probable  cause."  The 
courts  have  held,  in  every  case  of  an  action  for  malicious  prosecution, 
it  must  be  averred  and  proved  that  the  proceeding  against  the  plain- 
tiff has  failed.  But  its  failure  has  never  been  held  to  be  evidence  of 
malice  or  probable  cause. 

Appeal,  from  a  judgment  in  favor  of  plaintiff, 
from  the  Second  Judicial  District  Court,  Bernalillo 
County.    Judgment  reversed  and  new  trial  ordered. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Joseph  Bell,  T.  B.  Catron,  and  John  H.  Knaebel 
for  appellant. 

The  plaintiff  was  bound  to  prove  want  of  probable 
cause  as  one  of  the  conditions  precedent  to  a  recovery. 
Alexander  v.  Harrison,  38  Mo.  258;  Cloon  v.  Gerry, 
79  Mass.  202  (13  Gray,  201);  McManus  v.  Ellis,  52 
Tex.  546. 

Plaintiff  failed  to  show  the  termination  of  the  liti- 
gation favorable  to  himself,  either  by  direct  adjudica- 
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tion  or  the  creditor's  abandonment,  proof  of  which  was 
a  condition  precedent  to  recovery.  Stewart  v.  Sonne- 
born,  98  U.  S.  187. 

An  agent  may,  sometimes,  defend  against  a  claim 
for  malicious  prosecution,  even  though  on  the  facts  of 
the  case  he  might  be  liable  in  trespass.  Ford  v.  Wil- 
liams, 3  Kern.  584,  585. 

But  an  attorney  at  law  is  exempt  from  many  re- 
sponsibilities of  an  ordinary  agent.  Bicknell  v.  Dorion, 
16  Pick.  478;  Dawson  v.  Buford,  30  N.  W.  Rep.  35; 
13  N.  Y.  584,  586;  15  111.  155;  42  N.  J.  Law,  33;  38 
Iowa,  498;  13  lU.  538;  23  Mich.  511;  8  Iowa,  81. 

What  constitutes  malice  is  a  question  of  law  for 
the  court.  The  proper  way  is  to  instruct  the  jury  what 
facts,  if  found  by  them,  will  warrant  the  inference. 
Sharp  V.  Johnston,  76  Mo.  660,  673;  Stewart  v.  Son- 
neborn,  98  TJ.  S.  194. 

The  court  erred  in  not  permitting  evidence  of  the 
telegram.  It  was  relevant  and  material  on  the  question 
of  malice,  and  even,  as  to  this  defendant,  on  the  ques- 
tion of  probable  cause.  Wood  v.  Meir,  5  B.  Mon. 
(Ky.)  546. 

•It  was  error  to  refuse  to  permit  the  witness  Field 
to  answer  whether  or  not  it  was  his  intention  to  injure 
or  damage  the  plaintiff.  Brooks  v.  Jones,  11  Iredell, 
L.  (N.  C.)  260. 

The  only  record  suggested  by  the  proofs  shows  that 
the  claim  made  was  satisfied.  Savage  v.  Brewer,  16 
Pick.  453. 

The  record  in  the  original  suit  (if  it  is  proved)  is 
necessarily  a  mutual  estoppel.  It  shows  that  the  attach- 
ment was  acquiesced  in,  and  that  the  payment  by  Ley- 
ser  was  judicially  declared  to  be,  not  an  involuntary 
payment,  subject  to  repudiation,  but  a  free  and  full 
satisfaction  of  the  debt.  Sartwell  v.  Parker,  141 
Mass.  405. 

The  demand  in  the  attachment  suit  not  being  due, 
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its  payment  must  be  deemed  a  confession  of  the  attach- 
ment.    Staab  V.  Hersch,  2  West  Coast  Rep.  425. 

If,  in  any  view,  the  prior  litigation  could  be 
deemed  terminated  favorably  to  Leyser,  yet  such  a 
termination  did  not  ipso  facto  prove  either  want  of 
probable  cause  or  the  existence  of  malice.  Adams  v. 
Lister,  3  Blackf.  (Ind.)  445. 

Probable  cause  is  a  question  of  law  for  the  court, 
and  although  the  jury  are  to  judge  of  the  existence  of 
the  facts  alleged,  and  in  finding  probable  Cause  have 
to  meet  a  question  of  mixed  law  and  fact,  yet  it  is  the 
duty  of  the  court  to  show  the  jury  clearly  what  facts 
claimed  to  be  proved  amount  to  probable  cause. 
Barron  v.  Mason,  31  Vt.  124;  Driggs  v.  Burton,  44 
Vt.  124;  98  U.  8.  198;  McCormick  v.  Sisson,  7  Cowen, 
717;  Gorton  v.  De  Angelis,  6  Wend.  420;  Crescent  Co. 
V.  Butchers  Union,  120  XJ.  S.  148,  149;  2  Wendell, 
426;  1  Id.  352. 

The  statute  requires  the  judge  to  instruct  as  to  the 
law  of  the  case.  Comp.  Laws,  N.  M.,sec.  2055.  And 
this  the  judge  should  do  of  his  own  motion,  especially 
when  expressly  requested.  Stewart  v.  Sonnebom, 
98  U.  S.  187. 

Even  the  principal —  the  creditor,  is  authorized  to 
proceed  on  '^good  reasons  to  believe.'^  All  such  cir- 
cumstances as  create  a  reasonable  suspicion,  as  com- 
mercial reports,  pending  suits,  and  general  hearsay, 
are  ^'good  reasons  to  believe,''  and  may  be  show  in  an 
action  for  malicious  prosecution  to  elucidate  motives. 
They  tend  to  show  probable  cause,  and  to  disprove 
malice.  Stone  v.  Swift,  4  Pick.  393 ;  Chandler  v.  Mc- 
Pherson,  11  Ala.  916. 

There  was  uncontradicted  proof  of  probable  cause, 
and  disproof  of  malice.     Barron  v.  Mason,  31  Vt.  189. 

FiSKE  &  Waeren  for  appellee. 

Upon  the  main  question  involved,  which  is  the 
liability  of  appellant  in  an  action  upon  the  case  for 
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maliciously  suing  out  the  attachment,  the  court  is  re- 
ferred to  the  case  of  Stewart  v.  Sonneborn,  98  U.  S. 
187,  et  seq.  See,  also,  Sharp  v.  Johnson,  59  Mo.  557; 
76  Mo.  662. 

It  is  admitted  that  an  attorney  at  law,  in  the  proper 
discharge  of  his  duties,  is  entitled  to  all  the  protection 
the  court  can  give.  But  a  person  making  affidavits  for 
arrest,  or  for  attachment,  and  executing  bonds,  is  not 
acting  in  the  capacity  of  an  attorney  at  law,  but  as  an 
ordinary  agent,  and  is  as  liable  for  his  torts  and  wrongs 
as  any  other  person  or  agent.  Weeks  on  Att'ys,  239. 
See,  also,  section  133,  and  cases  cited. 

It  is  practically  conceded  that  reasonable  and 
necessary  counsel  fees  in  defending  against  a  wrongful 
attachment  proceeding  are  properly  recoverable,  and 
may  be  assessed  by  the  jury.  Gregory  v.  Chambers, 
78  Mo.  294,  296. 

Lee,  J. — This  is  an  action  of  trespass  on  the  case, 
brought  by  Simon  Leyser  against  Louis  Lieberman, 
Joseph  C.  Mannheimer,  NeillB.  Field,  Henry  C.  Lewis, 
and  S.  E.  Ulman,  in  which  the  plaintiff  charges  in  his 
declaration  that  the  said  defendants,  on  the  first  day  of 
May,  1883,  at  the  county  of  Socorro,  and  territory  of 
New  Mexico,  not  having  good  and  reasonable  or  prob- 
able cause  to  believe  that  the  said  plaintiff  had  fraudu- 
lently disposed  of  his  property  so  as  to  defraud  and 
hinder  his  creditors,  or  was  about  to  dispose  of  his 
property  with  such  intent,  but  wrongfully,  maliciously, 
and  unlawfully  contriving  and  intending  to  injure, 
harass,  and  oppress,  did  wrongfully,  falsely,  and  ma- 
liciously procure  or  cause  to  be  issued  out  of  the  district 
court  of  the  second  judicial  district  in  and  for  the 
county  of  Socorro  a  certain  writ  of  attachment,  at  the 
suit  of  Lieberman  &  Mannheimer,  whereby  the  sheriff 
was  commanded  to  attach  the  goods,  lands,  and  tene- 
ments of  the  plaintiff  in  a  suit  in  said  district  court  by 
the  said  Lieberman  &  Mannheimer  for  the  recovery  of  a 
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demand  against  the  said  Simon  Leyser  for  the  sum  of 
$728 ;  that  said  defendant  Field  caused  said  sheriflE  to 
levy  said  attachment  upon  a  stock  of  goods  and  mer- 
chandise of  the  said  plaintiff;  that  the  plaintiff,  in 
order  to  procure  a  release  of  said  goods,  was  obliged  to 
and  did  pay  off  said  demand,  though  said  debt  was  not 
yet  due;  that  he  was  injured  in  his  business;  and  that 
he  had  to  pay  out  the  sum  of  $1,000  in  and  about  the 
premises  for  getting  his  property  released ;  wherefore 
he  demanded  judgment  against  the  defendants  for 
$5,000.  The  defendants  Lieberman  &  Mannheimer 
were  not  served  with  process,  and  did  not  appear.  The 
other  defendants  pleaded  not  guilty  to  said  declaration. 
A  jury  trial  was  had  upon  the  issue  thus  formed,  with 
the  result  of  a  verdict  of  not  guilty  as  to  all  of  said 
defendants  who  appeared  except  Neill  B.  Field,  against 
whom  a  verdict  was  returned  for  the  sum  of  $400. 
After  a  motion  for  a  new  trial  had  been  overruled  by 
the  court  below,  judgment  was  entered  upon  said  ver- 
dict against  defendant  Field,  from  which  he  appealed 
to  this  court. 

The  evidence  is  set  out  in  the  bill  of  exceptions. 
The  following  is  a  brief  statement  of  the  evidence  of 
Leyser  and  Field :  Leyser  testified  that  he  was  engaged 
in  the  mercantile  business ;  that  he  was  responsible ;  he 
denies  that  he  was  about  to  dispose  of  his  property 
with  intent  to  hinder,  delay,  or  defraud  his  creditors ; 
that  a  day  or  two  before  the  bringing  of  the  attachment 
proceedings  the  defendant  Field,  as  one  of  the  attor- 
neys of  Lieberman  &  Mannheimer,  came  to  him,  and 
presented  a  bill  for  payment,  in  favor  of  said  firm,  for 
the  sum  of  $728 ;  that  the  claim  was  on  an  open  account ; 
that  he  refused  to  pay  it  for  the  reason  that  it  was  not 
due ;  that  a  day  or  two  afterward  suit  was  commenced 
by  attachment ;  that  the  sheriff  came  with  a  writ,  and 
levied  upon  his  goods ;  that  he  paid  off  said  claim  in 
order  to  have  his  property  released.    The  defendant 
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Field  testified  that  he  was  an  attorney  at  law;  that  he 
received  the  claim  for  collection  from  Lieberman  & 
Mannheimer ;  that  he  presented  the  same  to  the  said 
Leyser,  and  demanded  payment;  that  said  Leyser 
refused,  claiming  that  the  account  was  not  due ;  that 
he  was  informed  that  Leyser  had  been  reported  by  the 
commercial  agency  as  about  to  make  a  fraudulent 
assignment ;  that  an  attachment  had  already  been  com- 
menced by  one  Staab,  and  that  other  claims  were  in 
the  hands  of  other  attorneys  for  collection;  that  he 
commenced  attachment  proceedings  by  direction  of  his 
clients;  that  he  acted  in  good  faith  in  the  premises; 
that  he  had  no  ill  will  against  said  Leyser,  and  did  not 
desire  to  harass  or  oppress  him.  The  appellant  assigns 
some  twenty-four  grounds  of  error,  but  we  do  not  deem 
it  necessary  to  decide  other  than  such  points  as  we  think 
decisive  of  the  case. 

The  errors  to  which  we  will  direct  our  attention 
arise  in  the  charge  given  by  the  court  to  the  jury,  and 

Malicious  attach-  lu    CCrtaiU    iUStrUCtlonS     askcd    by  the     de- 
ment: termination     «        J         .  -t  n  1  mi  t      t 

Of  attachment  fa-  fendant  aud  refused.     The  court  below, 

▼orablr  to  plain-  ' 

\?riliy*!  prLSmpI  ^^  ^^  chsiTgQ  to  thc  jury,   submitted  to 
•***"•  them  alike  the  questions  of  malice  and  prob- 

able cause  as  matters  of  fact  to  be  determined  by  them, 
and  did  not  instruct  them  as  to  what  facts  or  circum- 
stances would  or  would  not  constitute  probable  cause, 
though  the  defendant  asked  instructions  to  that  effect, 
two  of  which  are  as  follows:  *'(2)  The  court  instructs 
the  jury  that  the  mere  termination  of  the  attachment 
suit  in  favor  of  plaintiff  does  not  raise  the  presumption 
of  want  of  probable  cause  for  suing  out  the  writ,  nor 
can  the  jury  presume  that  the  defendant  Field  acted 
maliciously  from  this  fact  alone.''  **(10)  The 
court  instructs  the  jury  that  the  defendant  Field 
had  a  right  to  act  upon  facts  and  circumstances  brought 
to  his  knowledge  through  the  usual  and  ordinary  busi- 
ness channels^  if  he  believed  them  to  be  true;  and  if 
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such  facts  and  circumstances  were  of  such  character, 
and  came  from  such  sources,  that  lawyers  generally,  of 
ordinary  care,  prudence,  and  discretion,  would  act 
upon  them,  under  similar  circumstances,  believing  them 
to  be  true,  then  such  facts  and  circumstances,  if  believed 
by  said  Field  to  be  true,  will  constitute  probable  cause." 
The  court  refused  to  give  these  instructions,  to  which 
the  defendant  excepted,  and  thus  raises  the  question 
upon  which  we  think  the  case  must  be  decided.  The 
supreme  court  of  the  United  States,  in  the  case  of  Stew- 
art V.  Sonneborn,  98  U.  S.  187,  quite  clearly  sets  forth 
the  law  in  a  case  very  similar  to  the  one  under  consid- 
eration. In  that  case  they  refer  to  the  ancient  case  of 
Farmer  v.  Darling,  4  Burrows  (1791),  where  Lord 
Mai^sfield  instructed  the  jury  that,  '*the  foundation  of 
the  action  was  malice,  and  that  malice,  either  expressed 
or  implied,  and  the  want  of  probable  cause,  must  both 
concur.'^  And,  says  the  supreme  court,  ''from  1766  to 
the  present  day,  such  has  been  the  law  both  of  Eng- 
land and  this  country,  and  the  existence  of  malice  is 
always  a  question  for  the  jury.'^  Malice,  it  is  admitted, 
may  be  inferred  by  the  jury  from  the  want  of  probable 
cause.  But  the  want  of  probable  cause  can  not  be 
inferred  from  any  degree  of  even  expressed  malice,  but 
what  amounts  to  probable  cause  is  a  question  of  law,  in 
a  very  important  sense.  In  the  celebrated  case  of  Sut- 
ton V.  Johnson,  the  rule  was  thus  laid  down:  ''The 
question  of  probable  cause  is  a  question  of  law  and 
fact.  Whether  the  circumstances  alleged  to  show  prob- 
able cause  are  true,  and  exist,  is  a  matter  of  fact;  but 
supposing  them  to  be,  whether  they  amount  to  prob- 
able cause,  is  a  question  of  law."  This  doctrine  is 
generally  adopted.  McCormick  v.  Sisson,  7  Cow.  715; 
Besson  v.  Sutherland,  10  N.  Y.  236;  Barron  v.  Mason, 
31  Vt.  189;  Driggs  v.  Burton,  44  Vt.  124;  Stewart  v. 
Sonneborn,  98  U.  S.  194.  "It  is,"  says  the  supreme 
court  in  the  last  case  cited,  "the  duty  of  the  court, 
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when  evidence  has  been  given  to  prove  or  disprove  the 
existence  of  probable  cause,  to  submit  to  the  jury  its 
credibility,  and  what  facts  it  proves,  with  instructions 
that  the  facts  found  amount  to  probable  cause,  or  it 
does  not.^^  What  facts  or  circumstances  will  when 
proven,  authorize  the  court  to  instruct  the  jury,  if  they 
find  such  facts  and  circumstances  to  be  true,  what  will 
constitute  probable  cause,  must,  in  the  nature  of  things, 
vary  with  every  diflferent  case ;  but  there  are  some  gen- 
eral principles  that  underlie  all  cases,  and  frequently, 
when  applied,  will  settle  the  case  in  question.  For 
instance,  in  this  case  the  conduct  of  the  defendant  is  to 
be  weighed  in  view  of  what  appeared  to  him  when  he 
filed  the  proceedings  in  attachment  -,  not  what  the  facts 
proved  to  be  afterward,  but  had  he  reasonable  cause 
for  his  action  when  he  took  it.  Not  what  the  actual 
fact  was,  but  what  he  had  reason  to  believe  it  was. 
Faris  v.  Starke,  3  B.  Hon.  4;  Raulston  v.  Jackson,  1 
Sneed,  128.  If  the  defendant  acted  in  good  faith,  with 
an  honest  purpose  to  collect  a  just  claim  for  his 
clients,  the  mere  wrongful  resort  to  legal  process 
affords  no  ground  of  action.  It  is  damnum  absque 
injuria.  And  further  than  the  cost,  which  is  the  legal 
I)enalty  for  bringing  a  groundless  suit,  there  could  be 
no  other  damages.  McKellar  v.  Cranch,  34  Ala.  336. 
The  misuse  of  legal  process  in  a  civil  proceeding  must 
have  been  wrongful,  corrupt,  and  malicious ;  for  if  the 
defendant  had  an  honest  and  reasonable  conviction 
that  Leyser  was  justly  indebted  to  his  clients  for  the 
claim  he  held  for  collection  against  him,  and  it  was 
reported,  and  he  believed  the  report  to  be  true,  that 
plaintiff  was  about  to  make  a  fraudulent  assignment  of 
his  property,  he  had  a  right  to  act  upon  facts  and  cir- 
cumstances brought  to  his  knowledge  through  the  usual 
and  ordinary  business  channels,  if  he  believed  them 
to  be  true ;  and  if  such  facts  and  circumstances  were  of 
such  character,  and  came  from  such  sources,  that  law- 
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yers  generally,  of  ordinary  care,  prudence,  and  dis- 
cretion, would  act  upon  them,  under  similar  circum- 
stances, believing  them  to  be  true,  then  such  facts  and 
circumstances,  if  believed  by  Field  to  be  true,  would 
be  probable  cause  for  instituting  the  attachment  pro- 
ceedings, and  if  such  facts  were  found  by  the  jury  to  be 
true  his  defense  would  have  been  complete.  And  we 
think  the  court  erred  in  not  giving  instruction  number 
10  asked  for  by  defendant,  which  is  hereinbefore  set 
forth. 

The  defendant  also  asked  the  court  to  instruct  the 

jury  that  the  mere  termination  of  the  attachment  pro- 

MALic:  probable  cccdings  111  favor  of  the  plaintiflE  does  not 

cause:  evidence.    YBise  thc  presumptlou  of  waut  of  probable 

cause.  The  supreme  court,  in  the  case  before  referred 
to,  holds,  in  every  case  of  an  action  for  malicious 
prosecution  or  suit,  it  must  be  averred  and  proved  that 
the  proceeding  instituted  against  the  plaintiff  has  failed ; 
but  its  failure  has  never  been  held  to  be  evidence  of 
either  malice  or  probable  cause.  The  same  is  held  in 
Cloon  V.  Gerry,  13  Gray,  201;  Adams  v.  Lisher,  3 
Blackf .  Rep.  445.  The  instruction  Vas  a  fair  and  clear 
expression  of  the  law  material  to  the  defendant,  and  it 
should  have  been  given ;  and  it  was  error  to  refuse  it. 

Haviug  come  to  the  conclusion  that  this  case  must 
be  reversed,  we  do  not  give  any  opinion  upon  the  other 
points  raised."  The  judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Long,  C.  J.,  and  MoFie  and  Whiteman,  JJ., 
concur. 
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[No.  879.     January  19,  1890.] 

AUGUST  KIRCHNEE,  Appellee,  v.  SARON  M. 

LAUGHLIN,  Appellant. 

AssTTVPsrr  fob  Brkach  of  Contract— Txstdcont  as  to  Tkstimont  of 
WiTNZSS  ON  FoRiiKR  Triai#— EviDENOE. — The  testimony  of  a  witness 
to  prore  the  testimony  of  a  witness  on  a  fonner  trial,  between  the 
same  parties  and  about  the  same  subject-matter,  is  inadmissible,  ex- 
cept in  the  case  of  the  death  or  insanity  of  the  witness,  or  when  it 
appears  at  the  time  of  the  trial  he  is  unable  to  be  examined  by  rea- 
son of  some  physical  disability,  and  that  his  deposition  could  not, 
by  the  exercise  of  due  diligence,  have  been  taken,  or  where  the  wit- 
ness is  beyond  the  seas,  or  is  absent  from  the  territory,  and  his  where- 
abouts can  not,  by  due  diligence,  be  ascertained,  or  where  the  wit- 
ness absents  himself  from  the  jurisdiction  of  the  court,  by  procure- 
ment of  the  opposite  party,  after  having  been  duly  summoned  to  ap- 
I>ear  at  the  trial. 

Id.— Tbstimont  of  Stenographer  FromHisNotes— Evidence.— Li  such 
case  the  testimony  of  a  stenographer,  made  from  his  notes,  taken  at 
a  former  trial,  to  refreshen  his  memory,  can  be  regarded  only  as 
hearsay,  the  statute  (Comp.  Laws,  1884,  sec.  548)  having  failed  to 
declare  their  legal  value. 

Id.— Inadmissibilitt  of  Declaration  of  Agent  Without  Proof  of 
Fact  of  Agency — Evidence.— The  declarations  of  an  alleged  agent 
are  only  admissible  when  there  is  proof  of  the  fact  of  the  agency. 

Appeal,  from  a  judgment  for  plaintiff,  from  the 
First  Judicial  District  Court,  Santa  Fe  County.  Judg- 
ment reversed,  and  new  trial  ordered. 

The  facts  are  stated  in  the  opinion  of  the  court. 

GiLDERSLEEVE  &  Pkeston  for  appellant. 

Catron,  Knaebel  &  Clancy,  and  Thomas  Smith 
for  appellee. 

BRIEF  ON  MOTION  FOB  REARGDMENT. 

As  to  the  availability  of  the  objection  to  the  ad- 
missibility of  proof  of  the  former  testimony  of  an  ab- 
sent witness,  see  Danforth's  U.  S.  Digest,  440. 
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Lord  Tenterden  admitted  the  testimony  of  a  de- 
ceased witness  given  on  a  former  trial  of  the  same  issue 
(a  feigned  issue  out  of  chancery)  although  there  was 
extant  a  deposition  of  the  same  witness  taken  for  use 
on  a  later  trial.  Tod  v.  Earl  of  Winchelsea,  3  Carr.  & 
Payne,  387.  See,  also,  1  Greenlf.  Ev.,  sec.  163;  1 
Whart.  Ev.,  sees.  137,  178,  179,  180. 

As  to  the  evidence  of  agency,  this  court  on  the 
former  hearing  expressly  ruled  it  to  be  sufficient  to  go 
to  the  jury.  17  Pac.  Rep.  134.  The  court  also  said 
^^no  sufficient  reason  has  been  shown  why  it  was  with- 
drawn from  the  jury.    lb. 

Whiteman,  J. — This  is  an  action  in  assumpsit 
brought  by  August  Kirchner,  appellee,  to  recover  dam- 
ages for  the  breach  of  a  contract  alleged  to  have  been 
made  by  the  plaintiflE  with  the  appellant,  Saron  N. 
Laughlin,  and  Joseph  H.  Wiley,  on  the  ninth  day  of 
August,  A.  D.  1879,  the  contract  having  been  signed 
and  sealed  by  Wiley  for  himself  and  as  the  agent  of 
Laughlin.  Under  this  contract,  Kirchner  delivered  to 
Wiley  two  thousand  ewes,  which  Laughlin  and  Wiley 
were  to  care  for  for  the  the  period  of  five  years,  and  to 
pay  and  deliver  to  Kirchner  annually,  for  the  use  of 
the  same,  five  hundred  wethers  and  five  hundred  fleeces 
of  wool,  and  at  the  end  of  five  years  Laughlin  and 
Wiley  were  to  deliver  to  Kirchner  two  thousand  ewes 
of  like  age,  quality,  and  condition  as  those  which 
should  be  delivered  to  them.  Some  time  later,  five 
hundred  additional  ewes  and  twenty-three  rams  were 
delivered  by  Kirchner  upon  an  unsealed  written  agree- 
ment, dated  September  14,  A.  D.  1881,  which  was 
signed  in  the  name  of  Laughlin  by  Wiley  as  agent,  and 
also  for  himself.  This  agreement  provides,  in  effect, 
that  the  original  contract  should  be  enlarged  so  as  to 
include  the  additional  ewes  and  rams,  under  the  same 
terms  and  conditions  as  were  specified  in  the  original 
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contract.  The  plaintiflE  prayed  damages  for  the  sum  of 
$3,500,  with  interest  and  cost  of  suit.  The  defendant, 
Laughlin,  interposed  the  pleas  of  non  assumpsit  and 
non  est  factum  to  the  declaration,  denying  his  signa- 
ture to  the  instrument  in  writing  sued  on,  and  the 
authority  of  any  one  to  execute  it  for  him.  The  case 
was  tried  at  the  July  term,  A.  D.  1885,  of  the  district 
court  of  Santa  Fe  county,  at  which  trial  the  court  in- 
structed the  jury  to  return  a  verdict  for  the  defendant, 
Laughlin.  The  plaintiff  then  carried  the  case  by  writ 
of  error  to  the  supreme  court,  which  court,  at  the  Jan- 
uary term,  1888,  reversed  the  judgment  of  the  district 
court,  and  directed  a  new  trial,  which  was  had  at  the 
August  term,  A.  D.  1888,  and  the  plaintiff  recovered  a 
judgment  in  the  sum  of  $3,200,  and  the  defendant 
brings  the  case  upon  appeal  to  this  court. 

The  appellant  insists  that  the  district  court  erred 
in  permitting  Harry  S.  Clancy,  a  witness  in  behalf  of 
Breach  of  con-  ^^^  appellcc,  to  tcstify  as  to  what  William 
o"offici?i  «en.^  Breeden  had  testified  to  upon  the  former 
SSSlSenpn  trial  of  thc  cause.  The  witness  Clancy 
ev'idencc.  *  '  was  thc  oflBclal  stenographer  of  the  court, 
and,  upon  being  sworn  as  a  witness,  testified  that  he 
acted  as  stenographer  upon  the  former  trial ;  that  upon 
that  trial  William  Breeden  was  sworn  and  examined  as 
a  witness  in  behalf  of  plaintiff ;  and,  upon  being  further 
interrogated,  the  witness  Clancy  testified  as  follows: 
^'Question.  Where  is  William  Breeden!  Answer.  I 
am  informed  —  I  have  seen  a  letter  written  by  Mr. 
Breeden  within  the  last  two  weeks  from  the  state  of 
Ohio.  Q.  State  whether  or  not,  on  the  former  trial 
of  this  case,  the  paper  I  now  hold  in  my  hand  was 
identified  by  Col.  Breeden  under  oath.  A.  From  my 
memorandum  made  on  that  paper  it  appears  that  it  was 
introduced  in  evidence  upon  the  former  trial  of  this 
cause  as  an  exhibit.  Q.  State  whether  or  not  the 
memorandum  in  pencil,  'A.  H.  S.  C./  is  an  original 
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note  made  by  you  as  stenographer  on  this  exhibit,  when 
introduced  in  evidence.  A.  It  is.  Q.  Are  you 
acquainted  with  the  handwriting  of  William  Breeden! 
A.  I  am.  Q.  State,  if  you. know,  in  whose  hand- 
writing the  body  of  this  instrument  is  written.  A.  It 
is  in  the  handwriting  of  Col.  William  Breeden.  Q. 
Do  you  recollect,  in  substance,  what  Col.  Breeden  tes- 
tified to  as  to  the  signatures  to  this  paper!  A.  I  am 
able  to  testify  on  that  point,  after  refreshing  my  memory 
by  referring  to  the  original  shorthand  notes.  Q.  Have 
you  looked  at  those  notes?  A.  Yes,  sir.  Q.  State, 
in  substance,  what  Col.  Breeden  testified  then  on  that 
subject.  A.  Col.  Breeden  testified  that  this  paper  was 
in  his  handwriting,  and  that  it  was  executed  by  Joseph 
Wiley,  for  himself  and  for  Saron  N.  Laughlin,  and  also 
that  the  additional  agreement  on  the  last  page  was 
signed  by  Mr.  Wiley  for  himself  and  for  Mr. 
Laughlin." 

The  testimony  of  the  witness  Clancy  was  permitted 
to  go  to  the  jury,  notwithstanding  the  objection  of  the 
defendant  Laughlin.  It  was  shown  upon  the  trial  by 
the  testimony  of  M.  A.  Breeden,  who  is  the  brother  of 
the  absent  witness,  William  Breeden,  that  he,  William 
Breeden,  his  wife  and  family,  resided  in  the  town  of 
Santa  Fe,  New  Mexico ;  that  he  left  the  territory  of  New 
Mexico  in  July,  and  that  the  witness  believed  him  to 
be  in  the  state  of  Ohio  at  that  time ;  that  he  had  received 
a  letter  from  him  within  a  week  or  ten  days  previous 
to  that  time ;  that  he  could  not  state  positively  whether 
his  brother  was  on  the  road  or  in  the  territory,  but  that 
his  understanding  was  that  he  was  in  the  state  of  Ohio, 
and  he  did  not  know  when  he  was  expected  to  return. 
In  the  decisions  of  the  courts  of  the  several  states  that 
have  passed  upon  the  question  of  the  admissibility  of 
the  evidence  of  a  witness  given  upon  a  former  trial  of 
a  case,  there  is  great  lack  of  uniformity,  and  the  law  is 
far  from  being  settled.     Several  courts  have  held  that, 
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where  a  witness  is  beyond  the  jurisdiction  of  the  court, 
evidence  is  admissible  of  his  testimony  given  at  a  former 
trial  between  the  same  parties,  with  reference  to  the 
same  subject-matter.    Magill  v.  Eauffman,  4  Serg.  & 
R.  317;  Clinton  v.  Estes,  20  Ark.  235;   Schearer  v. 
Harber,  36  Ind.  536;  Long  v.  Davis,  18  Ala.  801;  Wil- 
der V.  St.  Paul,  12  Minn.  192;  People  v.  Devine,  46 
Cal.  45;  1  Greenl.  Ev.,  sec.  163.    It  is  held,  on  the 
contrary,  that  where  the  residence  of  the  witness  is 
known,  his  deposition  should  be  taken,  unless  it  be 
shown  that  the  circumstances  of  the  case  are  such  as  to 
prevent  the  taking  of  his  deposition.  Wilbur  v.  Selden, 
6  Con.  164;  Gerhauser  v.  N.  Brit.  &  Mer.  Insurance 
Co.,  7  Nev.  174;  Berney  v.  Mitchell,  34  N.  J.  Law,  341; 
Le  Baron  v.  Crombie,  14  Mass.  234;  17  111.  427.    There 
would  seem  to  be  less  force  in  the  position  maintained 
in  the  cases  first  cited,  at  the  present  time,  than  there 
may    have  been  a  quarter  of  a  century  ago.     The 
imperfect  mail  facilities  and  slow  methods  of  travel 
which  existed  then  made  the  taking  of  a  deposition  of 
a  witness  residing  or  being  in  another  state  difficult  and 
uncertain  of  accomplishment,  and  consumed  a  great 
deal  of  time ;  whereas,  under  the  fast  mail  system  and 
rapid  railroad  communication  with   all  parts  of  the 
country  maintained  at  the  present  day,  the  taking  of  a 
deposition  of   a  witness  in    another   jurisdiction    is 
accomplished  with  comparatively  little  expenditure  of 
time,  trouble,   or  money.     In  Burton  v.   Driggs,  20 
Wall.  133,  cited  by  the  appellee,  the  court  held  that,  a 
deposition  taken  in  the  case  having  been  lost,  a  copy 
of  the  deposition  taken  under  the  direction  of  the  clerk, 
and  by  him  compared  and  certified  to  be  a  true  copy, 
might  be  read  in  evidence  in  place  of  the  original 
(the  witness  being  out  of  the  jurisdiction  of  the  court.) 
The  objection  was  made  that  ^*the  copy  was  not  the 
original.'^     *'This,  as  a  fact,"  the  court  say,  **was  self- 
evident,  but,  as  a  ground  of  objection,  it  was  wholly 
Vol.  5  n.  m. — 24 
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indefinite.'^  There  was  no  suggestion  made  *^that  the 
place  of  the  lost  deposition  could  only  be  supplied  by 
another  one  of  the  same  witness,  retaken,  and  that 
secondary  evidence  was  inadmissible  to  prove  the  con- 
tents of  the  former;"  and  the  case,  for  that  reason,  was 
decided  upon  the  ground  that  the  contents  of  any  writ- 
ten instrument,  judicial  records,  and  all  other  documents 
of  a  kindred  character,  lost  or  destroyed,  may  be  proved 
by  competent  evidence ;  that  there  was  nothing  in  the 
objection  made  to  the  introduction  of  the  copy  to  take 
the  case  out  of  the  general  rule ;  and  the  decision  seems 
to  intimate  that,  if  a  proper  objection  had  been  made, 
the  case  would  have  been  decided  differently.  The 
requirements  of  the  statute  of  New  Mexico  (Comp. 
Laws  1884,  sec.  548)  are  that  the  stenographer  of  the 
court  shall  take  an  oath  faithfully  to  discharge  his  duty 
as  such,  and  that  the  shorthand  notes  taken  by  him 
shall,  at  the  end  of  each  term  of  court,  be  deposited  in 
the  office  of  the  clerk  of  the  court,  but  the  statute  does 
not  declare  the  legal  value  of  such  notes  as  evidence. 
The  testimony  of  the  witness  Clancy,  as  to  what  the 
witness  William  Breeden  had  testified  to  upon  the  for- 
mer trial,  therefore,  was  but  hearsay  evidence,  his 
memory  being  refreshed  by  a  reference  to  his  shorthand 
notes  of  the  former  trial;  which  notes  may  have  pos- 
sessed a  measure  of  value,  as  evidence  somewhat  higher 
than  hearsay  evidence,  by  reason  of  their  having  been 
taken  by  a  sworn  officer  of  the  court,  and  the  notes 
having  been  in  the  custody  of  the  clerk  of  the  court 
during  the  interval  between  the  first  and  second  trial, 
but  were  lacking  in  value  as  evidence  of  a  high  degree, 
because  of  the  failure  of  the  statute  to  declare  their 
legal  value.  The  record  of  this  case  does  not  suggest 
any  reason  why  the  deposition  of  the  witness  William 
Breeden  could  not  have  been  taken.  We  are  of  the 
opinion  that  neither  legal  principle  nor  sound  policy 
will  justify  the  admission  of  the  evidence  given  on  a 
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former  trial,  between  the  same  parties  and  about  the 
same  subject-matter,  except  in  case  of  the  death  or 
insanity  of  the  witness,  or  where  it  appears  at  the  time 
of  the  trial  that,  by  reason  of  physical  disability  of  a 
permanent  charter,  he  is  unable  to  be  examined,  and 
that,  by  the  exercise  of  due  diligence,  his  deposition 
could  not  have  been  taken,  or  where  the  witness  is 
beyond  the  seas,  or  where  the  witness  is  absent  from 
the  territory,  and  his  whereabouts  can  not,  by  due 
diligence,  be  ascertained,  or  where,  by  the  procure- 
ment of  the  opposite  party,  the  witness  absents  himself 
from  the  jurisdiction  of  the  court,  after  having  been 
duly  summoned  to  the  trial. 

Upon  the  trial  of  the  case,  the  appellee,  August 
Earchner,  was  permitted  to  testify  in  his  own  behalf, 

as  to  what  Col.  Breeden  stated  to  the 
Igem^wXu?  °    appellee  and  Joseph  H.   Wiley,   in  the 

proof  of  fact  of  *  -iij.  i 

5|cncy:evi.       abscuce  of  appellant,  viz.,  that  a  certain 

letter,  which  was  the  subject  of  a  conver- 
sation between  the  persons  named,  was  in  the  hand- 
writing of  appellant,  and  also  as  to  the  contents  of  the 
letter,  and  the  admission  of  this  testimony  is  assigned 
by  the  appellant  as  error.  The  testimony  of  the^ppel- 
lee  upon  this  point  was  as  follows:  '*The  first  year  I 
received  my  *partido'  complete.  The  second  year  comes 
Mr.  Wiley,  and  says:  'Chiquito,  I  received  a  letter 
from  Mr.  Laughlin.  We  are  having  a  bad  year  this 
year,  and  now  I  want  you  to  do  something  for  me.^  I 
said:  'AH  right;  you  come  to  Col.  Breeden's  oflBce.^ 
We  went  there,  and  he  took  out  his  letter  from  Mr. 
Laughlin.  Col.  Breeden  read  it,  and  said:  'Chiquito, 
that  is  Mr.  Laughlin's  handwriting.  He  says  he  want 
you  to  release  him  from  the  partido  for  this  year.^  I 
said:  *I  will  do  so.'  I  told  Mr.  Breeden,  *I  will  do  so, 
because  it  is  a  bad  year.'  ''  The  appellant  objected  to 
the  testimony.  The  objection  was  overruled.  The 
court,  in  passing  upon  the  objection,  stated  that  any- 
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thing  that  was  said  between  Kirchner,  Col.  Breeden,  and 
Wiley  was  competent. 

The  evidence  would  be  competent  only  in  the  view 
that  Breeden  and  Wiley  were  the  agents  of  Laughlin, 
and  were  at  that  time  acting  within  the  scope  of  their 
authority.  If  they  were  not  his  agents,  then  any  state- 
ment they  may  have  made  concerning  the  letter  would 
not  be  competent.  The  case  was  prosecuted  upon  the 
theory  that  Wiley  was  the  agent  of  Laughlin ,  and  the 
purpose  of  this  evidence  was  to  show  that  Laughlin,  by 
asking  to  be  released  from  paying  the  partido  for  that 
year,  admitted  his  liability  under  the  contract  made  by 
Wiley  in  his  name.  Laughlin  testified  that  Wiley  was 
not  his  agent ;  that  he  never  authorized  him  to  make 
such  a  contract,  or  to  sign  his  name ;  and  that  he  did 
not  know  until  the  year  1883  that  such  a  contract  had 
been  made  in  his  name,  and  that,  when  informed  of  it, 
he  immediately  repudiated  the  contract,  and  went  to 
Kirchner  and  demanded  that  his  name  be  taken  ofiE. 
Wiley  testified  that  ''Laughlin  was  never  in  any  way 
interested  in  the  contract,  and  never  gave  me  at  any 
time  permission  or  authority  to  sign  his  name  to  the 
Kirchner  sheep  contract,  or  to  enter  into  any  contract 
for  him  with  Mr.  Kirchner  in  regard  to  sheep,  and  Mr. 
Laughlin  never  at  any  time  or  place  ratified  the  contract 
with  Kirchner  sued  on  in  this  cause.''  His  testimony 
is  entirely  silent  upon  the  point  as  to  whether  he  did  or 
did  not  sign  Laughlin's  name  to  the  contract,  and  in 
this  connection  the  testimony  of  the  witness  M.  A. 
Breeden  may  have  some  significance.  This  witness 
testified  that  the  name  of  Saron  N.  Laughlin,  on  the 
last  page  of  the  contract  was  in  the  handwriting  of 
William  Breeden.  We  think  the  evidence  of  the  appel- 
lee, Kirchner,  as  to  the  declarations  of  Breeden  and 
Wiley  concerning  the  letter  claimed  to  have  been  writ- 
ten by  Laughlin,  was  improperly  admitted,  for  the  rea- 
son that  the  evidence  in  the  case  does  not  satisfactorily 
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establish  that  either  Breeden  or  Wiley  was,  at  the  time, 
an  agent  of  Laughlin.  The  declarations  of  an  agent 
are  only  admitted  when  the  agency  is  proved.  To 
permit  the  proving  of  an  agency  by  proving  the  declar- 
ations of  the  agent  would  be  assuming  it  without  that 
which  is  a  prerequisite  to  the  admissibility  of  the  decla- 
rations. It  would  be  without  reason  or  logic  to  say  that 
an  agent's  declarations  were  admitted  because  he  was 
an  agent,  and  that  he  was  an  agent  because  his  decla- 
rations were  admissible.  ''Hence  the  rule  is  settled 
that  such  declarations  can  not  be  received  unless  there 
be  proof  of  the  agency  aliunde."  Whart.  Ev.,  sec. 
1183;  Breckenridge  et  al.  v.  McAfee,  54  Ind.  144;  Jor- 
dan V.  Stewart,  23  Pa.  St.  244;  Williams  v.  Davis,  69 
Pa.  St.  21. 

Other  errors  are  assigned  by  the  appellant,  but, 
believing  that  the  determination  ot  the  questions  already 
considered  in  favor  of  the  appellant  will  entitle  him  to 
a  new  trial,  we  will  not  stop  to  consider  the  other  ques- 
tions presented  by  the  record.  The  judgment  of  the 
district  court  will  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Long,  C.  J.,  and  Lee  and  McFie,  JJ.,  concur. 


[No.  375.    January  21,  1890.] 

JOHN  B.  LAMY,  JR.,  and  MERCEDES  CHAVES 

DE  LAMY,  Plaintiffs  in  Ebrob,  v.  THOMAS 

B.  CATRON  AND  WILLIAM  T.  THORN- 

TON,  Defendants  in  Ebroe. 

DivoRCiB— Alimony  Penden  TE  Lite— Separate  Estate  op  Wipe — At 
torney's  Fees— Jurisdiction  op  District  Court. — Held:  The  dis- 
trict court,  which  is  a  court  of  equity  as  well  as  of  common  law,  may, 
as  an  incident  to  the  power  to  decree  divorces,  grant  to  the  wife, 
upon  a  proper  showing,  pendente  lite,  temporary  maintenance  and 
allowance,  and  enforce  payment  of  the  same,  against  the  husband,  or 
his  property,  in  the  absence  of  a  sufficient  separate  estate  of  the  wife, 
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or  ander  such  circumstances,  may  charge  such  maintenance  and 
allowance  for  attorney's  fees  against  any  common  property  of  the 
husband  and  wife,  whether  sach  property  be  under  the  control  of  the 
husband  or  wife. 

'i2.  Where  the  wife  has  an  ample  separate  estate  of  her  own,  she  may 
charge  such  estate  with  necessary  attorney's  fees  to  enable  her  to 
prosecute  or  defend  a  diyorce  suit  to  which  she  is  a  party ;  and  when 
she  has  done  so,  in  the  employment  of  her  attorney,  the  court  has  the 
power,  as  an  incident  to  the  divorce  proceeding,  to  decree  such 
necessary  fees  against  her  separate  estate  as  an  allowance  to  her 
attorney,  so  far  as  such  fees  are  actually  necessary,  and  limited  to 
the  fair  value  of  the  services  rendered;  and  a  compromise  of  the  suit 
between  the  husband  and  wife,  to  which  her  attorney  was  not  a  party, 
can  not  deprive  him  of  the  right  to  his  fee. 

Erbob,  from  a  decree  in  favor  of  defendants,,  to 
the  First  Judicial  District  Court,  Santa  Fe  county. 
Decree  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

GiLDEBSLEEVE  &  Pbeston  for  plaiutiflEs  in  error. 

In  proceedings  to  review  a  judgment  or  decree, 
the  court  in  which  the  proceedings  are  pending  sits  as 
a  court  to  examine  and  review  errors  of  law  only. 
Story's  Eq.  PL  [6  Ed.]  sees.  403-407;  2  Dan.  Ch. 
Pr.,  p.  1576,  and  notes;  Brewer  v.  Bowman,  20  Am. 
Dec.  158,  and  note  p.  164,  with  cases  there  cited;  Bar- 
ton's Eq.,  p.  163. 

Questions  of  fact  are  not  open  to  discussion  on 
review.  Evans  v.  Clement,  14  111.  206;  Garrett  v. 
Moss,  22  111.  363;  Beard  v.  Butts,  95  U.  8.  434,  436. 

Facts  set  up  in  the  answer,  and  not  shown  by  the. 
record,  should  be  disregarded.  Edmundson  v.  Mar- 
shairs  Heirs,  6  J.  J.  Marshall  (Ky.),  449;  Barton's 
Eq.  165. 

Evidence  taken  upon  the  former  trial  is  no  part  of 
the  record,  and  can  not  be  considered  in  this  proceed- 
ing for  any  purpose.  Turner  v.  Berry,  8  111.  (3  Q-ilm.) 
541;  Whiting  et  al.  v.  U.  S.  Bank,  13  Pet.  6,  14. 
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The  only  questions  that  can  be  considered  are 
errors  of  law  apparent  upon  the  face  of  the  proceed- 
ings. 

The  husband  is  not  liable  at  common  law  to  the 
legal  adviser  of  the  wife  in  prosecuting  and  defending 
a  divorce  suit.  Morrison  v.  Hall,  42  N.  H.  478  (80 
Am.  Dec.  120);  Pay  v.  Adam,  50  Id.  82  (9  Am.  Rep. 
175);  Williams  v.  Moore,  18  B.  Mon.  (Ky.)  514;  Shel- 
ton  V.  Pendleton,  18  Conn.  417;  Johnson  v.  Williams, 
3  Iowa,  97;  Coffin  v.  Durnham,  8  Cush.  (Mass.)  404;  2 
Bish.  Marriage  and  Divorce,  391 ;  note  to  Cujiningham 
v.  Irwine,  10  Am.  Dec.  463. 

The  wife  is  not  liable  on  her  contract  for  counsel 
fees  made  during  coverture  even  though  she  gains  the 
suit.  Wilson  v.  Brown,  25  Wend.  386;  Viser  v. 
Bertrand,  14  Ark.  267. 

Under  the  civil  law  the  community  property  is  not 
liable  for  the  wife's  counsel  fees  in  a  divorce  suit. 
Tucker  v.  Carlin,  14  La.  Ann.  744. 

Before  counsel  fees  can  be  made  a  charge  upon  the 
wife's  separate  estate  it  must  appear  that  the  semces 
rendered  were  for  the  benefit  of  the  estate.  1  Bish.  on 
Married  Women,  875;  Yale  v.  Dederer,  22  N.  Y.  451; 
Viser  V.  Bertrand,  14  Ark.  267;  Cook  v.  Walton,  38 
Ind.  228;  Putnam  v.  Tennyson,  50  Ind.  456;  Pierce  v. 
Osman,  79  Id.  259. 

After  the  parties  have  settled  their  differences  and 
returned  to  the  connubial  state  it  is  too  late  to  apply 
for  counsel  fees.  McCulloch  v.  Murphy,  45  111.255; 
Kirby  v.  Kirby,  1  Paige  (N.  Y.),  565. 

Liens  are  given  to  attorneys  only  upon  papers  in 
their  hands,  or  on  funds  or  property  secured  or 
recovered  by  their  services.  Weeks  on  Attorneys  at 
Law,  605-619. 

Parties  to  suits  may  make  bona  fide  settlements, 
and  defeat  the  liens  of  attorneys.  Weeks  on  Attorneys 
at  Law,  629 ;  Piatt  v.  Jerome,  19  How.  384. 
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Cateon,  Thobnton  &  Clancy  for  defendaDts  in 
error. 

An  allowance  for  fees  may  be  made  directly  to 
solicitors  themselves  without  any  further  application 
by  their  immediate  client.  Central  R'y  Co.  v.  Peters, 
113  U.  S.  124;  Wright  v.  Wright,  1  Edw.  Ch.  62,  63; 
North  V.  North,  1  Barb.  Ch.  246;  Gillis  v.  Holly,  19 
Ala.  664. 

For  services  to  a  married  woman  it  is  proper  to 
charge  her  separate  estate.  Yale  v.  Dederer,  18  N.  Y. 
281;  Id.,  22  N.  Y.  459;  Owen  v.  Cawley,  36  N.  Y.  603, 
605;  Maxon  v.  Scott,  55  N.  Y.  250,  251. 

The  husband  is  liable  for  attorney's  fees  and  com- 
pelled to  advance  them.  Shepherd  v.MacKoul,  3  Camp. 
326;  Belcher  v.  Belcher,  6  Eng.  Ec.  372;  D'Aguilar  v. 
D'Aguilar,  3  Eng.  Ec.  338;  Collins  v.  Collins,  2  Paige, 
10;  Dumond  v.  Magee,  4  Johns  Ch.  310. 

Attorneys  will  be  paid  up  to  final  decree,  -even 
when  woman  defendant  fails.  Standford  v.  Stand- 
ford,  1  Edw.  Ch.  317;  Daily  v.  Daily,  Wright,  518; 
Weaver  v.  Weaver,  33  Ota.  172. 

When  the  bill  was  dismissed  an  order  allowing 
temporary  alimony  to  end  of  suit,  and  expenses,  was 
made.  Bishop  v.  Bishop,  17  Mich.  218;  Cooper  v. 
Cooper,  18  Id.  205. 

Allowed  where  there  was  a  decree  against  plaintiflE 
and  an  appeal.  Goldsmith  v.  Goldsmith,  6  Mich. 
286. 

Allowance  of  alimony  and  counsel  fee  is  incidental 
to  the  right  to  decree  a  divorce.  Eicketts  v.  Ricketts, 
4  Gill.  (Md.)  109,  110;  Denton  v.  Denton,  1  John  Ch. 
364;  Mixv.  Mix,  Id.  Ch.  108;  Collins  v.  Collins,  2 
Paige  Ch.  10;  McGee  v.  McGee,  10  Ga.  489;  Story  v. 
Story,  Walk.  Ch.  442;    Chaires  v.  Chaires,  lOFla.  317. 

The  court  may  grant  alimony  after  final  decree. 
Shotwell  V.  Shotwell,  1  S.  &.  M.  Ch.  51 ;  Eichardson 


Jan.  1890]  Lamy  v.  Catbon.  377 


V.  Nelson,  8  Yerg.  67;  Miller  v.  Miller,  6  John.  Ch.  51 ; 
Forrest  v.  Forrest,  25  N.  Y.  505;  Kinnier  v.  Kinnier, 
45  N,  Y.  535;  Burgess  v.  Burgess,  1  Duv.  287. 

Attorney  and  counsel  fees  are  allowed  as  a  matter 
of  course.  Wright  v.  Wright,  1  Edw.  Ch.  62;  Ham- 
mond V.  Hammond,  Clark,  155;  Longfellow  v.  Long- 
fellow, Id.  344,  marg. ;  Monroy  v.  Monroy,  1  Edw.  Ch. 
382;  Smith  V.  Smith,  Id.  255;  Story  v.  Story,  Walk. 
Ch.  421;  Goldsmith  v.  Goldsmith,  6  Mich.  286;  Amos 
V.  Amos,  3  Green  Ch.  (N.  J.)  172;  Patterson  v. 
Patterson,  1  Halst.  Ch.  390. 

It  is  not  necessary  that  the  complainant  should 
show  an  absolute  right  to  a  divorce  before  being 
allowed  alimony  and  suit  money.  Mix  v.  Mix,  1  John 
Ch.  365;  D'Aguilar  v.  D'Aguilar,  3  Eng.  Ec.  338;  Col- 
lins V.  Collins,  2  Paige. 

Long,  C.  J. — John  B.  Lamy  and  Mercedes  Chaves 
de  Lamy,  plaintiffs  in  error  in  this  court,  filed  in  the  dis- 
trict court  of  Santa  Fe  county  their  bill  of  complaint 
to  review  and  set  aside  a  decree  rendered  in  said  court 
on  the  first  day  of  August,  1885,  in  a  cause  wherein 
Mercedes  Chaves  de  Lamy  was  complainant,  seeking  a 
divorce,  and  John  B.  Lamy  was  defendant.  Upon 
hearing  the  bill  filed  below  by  the  plaintiflEs  in  error 
here,  who  were  complainants  in  the  bill  of  review,  the 
court  dismissed  the  same.  The  plaintiflEs  in  eiTor  con- 
tend that  the  court  below  should  have  sustained  the 
bill  of  review,  and  bring  this  cause  here  to  correct  the 
error  which  it  is  alleged  the  court  below  committed  in 
dismissing  the  bill  of  review. 

It  will  be  necessary  to  a  proper  understanding  of 
the  objections  urged  to  state  with  some  detail  the  vari- 
ous steps  taken  in  the  original  proceeding  for  divorce 
of  Mercedes  Chaves  de  Lamy  v.  John  B.  Lamy.  The 
bill  of  complaint  in  that  case  was  filed  in  the  district 
court,  and  in  December,  1879,  an  amended  bill  was 
filed,  Thomas  B.  Catron  appearing  therein,  by  appoint- 
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ment  of  the  court,  as  next  friend.  It  was  charged  in 
the  bill  of  complaint,  among  other  things,  that  at  the 
time  of  the  marriage  of  the  complainant  Mercedes 
Chaves  de  Lamy  with  John  B.  Lamy  she  was  possessed 
of  the  sum  of  $16,800  in  money  and  property,  which 
she  inherited  from  her  father,  and  that  after  her  mar- 
riage she  inherited  and  received  from  her  mother  the 
sum  of  $27,000  in  money  and  property,  including  a 
large  amount  of  valuable  real  estate  in  Santa  Fe.  She 
further  averred  that,  against  her  will,  and  over  her 
remonstrance  and  objection,  the  defendant  in  said 
action,  her  husband,  had  reduced  to  his  possession, 
and  taken  and  converted,  the  whole  of  the  said  prop- 
erty, and  the  rents,  profits,  and  issues  of  said  real 
estate ;  that  he  had  changed  the  form  of  much  of  the 
property,  and  was  then  claiming  the  whole  of  it  abso- 
lutely as  his  own,  and  denying  that  she  had  any  inter- 
est in  the  same;  that  he  refused  to  give  her  pos- 
session or  control  of  the  whole  or  any  part  of  the  prop- 
erty, and  had  so  managed  the  same  as  to  materially 
lessen  it  in  value ;  that  at  the  time  of  his  marriage, 
and  at  the  time  of  bringing  the  action,  he  had  no  prop- 
erty of  his  own  whatever,  and  that  he  had  incumbered 
by  liens  a  part  of  her  property.  For  relief  she  asked  to 
be  decreed  an  absolute  divorce ;  that  the  property  be 
decreed  free  from  said  liens ;  that  she  be  decreed  to  be 
the  owner  of  the  whole  of  the  property ;  and  that  the 
same  be  restored  to  her.  She  also  prayed  that  John 
B.  Lamy  should  be  required  by  decree  to  pay  into  court 
a  sufficient  sum  of  money  to  pay  her  solicitors,  Messrs. 
Catron  &  Thornton,  for  their  services,  as  such,  in  insti- 
tuting and  conducting  the  divorce  suit  and  to  pay  costs. 
John  B.  Lamy  appeared  to  the  action,  and  on  the 
twentieth  day  of  April,  by  his  solicitors,  Messrs.  R.  H. 
Tompkins  and  C.  H.  Gildersleeve,  filed  answer,  to 
which  a  replication  was  filed  by  complainants,  and 
thus  issue  was  joined.    July  26,  1880,  the  cause  was 
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referred  by  the  court  to  a  master,  with  directions  to 
take  evidence  and  report.  Februaiy  9,  1882,  the  mas- 
ter filed  his  report,  showing  therein  that  neither  party 
had  presented  any  witnesses  for  examination,  and  that 
he  had  not  taken  any  evidence.  Two  days  before  this 
report  by  the  master,  John  B.  Lamy,  then  appearing 
by  C.  H.  Gildersleeve,  his  solicitor,  moved  to  dismiss 
the  action  for  want  of  prosecution.  It  may  be  observed 
that  at  this  state  of  the  record  the  cause  was  pending 
in  court  on  the  bill,  answer,  and  replication,  with  the 
motion  of  John  B.  Lamy  to  dismiss  not  yet  acted  upon, 
with  Catron  and  Thornton  yet  appearing  for  the  com- 
plainant, and  C.  H.  Gildersleeve  for  the  defendant. 
On  the  twenty-first  day  of  February,  1882,  the  record 
recites:  Catron  &  Thornton,  solicitors  for  said  com- 
plainant, filed  their  petition  of  interpleader.  In  it 
they  allege  their  employment  by  Mrs.  Lamy  as  her 
solicitors;  they  show  the  services  rendered  for  her; 
charged  that  she  agreed  to  pay  them  the  sum  of  $5,000 
out  of  her  separate  property,  at  the  time  in  the  control 
of  her  husband,  in  trust  for  her  benefit;  that  such 
property  was  worth  $40,000 ;  that  Mrs.  Lamy  and  her 
husband  settled  their  controversy,  and  that  it  was 
agreed  that  her  husband  should  hold  her  property  as 
her  trustee  on  such  settlement,  and  pay  out  of  the  same 
the  said  $5,000;  that  the  services  were  of  that  value  to 
her,  and  not  paid.  They  ask  that  the  cause  be  contin- 
ued on  the  docket,  a  master  be  appointed  to  take 
proofs,  and  that  their  fees  be  decreed  in  the  action. 
No  further  action  was  taken  for  nearly  five  months, 
when,  on  July  10,  the  court  ruled  Mercedes  Chaves  de 
Lamy  and  John  B.  Lamy  '*to  plead,  answer,  or  demur 
to  the  petition  of  interpleader  of  said  Catron  and 
Thornton,  on  file  herein,  at  or  before  the  incoming  of 
court  on  next  Monday  morning."  For  designation 
only,  as  a  matter  of  brevity  in  statement,  the  paper 
filed  by  Catron  &  Thornton,   will  hereafter,   in  this 
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opinion,  be  referred  to  as  an  interpleader,  following  in 
that  respect,  for  designation,  the  name  given  by  the 
court  below  to  that  paper.  Two  days  after  this  rule 
was  entered  of  record,  July  12,  Catron  &  Thornton 
served  C.  H.  Gildersleeve,  as  solicitor  for  defendant, 
with  a  copy  of  the  interpleader.  July  26,  neither  John 
B.  Lamy  nor  his  wife  appearing  to  the  interpleader, 
and  failing  to  respond  to  the  rule  *'to  plead,  answer, 
or  demur''  thereto,  it  was  decreed  that  the  same  be 
taken  as  confessed.  On  the  thirty-first  day  of  July, 
for  the  first  time  after  the  filing  of  the  interpleader, 
John  B.  Lamy  appeared,  and  then,  by  C.  H.  Gilder- 
sleeve,  his  solicitor,  moved  to  set  aside  the  decree  pro 
confesso,  the  order  of  reference  to  a  master  made 
thereon,  and  to  strike  from  the  files  the  interpleader. 
Thus  the  cause  remained,  without  any  action  what- 
ever, either  by  the  court  or  parties,  until  the  twenti- 
eth day  of  July,  1884,  a  period  of  over  two  years. 
The  interpleader  was  filed  during  a  term  of  court,  and 
presumably  in  open  court;  yet  John  B.  Lamy,  with 
full  opportunity  to  examine  the  record  and  files,  per- 
mitted one  hundred  and  forty  days — nearly  five  months 
— to  elapse  without  taking  a  single  step  to  defend 
against  the  claim  for  solicitor's  fees.  He  permitted 
nineteen  days  to  pass  after  the  actual  delivery  of  a  copy 
of  the  interpleader  to  his  solicitor,  and  court  in  session, 
before  he  took  any  step  with  respect  to  the  interpleader. 
He  did  not  then  make  to  the  court  any  complaint  that 
he  was  not  aware  that  the  interpleader  had  been  filed, 
or  that  he  was  ignorant  of  the  fact  that  a  rule  to  plead 
had  been  entered  against  him,  or  for  want  of  service  of 
a  copy  of  the  interpleader  in  time.  The  record  does 
not  disclose  that  any  objection  on  the  ground  of  irregu- 
larities of  that  character  was  made.  Had  objection  on 
that  ground  been  made  at  that  time  in  the  court  below, 
the  ruling  there  might  have  been  different ;  but,  as  no 
such  objection  was  presented  for  the  consideration  of 
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the  court  below,  it  can  not  be  considered  for  the  first 
time  here,  but  must  be  held  to  be  waived. 

The  ground  of  the  motion  to  set  aside  the  decree 
pro  confesso,  filed  by  John  B.  Lamy,  is  because  ''the 
court  has  no  jurisdiction  to  entertain  the  consideration 
of  the  matters  contained  in  said  interpleader,  nor  grant 
any  decree,  order,  or  relief  on  the  matters  and  facts 
therein  stated  and  contained.  ^^  He  did  not  object  on 
the  ground  of  irregularity,  but  attacked  the  power  and 
jurisdiction  of  the  court,  as  an  incident  to  and  a  part 
of  the  cause,  to  ascertain  and  decree  solicitors'  fees  for 
services  rendered  the  wife  in  a  divorce  proceeding. 
The  discussion  of  this  point  will  appear  more  appropri- 
ately later  on  in  this  opinion.  Two  years  passed  after 
the  motion  by  John  B.  Lamy  to  set  aside  the  decree 
pro  confesso  was  made,  when,  on  the  twenty-eighth 
day  of  July,  1884,  the  complainant  in  the  divorce 
action  filed  in  court  her  own  affidavit  as  follows : 

''Affidavit  of  Complainant.  Mercedes  Chaves  de 
Lamy  v.  John  B.  Lamy,  Chancery.  In  the  district 
court,^  Santa  Fe  county,  territory  of  New  Mexico. 
Mercedes  Chaves  de  Lamy,  being  duly  sworn,  on  her 
oath  states  that  she  is  the  complainant  in  the  above 
entitled  cause,  and  at  present  residing  in  the  city  of 
Santa  Fe,  territory  of  New  Mexico.  That  all  matters 
of  difference  existing  between  herself  and  defendant, 
her  husband,  at  the  time  of  filing  said  bill  of  complaint, 
have  been  for  the  past  three  years  fully  settled  and 
adjusted.  That  a  reconciliation  between  herself  and 
her  husband  has  taken  place,  and  she  is  now  living 
with  him  again.  That  over  two  years  ago  she  directed 
her  attorneys  in  the  above  cause  to  dismiss  said  bill  of 
complaint,  and  is  greatly  surprised  to  learn  that  her 
directions  in  the  premises  have  been  disregarded  by 
them.  Affiant  states  that  she  employed  T.  B.  Catron 
as  one  of  her  counsel  at  the  time  said  suit  was  brought, 
but  made  no  arrangements  with  him  then  nor  since 
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whereby  she  was  to  pay  or  promised  him  any  compen- 
sation for  services  rendered,  or  to  be  rendered,  or  that 
he  was  to  receive  from  her  any  greater  compensation 
than  her  other  counsel,  which  was  five  hundred  dol- 
lars, which  she  paid  each  to  Wm.  Breeden  and  T.  F. 
Conway.  That  she  desired  Mr.  Catron,  at  the  time  she 
retained  him,  to  name  the  amount  of  his  fee,  but  that 
he  assured  her  that  it  was  unnecessary,  as  his  charges 
would  be  veiy  reasonable.  That  in  fact  Mr.  Catron 
performed  for  her  but  very  little  service,  Mr.  Conway 
being  the  attorney  who  did  most  of  her  business,  and 
with  whom  she  most  always  consulted.  Affiant  further 
states  that  it  is  her  desire  said  suit  be  dismissed,  and 
she  respectfully  requests  the  court  to  so  order. 

''Mercedes  Chaves  de  Lamy. 
''Subscribed  and  sworn  to  by  the  said  Mercedes 

Chaves  de  Lamy  this  4th  day  of  February,  1884,  before 

me,  Gteorge  Cuyler  Preston,  Notary  Public,  Santa 

Fe  County,  N.  M.^' 

On  the  same  date,  John  B.  Lamy  filed  a  denial 
under  oath  that  he  had  ever  promised,  obligated  him- 
self, or  undertaken  to  pay  the  solicitors'  fees  of  Catron 
&  Thornton.  There  was  pending  at  that  date  in  the 
court  below  the  motion  of  John  B.  Lamy,  before  men- 
tioned, and  the  application  of  Mrs.  Lamy  to  dismiss 
her  action  for  divorce.  The  motion  of  John  B.  Lamy 
was  denied,  and  C.  M.  Phillips  appointed  master  to 
take  testimony  as  to  the  allowance  of  solicitors'  fees, 
and  to  report  to  the  court. 

The  face  of  the  affidavit  and  application  to  dismiss 
filed  by  Mrs.  Lamy  proves  that  she  had  personal  know- 
ledge as  early  as  February  4,  1884,  of  the  pendency  of 
the  interpleader,  and  of  the  claim  by  Catron  &  Thorn- 
ton to  have,  in  the  divorce  proceeding,  a  decree  for 
their  solicitors'  fees.  This  was  six  months  before  the 
court  ruled  upon  the  motion  of  her  husband.  During 
this  time  they  had  become  reconciled.   She  never  asked 
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the  court  to  set  aside  the  decree  pro  confesso  as  to  her, 
or  for  any  relief  whatever,  except  to  dismiss  the  action. 
There  is  absolutely  not  a  line  of  the  record  to  indicate 
that  she  objected  to  the  action  of  the  court  in  proceed- 
ing to  ascertain  and  fix  solicitors'  fees,  except  what 
may  appear  in  her  application  to  dismiss  the  case.  In 
that  application  there  is  no  intimation  that  she  denies 
the  power  of  the  court  to  decree  solicitors'  fees  against 
her.  She  objects  to  the  amount,  concedes  that  she 
agreed  to  pay  $500  to  Catron,  and  is  silent  as  to  the 
action  of  the  court  taken  before  that  time.  The  prayer 
of  her  bill  of  complaint  is  '^that  the  defendant  [John 
B.  Lamy]  be  required  to  pay  into  court  a  suflScient 
sum  of  money  to  pay  the  solicitors  of  your  oratrix  for 
their  services  in  instituting  and  conducting  the  suit.'' 
While  she  does  not  designate  the  fund  or  estate  out  of 
which  her  husband  is  to  pay  into  court  such  fees,  she 
does  show  in  her  bill  that  the  only  property  John  B. 
Lamy  held  belonged  to  her,  and  the  order  of  court 
could  only  be  eflEective  in  the  first  instance  by  payment 
out  of  her  property.  That  she  expected  at  the  com- 
mencement of  the  cause  to  charge  that  property  with 
solicitors'  fees  is  apparent  from  the  averments  of  the 
bill.  Mrs.  Lamy  was  in  court  as  a  complainant,  pray- 
ing the  allowance  of  solicitors'  fees.  She  was  in  court 
with  her  sworn  affidavit,  asking  to  dismiss  the  bill,  and 
also  in  court  with  her  sworn  affidavit  with  allegations 
relating  to  solicitors'  fees.  The  record  is  silent  as  to 
whether  she  filed  this  application  in  person  or  by  solic- 
itor. It  is  immaterial  which  way  she  did  that  act.  In 
three  days  after  she  filed  her  application  to  dismiss  the 
cause,  Mr.  Gildersleeve  appeared  as  her  solicitor  before 
the  master.  He  was,  from  July  31, 1882,  forward,  also 
the  solicitor  for  her  husband.  At  the  time  she  filed 
the  application  to  dismiss,  and  for  six  months  prior 
thereto,  she  was  living  with  him.  It  is  impossible  to 
resist  the  conclusion  from  the  record  that  Mr.  Gilder- 
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sleeve,  or  some  other  solicitor  adverse  to  Catron  & 
Thornton,  represented  her  in  court  in  the  application 
to  dismiss.  While  the  motion  of  John  B.  Lamy  to  set 
aside  the  decree  was  denied,  no  action  is  disclosed  by  the 
record  on  his  wife's  application  to  dismiss  the  cause. 
The  matter  of  solicitors'  fees  was  referred  to  the  master, 
and,  although  denying  the  motion  to  set  aside  the 
decree  pro  confesso,  the  court  seems  to  have  accorded 
both  to  Mr.  and  Mrs.  Lamy  as  full  right  and  opportu- 
nity to  make  defense  as  if  the  motion  had  been  sus- 
tained. On  the  thirty-first  day  of  July  the  evidence  of 
T.  B.  Catron  was  taken  before  the  master,  and  the  rec- 
ord recites:  * 'Present,  C.  H.  Gildersleeve,  attorney  for 
complainant."  On  behalf  of  Mrs.  Lamy,  Mr.  Gilder- 
sleeve, as  her  solicitor,  cross-examined  Mr.  Catron.  Six 
months  more  intervened,  and  neither  party  moved  in 
the  action.  Then,  January  18,  1885,  Louis  Sulzbacher 
was  examined  as  a  witness,  and  again  the  record  re- 
cites: ''Present,  Charles  H.  Gildersleeve,  solicitor  for 
complainant."  Mr.  Barnes  at  the  same  time  testified 
as  a  witness,  and  the  solicitor  of  Mrs.  Lamy  cross-ex- 
amined both  witnesses.  Again,  on  the  twenty-fourth 
of  January,  Mrs.  Lamy,  by  her  solicitor,  Mr.  Gilder- 
sleeve, again  appeared  before  the  master  during  the 
taking  of  evidence,  and  examined  the  witness.  Febru- 
ary 28,  1885,  she  appeared  before  the  master,  and  was 
herself  sworn,  and  testified  in  her  own  behalf  as  a  wit- 
ness, and  introduced  other  evidence  for  herself,  all  on 
the  question  of  solicitors'  fees,  Mr.  Gildersleeve  appear- 
ing at  the  time  as  her  solicitor.  It  was  nearly  seven 
months  from  the  date  of  the  reference  to  the  master  till 
the  conclusion  of  the  evidence.  During  this  time  she 
was  represented  by  an  able  solicitor.  She  had  the  ben- 
efit of  her  husband's  aid  and  advice,  and  the  most 
ample  opportunity  to  disclose  to  the  court  every  fact  in 
existence  relating  to  solicitors'  fees,  or  likely  to  reduce 
the  amount  of  allowance.    No  evidence  was  ojffered  and 
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refased;  no  witness  presented  who  was  not  examined. 
What  better  opportunity  could  have  been  given  her,  if 
the  court  had  set  aside  the  decree,  and  permitted  a 
formal  appearance  f  In  her  affidavit  she  swears  Mr. 
Catron  should  have  received  $500.  In  good  conscience, 
she  could  not  expect,  if  the  court  had  jurisdiction  to 
decree  at  all,  that  it  would  fix  the  amount  at  less  than 
that  sum.  The  question  of  the  value  of  the  services  is 
not  before  this  court. 

It  is  also  apparent  from  the  face  of  the  record  that 
both  Mr.  and  Mrs.  Lamy  had  ample  opportunity  given 
them,  by  the  court,  to  prove  before  the  master  every  fact 
within  their  power  relating  to  the  fees  claimed.  Neither 
can  complain  if  such  opportunity  was  neglected.  What 
prevented  either  party  from  examining  other  witnesses! 
Nothing.  The  examination  was  not  hastened.  The 
door  was  not  closed  against  investigation.  If  full 
opportunity  was  offered  to  make  defense,  and  such 
opportunity  was  neglected  or  refused,  such  neglect  or 
refusal  should  estop  the  party  from  complaining.  This 
case  is  not  one  where  the  party  complaining  shows  that 
he  was  denied  the  right  to  defend.  Suppose  the  record 
does  show  some  irregularity  in  the  mode  of  procedure, 
is  it  such  as  to  invade  any  substantial  right  of  plaintiffs 
in  error!  If  the  court  had  refused  to  allow  them  alto- 
gether to  be  heard  on  the  question  of  solicitors'  fees, 
the  case  would  be  different.  The  record  discloses  that 
they  were  allowed  to  be,  and  in  fact  were,  heard,  and 
did  produce  evidence, — all  they  desired.  Under  such 
circumstances,  even  if  it  should  appear  that  such  hear- 
ing was  by  reason  of  the  interpleader,  rather  than  under 
the  averments  of  the  bill,  how  could  that  affect  sub- 
stantial rights!  It  is  to  be  remembered  this  is  one  of 
the  errors  complained  of.  The  interpleader,  as  it  is 
called,  only  gave  Mr.  and  Mrs.  Lamy  fuller  notice  of 
the  exact  character  of  the  claim  for  solicitors'  fees,  and 
thus  the  better  enabled  them  to  meet  the  claim  by  evi- 
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dence.  If  the  court,  as  an  incident  to  the  divorce  pro- 
ceeding then  pending,  had  jurisdiction  and  power  to 
refer  to  the  master  the  matter  of  solicitors'  fees  that 
evidence  might  be  taken  to  inform  the  court  as  to  value, 
what  possible  difference  could  it  make  to  Mr.  and  Mrs. 
Lamy  whether  the  reference  recited  that  it  was  upon 
the  interpleader  or  bill  or  issues,  so  long  as  they  were 
allowed  to  be  heard!  The  thing  to  be  considered  and 
reported  upon  by  the  master  was  the  claim  for  solicit- 
ors' fees.  It  was  that  claim  upon  which  he  was  to  take 
proof.  The  form  of  the  order  which  gave  the  master 
this  power  was  a  mere  incident, — a  matter  of  form.  To 
reverse  the  case  on  that  ground  alone  would  be  to  sac- 
rifice substantial  rights  to  immaterial  form.  In  this 
reference,  if  there  was  any  error  at  all,  it  was  of  form 
and  not  of  substance,  and  in  no  way  deprived  the  plain- 
tiff in  error  of  any  substantial  right.  ^^Error  in  matter 
of  form  only,  although  apparent  on  the  face  of  a  decree, 
seems  not  to  have  been  considered  as  a  sufficient  ground 
for  reversing  the  decree."  Story,  Eq.  PL,  sec.  411; 
Barb.  Ch.  Pr.  92.  In  the  case  before  this  court  the 
plaintiffs  in  error  had  their  day  in  court,  their  oppor- 
tunity to  present  and  examine  witnesses,  to  be  heard 
on  the  allowance  and  amount  of  solicitors'  fees,  as  fully 
as  if  the  court  had  set  aside  the  decree  pro  confesso 
entered  as  to  the  interpleader.  The  irregularity  is  one 
that  is  harmless.  "A  judgment  will  not  be  reversed 
for  an  error  which  does  not  affect  the  substantial  rights 
of  the  party  complaining."  Morse  v.  Morse,  25  Ind. 
156;  Louden  v.  Dickerson,  19  Ind.  387;  Bowen  v. 
PoUard,  71  Ind.  177.  In  Holcraft  v.  King,  25  Ind. 
352,  the  court  say:  ^ 'Where  a  correct  result  is  reached 
in  the  court  below,  error  in  the  mode  of  reaching  it  is 
harmless."  The  authorities  to  this  effect  are  numer- 
ous. 

Other  questions  are  pressed  upon  the  attention  of 
the  court  by  the  plaintiffs  in  error.    They  insist  that 
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the  court  had  no  right  to  permit  the  interpleader  to  be 
filed.  This  objection  is  substantially  the  same  as  that 
relating  to  reference.  If  the  court  had  full  power  to 
make  the  reference  without  the  interpleader,  or  if  the 
interpleader  was  treated,  or  can  be  properly  regarded, 
in  its  legal  effect,  as  a  motion  in  the  cause,  as  it  well 
may  be,  to  refer  the  claim  of  the  solicitors  to  a  master 
to  take  proofs,  its  allowance  by  the  court  was  harmless. 
There  are  three  propositions  made  by  the  plaintiffs  in 
DivoRc.- alimony  ©rror,  wWch  may  be  considered  together: 
s%\%Te'ilute  ''First.  That  the  husband  is  not  liable  at 
uiyy%tV!jniiB-  common  law  to  the  legal  adviser  of  his 

diction  of  018-  ■«■  ..  iai*  i* 

trict  court.  wifc,  lu  prosccuting  or  defending  a  divorce 
suit.  Second.  That  the  wife  is  not  liable  on  her  con- 
tracts for  counsel  fees,  made  during  coverture,  even 
though  she  joins  the  suit.'^  If  these  two  propositions 
are  correct,  and  followed  by  a  third:  *'That  the  wife's 
separate  property  can  not  be  charged  by  her,  or  by  a 
court  of  equity,  for  the  fees  of  her  solicitor  in  prose- 
cuting a  just  cause  for  divorce,^' — then,  indeed,  is  a 
married  woman  in  this  territory  at  the  mercy  of  her 
husband,  as  all  means  whereby  she  may  protect  herself 
from  unjust  accusation  in  court  is  cut  off.  We  can  not 
hold  with  plaintiffs  in  error  on  the  first  proposition.  It 
is  held  in  many  cases,  where  the  wife  has  no  means  to 
prosecute  her  action,  that  the  husband  is  liable  for  her 
necessary  solicitors'  fees,  and  that  they  may  be  recov- 
ered either  in  an  action  at  law  or  allowed  and  enforced 
in  the  divorce  proceeding.  Preston  v.  Johnson,  21  N. 
W.  Rep.  606;  Porter  v.  Briggs,  38  Iowa,  166.  Other 
cases  to  the  same  effect  are  more  fully  set  out  later  in 
this  opinion.  The  plaintiffs  in  error  further  say:  ''Be- 
fore counsel  fees  can  be  made  a  charge  upon  the  sepa- 
rate estate  of  the  wife,  it  must  appear  that  the  service 
rendered  was  for  the  benefit  of  the  estate."  The  plain- 
tiffs, here,  imperfectly,  at  least,  admit  that  in  a  case 
where  the  court  finds  that  the  solicitors'  fees  are  for  the 
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benefit  of  the  wife's  separate  property,  they  may  be 
charged  against  it.  This  court  elsewhere  construes  the 
decree  complained  of  to  be  a  charge  against  the  sepa- 
rate estate  of  the  wife,  and  against  the  husband  only 
for  so  much  as  can  not  be  thus  made;  so,  if  the  court 
found,  as  a  matter  of  fact,  the  services  to  be  beneficial 
to  her  estate,  it  had  the  legal  right  to  decree  the  value 
thereof  to  be  paid  out  of  the  same.  Assuming,  for  the 
present,  a  point  hereafter  considered,  that  the  court 
had  jurisdiction,  it  certainly  might  lawfully  consider 
the  evidence  to  determine  whether  such  services  were 
or  were  not  beneficial  to  the  wife's  separate  estate.  The 
court  below  had  the  right  to  draw  such  conclusion  of 
fact  from  the  evidence  as  was,  in  its  judgment,  proper, 
and  such  conclusion  could  not  be  reviewed  in  this  pro- 
ceeding. "A  bill  of  review  *  ♦  *  can  not  be  sus- 
tained upon  the  ground  that  the  court  has  decided 
wrong  upon  a  question  of  fact.  Nor  can  it  be  brought 
for  wrong  inferences  of  the  court  on  matters  of  evi- 
dence, nor  upon  the  ground  that  the  former  decree  was 
not  supported  by  evidence.''  Barb.  Ch.  Pr.  91;  Webb 
V.  Pell,  3  Paige,  368.  In  the  latter  case  it  is  said  by 
the  court:  ^'It  is  well  settled  that  a  bill  of  review  for 
error  apparent  on  the  decree  must  be  for  an  error  in 
point  of  law,  arising  out  of  facts  admitted  by  the  plead- 
ings, or  recited  in  the  decree  itself,  as  settled,  declared, 
or  allowed  by  the  court. "  As  pertinent  to  this  rule, 
where,  it  may  be  asked,  is  it  settled  in  the  record  that 
the  property  charged  in  the  bill  of  complaint  to  be  the 
separate  property  of  Mrs.  Lamy  was  not  so!  If  it  was 
her  separate  estate,  and  the  service  rendered  for  her  by 
the  solicitors  was  beneficial  thereto,  then,  according  to 
the  admission  of  the  plaintiffs  in  error,  the  fees  might 
have  been  charged  against  such  estate  by  the  court,  if 
it  had  jurisdiction.  Such  we  believe  to  be  the  law. 
Whether  that  property  was  her  separate  estate,  or  was 
her  husband's,  is  not  a  question  of  laW;  but  of  fact. 
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Whether  the  solicitors'  services  were  beneficial  to  the 
estate,  or  were  not  so,  was  also  a  question  of  fact.  Both 
these  questions  the  court  had  a  right  to  pass  upon, 
without  being  subject  to  review  upon  a  bill  for  that 
purpose. 

If  the  court  below,  upon  the  original  hearing, 
found  that  the  property  in  the  hands  of  John  B.  Lamy 
was  the  separate  estate  of  his  wife,  Mrs.  Lamy,  and 
also  found  that  the  services  rendered  were  beneficial  to 
her  estate,  it  would  have  the  right,  upon  that  state  of 
the  evidence,  to  cha^-ge  the  services  in  a  proper  pro- 
ceeding against  her  estate.  The  following  authorities 
are  to  that  effect.  Owen  v.  Cawley,  36  N.  Y.  604 ;  Yale 
V.  Dederer,  18  N.  Y.  276,  22  N.  Y.  451 ;  Viser  v.  Ber- 
trand,  14  Ark.  267;  Cook  v.  Walton,  38  Ind.  228; 
Putnam  v.  Tennyson,  50  Ind.  456.  This  court  can 
not  presume  that  the;  court  below  did  not  determine 
those  to  be  facts.  It  is  nowhere  in  the  record  shown, 
declared,  or  admitted  that  the  court  found  to  the  con- 
trary. In  the  absence  of  anything  to  the  contrary, 
this  court  will  presume  the  court  below  found  all  the 
facts  proven  or  established  necessary  to  constitute  a 
foundation  for  the  decree.  Did  the  court  decree  the 
solicitors'  fees  to  be  a  charge  upon  the  wife's  separate 
estate!  The  decree  allows  Catron  &  Thornton  $4,000 
as  solicitors'  fees.  There  is  no  question  before  this 
court  as  to  the  amount  of  the  decree.  It  orders  that 
the  defendant,  John  B.  Lamy,  pay  over  that  sum,  and 
recites  as  folio ws :  ** Said  respondent  [John  B.  Lamy] 
is  hereby  allowed  to  charge  to  and  against  the  said 
property  of  said  complainant,  which  he  may  have 
recieved  into  his  power,  possession,  or  control,  as  well 
as  against  any  acquest  property  he  may  have  received 
of  said  marriage  community,  and  that  execution  do 
issue  for  the  same,  to  be  levied  of  the  goods,  chattels, 
property,  eflEects,  and  real  estate  of  said  complainant, 
and  of  the  acquest  property  which  may  be  found  in 
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the  hands,  possession  or  control  of  the  respondent/' 
The  sum  is  here  charged  directly  against  the  wife's 
property  in  the  hands  of  the  husband.  Its  seizure  and 
sale  is  provided  for  to  make  the  debt.  To  reach  this 
result,  the  court,  no  doubt,  upon  the  pleadings  and 
proofs,  determined  the  fact  to  be  that  the  wife  em- 
ployed and  agreed  to  compensate  her  solicitors;  that 
under  such  promise  they  performed  services  for  her  in 
the  divorce  proceeding,  worth  $4,000 ;  that  she  had  a 
separate  estate  of  her  own,  in  the  hands  of  her  hus- 
band ;  that  he  held  the  estate  as  her  trustee,  and  that 
the  services  were  beneficial  to  the  estate.  The  court 
had  the  legal  right  to  so  find,  if,  in  its  judgment,  that 
was  the  proper  conclusion  of  fact  to  draw.  If  it  did  so 
find,  then  it  had  the  right  to  predicate  the  decree  made 
on  such  conclusion  of  facts.  The  ruling  of  the  court 
on  the  facts  can  not  be  attacked  by  bill  of  review. 
This  court  can  not  hold  that  it  is  error  of  law,  if  the 
court  below  found  the  facts  contrary  to  the  right  of 
the  case  or  contrary  to  the  evidence.  In  addition  to 
the  averments  of  the  bill,  there  is  much  evidence 
indicating  that  she  intended  originally  to  charge 
her  separate  estate  with  solicitors'  fees,  and  that 
she  promised  to  do  so.  This  court  has  nothing  to 
do  with  the  matter  of  fact,  whether  the  services  were 
or  were  not  beneficial  to  the  estate,  or  whether  the 
amount  allowed  was  less  or  greater  than  the  proper 
amount  which  should  have  been  allowed.  These  ques- 
tions are  not  before  the  court. 

PlaintiflEs  in  error  contend  that  it  is  too  late  to 

apply  for  solicitors'  fees  after  the  parties  have  settled 

Compromise  of  ^^^^^  diffcrenccs,  aud  rctumed  to.  the  con- 

fiawu^foV'     nubial  state.    Authority  is  cited  in  support 

!!o?Sfe?t'ed"^    of  that  proposition.    If  the  solicitor  per- 

thercby.  forms  scrviccs  in  a  divorce  cause  for  a 

wife,  so  as  to  create  a  present   right  of  allowance, 

which  a  court  of  equity  is  bound  to  respect,  and  decree 
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during  the  litigation,  while  the  parties  are  carrying  on 
their  controversy,  it  is  difficult  to  perceive  how  the 
compromise  of  the  husband  and  wife,  to  which  the 
solicitor  is  not  a  party,  can  take  away  such  established 
right.  The  case  of  Sprayberry  v.  Merk,  30  Ga.  81, 
declares  the  correct  doctrine  on  that  point,  and  also  is 
to  the  effect  that  the  wife  may  charge  the  common 
estate  of  both  in  her  husband's  hands  for  the  fees  of 
her  solicitors.  In  that  case  Sprayberry  had  performed 
services  as  solicitor  for  the  wife  in  prosecuting  an 
action  for  divorce  against  her  husband.  The  husband 
and  wife  compromised  their  suit,  and  began  again  to 
live  together.  It  seems  the  husband  held  common 
property  of  both  in  his  hands,  and  the  court  holds  that 
such  property  may  be  charged  with  her  solicitor's  fees. 
The  court  there  say:  **As  to  this  one  matter  of  a  suit 
for  divorce  the  wife  is  sui  juris,  having  a  clear  right 
to  institute  and  conduct  that  kind  of  a  suit  independ- 
ently of  her  husband's  consent.  But  this  right  is 
practically  denied  to  her,  if  she  can  command  no 
means  of  paying  the  agents  who  are  necessary  to  the 
conduct  of  the  suit;  therefore,  it  is  that,  quoad  hoc, 
she  may  charge  the  common  funds  of  herself  and 
husband  in  his  hands.  But  this  power  on  her  part  is 
founded  on  the  necessity  of  thei  case,  so  its  extent  does 
not  exceed  the  demands  of  the  necessity;  and,  there- 
fore, she  can  charge  the  common  funds,  or  her  hus- 
band, which  is  the  same  thing  in  effect,  only  with  the 
real  value  of  such  services  as  she  may  procure.  *  ♦  * 
It  is  worthy  of  remark  that  her  counsel  fees  are 
allowed  as  a  part  of  her  necessary  maintenance,  and 
are  allowed  before  it  is  ascertained  whether  she  has  valid 
ground  for  divorce  or  not.  They  are  allowed  as  a  neces- 
sary means  of  testing  that  question, — a  question  which 
every  wife  has  a  right  to  test  whenever  she  pleases." 
The  court  continue:  **A8  to  the  settlement  which  took 
place  in  this  case  between  the  husband  and  wife  after 
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she  had  got  the  services  of  her  counsel,  it  is  scarcely 
necessary  to  remark  that  the  counsel,  after  having 
acquired  a  right  to  compensation  for  his  services  by 
rendering  them,  at  the  request  of.  the  wife,  could  not 
be  settled  out  of  that  right  by  arrangement  to  which 
he  was  no  party. '^  That  case  is  somewhat  analogous 
to  the  one  here,  and  the  principle  a  wholesome  one. 
The  authority  is  directly  in  point  as  to  the  proposition 
that  attorneys'  fees  may  be  allowed  after  the  parties  to 
the  divorce  suit  have  become  reconciled,  and  resumed 
their  marital  relations.  If  the  husband  and  wife  could 
not  so  settle  their  case  as  to  deprive  the  solicitor  of  his 
right  to  recover  in  an  action  at  law  his  fees,  then  such 
settlement  could  not  deprive  him  of  his  right  to  have 
the  same  ascertained  and  decreed  in  the  divorce  pro- 
ceeding while  it  was  pending,  even  though  the  husband 
and  wife  had  resumed  their  relations :  provided  such 
allowance  could  properly  be  made  in  such  case  as  an 
incident  thereto.  In  the  case  of  Weaver  v.  Weaver,  33 
Ga.  173,  the  facts  are  as  follows:  Virginia  Weaver 
instituted  a  divorce  suit  against  her  husband.  During 
the  pendency  of  the  action,  upon  her  motion,  and 
upon  a  showing,  the  court  ordered  that  defendant  pay 
into  court  a  certain  sum  of  money  to  compensate  the 
solicitor  of  the  wife  for  bringing  and  prosecuting  the 
action.  Subsequently,  and  before  this  money  had 
been  paid  in,  but  after  the  solicitor  had  performed 
some  service,  Mrs.  Weaver  discontinued  the  suit.  A 
motion  was  made  in  the  case  to  rescind  the  order  for 
the  payment  in  of  counsel  fees.  The  court  below 
declined  to  rescind  the  order,  and  the  case  was  taken 
to  the  supreme  court  on  that  point,  among  others. 
The  supreme  court  afl&rms  the  action  on  that  point  of 
the  court  below,  and  says:  ** Shall  counsel  be  driven  to 
his  action  at  law  to  recover  his  fees,  or  shall  the  order 
already  passed  by  the  court  for  that  purpose  be 
enforced!     We  see  no  reason  for  compelling  counsel  to 
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resort  to  an  independest  action,  when  his  fees  have 
been  already  adjudged  by  the  proper  court. '^ 

It  will  be  observed  that  the  supreme  court  of 
Georgia  in  this  case  not  only  hold  that  the  court 
wherein  the  divorce  action  is  pending  is  the  proper 
court,  but  also  that  such  a  case  is  one  in  which  it  is 
proper  to  adjudge  counsel  fees,  and  enforce  their  pay- 
ment, and  also  that  the  compromise  between  the 
husband  and  wife  does  not  operate  to  divest  the  attor- 
ney of  his  right  to  compensation.  In  Burgess  v. 
Burgess,  1  Duv.  288,  the  supreme  court  holds: 
^  ^Although  the  unfortunate  difficulties  which  existed 
between  the  husband  and  wife,  and  which  had  resulted 
in  a  divorce  suit,  had  been  happily  terminated  by  a 
reconciliation,  after  the  suit  had  been  prepared  for 
trial,  yet  it  was  right  to  make  a  proper  allowance 
against  the  husband  *  *  *  to  pay  the  attorneys 
who  conducted  the  suit  for  the  wife.''  This  case  is 
under  a  statute  which  somewhat  weakens  the  same  as 
authority  here.  A  very  interesting  discussion,  highly 
illustrative  of  the  question  here,  may  be  found  in  North 
V.  North,  1  Barb.  Ch.  243.  The  case  was  decided  as 
early  as  1845,  and  seems  to  have  been  considered  and 
decided  by  the  court  independently  of  statutory  pro- 
vision. Chancellor  Walwobth  there  says:  *'By  refer- 
ring to  the  reviser's  note,  *  *  *  it  will  be  seen 
that  the  allowance  does  not  depend  wholly  upon  the 
statute,  but  upon  the  practice  of  the  court,  as  it  pre- 
viously existed."  The  chancellor  observes:  *'The 
counsel  for  the  complainant  is  under  a  mistake  in  sup- 
posing that  the  allowance  for  ad  interim  alimony,  and 
for  the  expenses  of  defending  the  suit,  is  confined  to 
cases  in  which  both  parties  admit  the  original  marriage 
to  have  been  legal."  The  question  there  seems  to 
have  been  as  to  the  legality  of  the  marriage.  Counsel 
appear  there  to  have  admitted,  where  the  marriage  was 
legal,  and  the  divorce  was  sought  for  acts  occurring 
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subsequently,  that  counsel  fees  could  be  allowed  in  the 
divorce  action,  but  contended  that  such  a  rule  did  not 
apply  where  the  legality  of  the  marriage  was  denied. 
In  discussing  the  question  thus  raised,  the  learned 
chancellor  establishes  that  it  was  the  practice  to  allow 
solicitors'  fees,  when  asked,  in  divorce  cases  generally, 
both  where  the  marriage  was  admitted,  and  in  cases 
where  that  fact  was  controverted ;  and  this,  independ- 
ently of  statutory  enactments.  So  the  case  becomes 
especially  pertinent  to  the  contention  before  this  court. 
After  a  citation  from  Ayliffe  and  Poynter,  and  other 
authorities,  the  opinion  continues:  ^*The  precise  ques- 
tion now  under  consideration  came  before  Sir  Geokge 
Lee,  in  the  arches  court  of  Canterbury  as  early  as 
1753,  in  the  case  of  Bird  v.  Bird,  1  Lee,  Ecc.  209,  and 
was  decided  in  favor  of  the  wife.  In  that  case  the 
husband  brought  a  suit  against  the  wife  to  annul  the 
marriage,  on  the  ground  that  she  had  another  husband 
living  at  the  time  of  her  marriage  with  the  plaintiff. 
The  fact  being  denied  by  the  wife,  she  applied  for  an 
allowance  to  enable  her  to  defend  the  suit.  It  was 
granted  to  her  accordingly,  although  the  plaintiff 
insisted  she  was  not  his  lawful  wife,  and  that  he  was 
not  bound  to  bear  the  expenses  of  her  defense.'' 

The  cases  thus  cited,  and  they  could  be  multiplied, 
certainly  must  dispose  of  the  contention  made  by  John 
B.  Lamy  on  his  construction  of  the  legal  effect  of  the 
decree  as  against  him.  By  the  terms  of  the  decree,  he 
can  only  be  reached  after  the  separate  property  of  his 
wife  is  exhausted,  and  the  authorities  quoted  establish 
beyond  doubt  the  power  of  the  court  to  charge  him  in 
that  event,  at  least.  There  is  one  more,  case  on  this 
point  so  clear  and  strong  in  its  reasoning,  so  directly  in 
point,  and  satisfactory,  that  we  can  not  omit  to  cite  it. 
Preliminary  to  a  consideration  of  that  cause,  it  may  be 
observed  that  in  New  Mexico  jurisdiction  to  decree  a 
divorce  is  conferred  by  statute.     Sections  998,  2282, 
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Comp.  Laws.  No  provision  is  made  by  statute,  either 
for  alimony  or  for  an  allowance  to  the  wife  to  prose- 
cute a  cause  for  divorce  against  her  husband,  or  for 
allowance  to  enable  her  to  defend  against  such  an 
action  when  prosecuted  by  him.  Unless  there  is  power 
outside  of  the  statute  to  charge  the  husband  in  such 
cases  with  solicitors'  fees  for  the  wife,  and  for  neces- 
sary expenses  connected  with  such  suits,  in  cases  where 
she  has  no  separate  property  of  her  own,  then  the  wife 
is  powerless  to  protect  herself,  and  is  at  her  husband's 
mercy. 

This  court  should  consider  carefully  before  main- 
taining a  rule  of  law  having  such  effect.  If  the  wife, 
having  a  separate  estate  of  her  own,  may  charge  it,  or 
the  court  may  do  so,  with  legitimate,  necessaiy,  and 
proper  expenses  for  solicitors'  fees  to  enable  her  to  pro- 
tect herself  in  such  cases,  and  in  cases  where  she  has 
no  property,  if  the  court  may  allow  against  the  hus- 
band, and  compel  him  to  pay,  such  necessary  expenses, 
then  the  wife  is  clothed  with  a  proper  power  for  her 
own  defense-  The  supreme  court  of  Georgia,  as  long 
ago  as  1851,  was  confronted  with  conditions  exactly 
similar,  and  in  McGee  v.  McGee,  10  Ga.  478,  delivered 
an  opinion  which,  to  this  court,  appears  both  exhaus- 
tive and  conclusive.  It  is  unanswerable,  and  sustains 
the  right  of  the  wife  to  temporary  alimony  in  a  proper 
case,  and  allowance  for  her  necessary  expense,  when 
she  has  no  estate,  out  of  the  property,  of  the  husband. 
The  statute  of  Georgia  at  that  time  provided  that,  in 
all  cases  where  the  court  determined  in  favor  of  a 
divorce  to  the  wife,  it  could  make  provision  out  of  the 
property  of  the  husband  for  alimony.  But  the  statute 
of  Georgia,  like  our  own,  was  silent  as  to  temporary 
alimony  or  expenses  preceding  such  determination. 
The  court  in  that  cause  stated  the  proposition  to  be 
considered  in  this  way :  * 'The  first  proposition  denies 
altogether  the  right  of  a  wife,  pending  a  libel  for 
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divorce,  to  a  temporary  allowance  out  of  the  estate  of 
the  hasbaud  for  her  support  and  maintenance,  and  to 
defray  the  expenses  of  the  litigation ;  the  counsel  insist- 
ing that,  according  to  the  laws  in  force  in  this  state, 
no  power  is  conferred  upon  the  courts,  either  of  law  or 
chancery,  to  grant  any  alimony  until  after  a  divorce  is 
decreed.  ♦  ♦  »  The  power  which  he  (the  judge 
below)  exercised  *  *  *  is  that  of  allowing  the  wife 
temporary  alimony.  It  is  conceded  to  the  plaintiflE  in 
error  that  this  power  is  not  expressly  conferred  by  stat- 
ute, whilst  it  is  also  to  be  claimed  against  him  that  it 
is  not  prohibited."  Such  is  also  the  state  of  the  law 
to-day  in  New  Mexico.  The  court  proceeds:  '^We 
look  out  of  the  statute  book  for  its  source ;  that  is,  out 
of  the  express  provisions  of  the  statute.  First,  then,  I 
say  it  is  incidental  to  the  power  to  grant  divorces.  The 
superior  court  being  clothed  with  jurisdiction  over 
divorces,  from  that  jurisdiction  springs  the  authority, 
pending  the  cause,  to  provide,  by  summary  order,  for 
the  maintenance  of  the  wife.  It  is  thus  that  the  eccle- 
siastical courts  in  England  acquired  the  power  to  grant 
alimony.  That  power  is  not  an  original  jurisdiction ; 
it  is  derivative  and  incidental.  Indeed,  it  may  bd  stated 
as  a  true  general  proposition  that  no  court  has  an  orig- 
inal authority  to  decree  a  separate  maintenance  while  the 
marriage  contract  subsists;  and,  when  such  power  is 
exercised,  it  is  incidental  to  some  other  conceded  power. 
Thus,  a  court  of  chancery,  as  an  original  power  can  not 
decree  a  separate  maintenance  for  the  wife;  but,  hav- 
ing jurisdiction  over  agreements,  when  there  is  a  sepa- 
ration, and  an  agreement  for  a  separate  maintenance, 
it  will  specifically  enforce  that  agreement.  *  *  *  In 
this  way,  I  apprehend,  originated  the  power  in  the 
ecclesiastical  courts  to  provide  alimony.  Having  jur- 
isdiction over  divorces,  as  incidental  to  that  they 
acquire  the  power,  where  the  divorce  was  decreed,  to 
provide  permanently  for  the  wife,  and  the  lesser  power 
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of  providing  temporarily  for  lier  whilst  the  litigation  is 
pending.  Both  powers  they  have  immemorially  exer- 
cised. In  Ball  V.  Montgomery,  2  Ves.  Jr.  195,  the  lord 
chancellor  said:  ^^I  take  it  to  be  now  established  law 
that  no  court,  not  even  the  ecclesiastical  court,  has  any 
original  jnrisdiction  to  give  the  wife  separate  mainte- 
nance. It  is  always  incidental  to  some  other  matter. ' 
*  *  *  I  see  no  reason  why  the  superior  courts  of 
this  state  have  not  acquired  jurisdiction  over  tempo- 
rary alimony  incidentally,  as  the  ecclesiastical  courts 
acquired  jurisdiction  over  alimony,  both  temporary  and 
permanent.  It  is  founded  in  the  most  manifest  justice 
and  sternest  necessity.  *  *  *  It  is  not,  therefore, 
unreasonable  to  say  that  the  legislature,  in  clothing  a 
tribunal  with  power  to  decree  a  divorce,  intended 
thereby,  as  necessarily  incident  to  it,  to  invest  the  same 
tribunal  with  power  to  make  provision  for  the  wife. 
This  justice  and  necessity  is  equally  as  stern,  and  the 
inference  therefore  equally  as  clear,  in  regard  to  tem- 
porary as  permanent  alimony.  ♦  ♦  ♦  Alimony 
pedente  lite  is  a  common  law  right.  It  was  an  estab- 
lished right  in  England  when  we  adopted  the  common 
law.  It  is  no  less  a  common  law  right  because  it  grew 
up  under  the  usages  of  the  ecclesiastical  courts.  What 
becomes  of  that  right  in  Georgia!  The  common  law 
which  guaranties  it  has  not  been  repealed.  It  is  suited 
to  our  condition,  and  in  harmony  with  our  institu- 
tions.'^  This  court  has  now  quoted  extensively  from 
McGee  v.  McGee,  because  the  conditions  in  Georgia  at 
the  time  when  that  opinion  was  delivered  were  exactly 
the  same  on  the  question  involved  with  that  of  New 
Mexico  when  the  decree  sought  in  this  case  to  be  re- 
viewed was  entered,  and  for  the  further  reason  that  the 
historical  statement  of  that  opinion  is  correct,  and  the 
conclusions  deduced  therefrom  indisputable  and  con- 
vincing. This  court  is  unwilling  to  hold  that  in  New 
Mexico  the  courts  in  divorce  proceedings  are  powerless 
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to  place  the  wife,  as  to  means  for  her  defense  and  pro- 
tection, on  an  equality  with  her  husband.  In  McGee 
V.  McGee  it  is  further  said  (page  487  of  the  opinion) : 
**In  a  recent  case  in  Pennsylvania,  under  statutes  con- 
ferring jurisdiction  over  divorces  very  much  indeed 
like  ours,  but  conferring  no  power  to  make  an  allow- 
ance to  the  wife  for  the  expenses  of  her  suit,  a  motion 
was  made  for  an  order  upon  the  husband  for  the 
expenses.  The  court  allowed  it,  upon  the  ground  that 
*it  was  an  incidental  authority  to  the  power  given  to  the 
court  to  decree  divorces.'  See  Melizet  v.  Melizet,  1 
Pars.  Eq.  Cas.  78.  The  expenses  of  the  suit  and  the 
expenses  of  maintenance  stand  upon  the  same  ground. 
The  expenses  allowed  were  not  the  court  costs  simply. 
See,  also,  the  following  cases:  Yeo  v.  Yeo,  2  Dick. 
498;  Wilson  v.  Wilson,  2  Hagg.  Const.  Rep.  203; 
D'Aguilar  v.  D' Aguilar,  1  Hagg.  Ecc.  773 ;  Soilleux  v. 
Soilleux,  1  Hagg.  Const.  Rep.  378;  Poynt.  Mar.  & 
Div.  263 ;  Monroy  v.  Monroy,  1  Edw.  Ch.  382 ;  Wright 
V.  Wright,  Id.  62;  Denton  v.  Denton,  1  Johns.  Ch. 
365;  Mix  V.  Mix,  Id.  110;  Wood  v.  Wood,  8  Wend. 
364;  Wood  v.  Wood,  2  Paige,  115;  Lawrence  v.  Law- 
rence, 3  Paige,  267;  Germond  v.  Germond,  4  Paige, 
543.'' 

The  reason  and  authority  cited  is  to  the  mind  of 
this  court  satisfactory  and  conclusive  as  to  the  juris- 
diction and  power  of  the  court  below  to  render  the 
decree  sought  to  be  reviewed  and  set  aside.  It  may  be 
well,  also,  to  refer  to  a  more  recent  case,  decided  by 
the  supreme  court  of  Iowa  (Porter  v.  Briggs,  38  Iowa, 
170).  In  that  case  the  husband  brought  an  action  of 
divorce  against  the  wife,  charging  her  with  adultery. 
Porter  &  Moir,  at  her  request,  rendered  legal  services 
as  her  attorneys  in  defending  her  in  the  action  against 
such  charges.  The  husband  contended  that  he  was 
not  liable,  and  that  if  he  was  his  liability  should  have 
been  found  and  decreed  in  the  action  for  divorce.    The 
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court  say:  ^*The  ecclesiastical  courts  in  England  and 
the  courts  of  chancery  of  this  country  have  almost  uni- 
formly in  a  divorce  proceeding  required  the  husband 
to  pay  the  wife's  counsel.  *  *  •  This  right  is  usu- 
ally enforced  in  the  courts  which  take  cognizance  of 
the  divorce  proceeding.  It  is  eminently  proper  that 
that  court  should  have  jurisdiction  of  all  the  incidents 
of  the  divorce,  and  be  able  to  grant  complete  relief, 
thus  avoiding  further  litigation.  Oftentimes  that  court 
can  grant  more  complete  relief  than  a  court  of  law;  as 
by  suspending  the  action  of  the  husband  until  he 
advances  or  secures  the  sum  ordered.''  The  court  then 
further  considers  the  claim  being  urged  before  it  that 
an  action  at  law  would  not  lie  to  recover  for  such  ser- 
vices, and  adds:  ''It  is  claimed  that  to  sustain  this 
jurisdiction  will  give  rise  to  a  tnultiplicity  of  suits, 
which  it  is  the  policy  of  the  law  to  avoid.  We  concede 
this  would  be  a  good  ground  for  asking  a  court  of 
chancery,  having  once  assumed  jurisdiction  of  the  case, 
to  determine  the  entire  matter,  with  all  its  incidents, 
and  not  turn  the  parties  over  to  an  action  at  law.  But 
it  is  not,  as  we  conceive,  a  reason  for  denying  the  jur- 
isdiction of  a  law  court,  when  that  of  a  court  of  equity 
has  not  been  invoked."  In  the  case  before  us  the  jur- 
isdiction of  the  equity  court  was  invoked  and  exercised, 
and  it  is  the  exercise  of  such  jurisdiction  that  is  com- 
plained of.  We  hold  that  the  district  court  on  the  trial 
of  the  original  cause  had  jurisdiction  and  power,  as  an 
incident  to  the  power  to  decree  divorces,  to  grant  to 
the  wife,  pedente  lite,  upon  a  proper  showing,  tempo- 
rary maintenance  and  allowance  for  solicitors'  fees,  and 
to  enforce  payment  of  the  same  against  the  husband, 
or  his  property,  in  the  absence  of  a  sufficient  separate 
estate  belonging  to  the  wife,  or,  under  such  circum- 
stances, to  charge  such  maintenance  and  allowance  for 
solicitors'  fees  against  any  common  property  belonging 
to  both  husband  and  wife,  whether  such  property  was 
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in  the  control  of  the  husband  or  wife.  We  further  hold 
that,  where  the  wife  has  an  ample  estate  of  her  own, 
she  may  charge  such  estate  with  necessary  solicitors' 
fees  to  enable  her  either  to  prosecute  or  defend  a 
divorce  action  to  which  she  is  a  party ;  and  where  she 
has  done  so,  in  the  employment  of  her  solicitor,  that 
the  court  has  power  in  the  divorce  proceeding,  as  an 
incident  thereto,  to  decree  such  necessary  fees  against 
her  separate  estate  as  an  allowance  to  the  solicitor,  so 
far  as  such  fees  are  actually  necessary,  and  being  lim- 
ited to  the  fair  value  of  the  service  rendered.  It  fol- 
lows that  the  court  below  in  the  original  action  did  not 
exceed  its  jurisdiction,  and  committed  in  that  respect 
no  error.  Inasmuch  as  the  court  had  power  and  juris- 
diction in  the  original  case  to  enter  the  decree  com- 
plained of,  the  irregularities  of  practice  shown  in  the 
record  are  harmless,  and  do  not  constitute  reversible 
error,  and,  therefore,  the  decree  of  the  court  below  is 
approved,  and  the  cause  affirmed. 

Whitemak,  McFie,  and  Lee,  JJ.,  concur. 
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VICENTE  SANCHEZ  y  CONTREAS,  Appellant,  v. 
JESUS  CANDELABIA,  Appellee. 

FOBOIBLX  ENTBT  and  DETAINER,  MaT  BE  BROUGHT  BEFORE  JUSTICE  OP 
THE  PSAOB  OF  ADJOINING  PRECINGT,  WHEN--€eO.  2425,   GOMP.   LaWS, 

N.  M.  1884— JuRiSDiOTiON.— Under  section  2425,  Compiled  Laws, 
1884,  when  there  is  no  justice  of  the  peace  in  the  precinct  where  the 
premises  are  situated,  able  or  qualified  by  law  to  act,  an  action  of 
forcible  entry  and  detainer  may  be  brought  before  a  justice  of  the 
peace  in  any  adjoining  precinct. 

Id.— Appeal  froh  Justice  of  the  Peace  to  District  Court— Appuoa- 
TioN  FOR  Leave  to  Amend  Showing  Jurisdictional  Facts,  Power 
OF  THE  Court  to  Grant. — On  a  trial  de  novo,  in  such  case,  on  ap- 
I>eal  to  the  district  court,  where  the  fact  was  that  there  was  no  jus- 
tice of  the  peace  in  the  precinct  where  the  premises  were  situated, 
able  or  qualified  by  law  to  act,  but  the  complaint  failed  to  state 
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this  fact,  and  plaintiff  asked  leave  to  amend,  to  remedy  the  defect, 
the  court  had  the  power  to  grant  the  application,  and  erred  in  its 
refusal  to  do  so.  While  the  rule  is  that  applications  for  leave  to 
amend  are  addressed  to  the  sound  discretion  of  the  court,  and  the 
refusal  of  a  court  to  permit  amendments  is  ordinarily  not  open  to 
review  on  appeal;  yet,  when  a  court  has  the  discretion  to  allow  an 
amendment  of  a  pleading,  and  refuses  to  exercise  its  discretion  on 
the  ground  of  a  want  of  power,  such  refusal  is  error,  and  a  substan- 
tial ground  for  appeal. 

Appeal,  from  a  judgment  in  favor  of  defendant, 
from  the  Second  Judicial  District  Court,  Valencia 
County.  Judgment  reversed,  and  cause  remanded, 
with  directions  to  permit  the  amendment  asked  for  by 
plaintiff. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Neill  B.  Field  for  appellant. 

All  appeals  from  inferior  tribunals,  such  as  justices 
of  the  peace  to  the  district  courts,  are  triable  anew  in 
said  courts  on  their  merits,  as  if  no  trial  had  been  had 
below.     Comp.  Laws,  N.  M.,  1884,  sec.  1848. 

No  want  of  form  is  sufficient  cause  for  abating  any 
matter  pleaded,  provided  the  court  can  see  in  it  suffi- 
cient matter  upon  which  to  base  a  decree  or  judgment; 
and  when  legal  exceptions  are  sustained  the  opposite 
party  is  entitled  to  leave  to  amend.    Id.,  sec.  1910. 

Each  party,  by  leave  of  court,  may  amend,  upon 
such  terms  as  the  court  may  think  proper,  at  any  time 
before  verdict,  judgment,  or  decree.     Id.,  sec.  1911. 

If  the  amended  complaint  offered  to  be  filed  stated 
the  facts,  the  justice  of  the  peace  had  jurisdiction.  Id., 
sec.  2425. 

Upon  appeal  in  such  action,  the  district  court 
shall  proceed  to  try  the  cause  de  novo.  Id.,  sec. 
2434. 

It  is  made  the  imperative  duty  of  the  court,  by  the 
statute,  to  permit  amendments  in  cases  of  this  charac- 
ter, in  furtherance  of  justice.     Id.,  sec.  2443. 

Vol.  5  n.  m.— 26 
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These  propositions  have  all  been  recognized  by  this 
court.     Sanchez  v.  Luna,  1  N.  M.  388. 

While  it  is  true  that  applications  for  leave  to  amend 
are  addressed  to  the  sound  discretion  of  the  court,  and 
the  refusal  of  the  trial  court  to  permit  amendments  is 
ordinarily  not  open  to  review  on  appeal,  it  is  well 
settled  that  where  a  judge  at  circuit  has  a  discretion  to 
allow  an  amendment  to  the  complaint,  and  refuses  to 
exercise  it  on  the  ground  of  wants  of  power,  such  re- 
fusal is  error  of  law,  and  ground  for  appeal.  Russell 
V.  Kohn,  20  N.  Y.  81. 

Whiteman,  J. — This  was  an  action  for  forcible 
entry  and  detainer,  commenced  by  the  appellant, 
Vicente  Sanchez  y  Contreas,  against  the  appellee,  Jesus 
Candelaria,  before  Pablo  Chaves,  justice  of  the  peace 
of  precinct  number  13,  in  the  county  of  Valencia.  The 
plaintiff,  in  his  complaint,  charges,  in  substance,  that 
on  the  third  day  of  January,  A.  D.  1888,  in  the  county 
of  Valencia,  he  was  legally  possessed  of  a  certain  piece 
of  land  or  tenancy  known  and  described  as  follows: 
'*  Said  land  is  composed  of  one  hundred  and  sixty 
acres  of  land,  deeded  in  favor  of  this  plaintiff,  and 
situated  in  a  place  called  '  La  Cienega, '  in  said  Valen- 
cia county'' — and  being  thus  possessed,  was  legally 
entitled  to  the  possession  of  said  land,  and  that  on  the 
twentieth  day  of  September,  1887,  the  defendant,  Jesus 
Candelaria,  illegally  and  by  force  entered  upon  said 
tract  of  land  and  dispossessed  the  plaintiff,  and  de- 
tained, and  still  detains,  the  possession  of  said  land, 
etc.  The  defendant,  Jesus  Candelaria,  appeared  and 
defended  the  action ;  and  upon  the  trial  thereof,  had 
on  the  thirteenth  day  of  February,  1888,  a  judgment 
was  rendered  in  favor  of  the  plaintiff,  whereupon  the 
defendant  sued  out  a  writ  of  certiorari,  and  thereby 
carried  the  case  by  appeal  to  the  district  court  of 
Valencia  county.   In  the  district  court  the  defendant,  on 
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the  twelfth  day  of  April,  A.  D.  1888,  filed  a  iaotion  to 
dismiss  the  cause  upon  the  ground  that  the  justice  of 
the  peace  before  whom  the  same  was  tried  was  without 
jurisdiction  of  the  subject-matter,  or  of  the  parties. 
The  plaintiflE,  on  the  eighteenth  day  of  April,  A.  D. 
1888,  moved  the  court  for  permission  to  file,  an 
amended  complaint.  The  amended  complaint  ten- 
dered by  the  plaintiff  set  out  a  proper  description  of 
the  land  in  dispute,  and  averred  that  the  land  was 
situated  in  precinct  number  16,  in  the  county  of 
Valencia,  and  that,  while  the  plaintiff  was  possessed  of 
the  land,  the  defendant,  Jesus  Candelaria,  by  force,  in- 
timidation, and  fraud,  entered  upon  the  land,  and 
detains  and  withholds  the  possession  thereof  from  the 
plaintiff.  It  also  contained  an  averment  that  at  the 
time  of  the  forcible  entry  complained  of  there  was  not, 
and  had  not  been  since,  a  justice  of  the  peace  in  the 
precinct  where  the  lands  were  situated  able  or  qual- 
ified by  law  to  act  in  the  premises,  and  that  for  that 
reason  the  action  was  instituted  in  precinct  number  13 
of  said  county  of  Valencia,  and  that  said  precinct 
number  13  adjoins  the  precinct  wherein  the  lands  are 
situated.  The  court  denied  and  overruled  the  motion 
to  permit  the  plaintiff  to  file  the  amended  complaint, 
and  the  cause  was  then  heard  upon  the  defendant's 
motion  to  dismiss  the  cause,  which  motion  was  sus- 
tained; and  the  cause  was  accordingly  dismissed.  The 
record  also  discloses  the  fact  that  the  court  refused  to 
permit  the  plaintiff  to  file  the  amended  complaint 
offered,  solely  upon  the  ground  that  the  court  had  no 
power  or  jurisdiction  to  permit  the  said  amendment. 
The  appellee,  Jesus  Candelaria,  has  not  appeared  in 
this  court,  and  no  brief  has  been  filed  by  him. 

But  one  question  is  presented  for  our  consideration 
in  this  cause,  viz.,  whether  the  district  court  had  power 
and  jurisdiction  to  permit  an  amendment  of  a  com- 
plaint made  in  an  action  of  forcible  entiy  and  detainer 
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before  a  justice  of  the  peace,  where  the  original  com- 
plaint failed  to  show  affirmatively  that  the  justice  of 
the  peace  had  jurisdiction  of  the  subject-matter  of  the 
suit,  and  if,  having  such  power,  and  having  refused  to 
exercise  it,  this  court  will  review  the  action  of  the 
district  court  in  respect  thereto.  We  understand  the 
Forcible  entry  rulc  to  bc  that  applicatlous  f  or  Icavo  to 
jurisdiction  of     amcud  are  addressed  to  the  sound  discre- 

justice  of  adjoin-  *»      i  -i        i  a  i        ^ 

mg  district.  tion  of  the  court,  and  the  refusal  of  a 
court  to  permit  amendments  is  ordinarily  not  open  to 
review  upon  appeal ;  but  where  a  court  has  a  discretion 
to  allow  an  amendment  of  a  pleading,  and  refuses  to 
exercise  such  discretion  upon  the  ground  of  a  want 
of  power,  such  refusal  is  error,  and  good  ground  for  an 
appeal.     Russell  v.  Conn,  20  N.  Y.  81. 

The  defect  in  the  original  complaint  consisted  in 
this,  that  the  lands  which  were  the  subject  of  the  con- 
troversy were  situated  in  precinct  number  16,  and  the 
action  was  commenced  before  the  justice  of  the  peace 
of  precinct  number  13,  in  Valencia  county.  That  the 
original  complaint  was  defective  will  not  be  questioned, 
but  it  was  within  the  power  of  the  plaintiff  to  have  re- 
cited facts  in  the  complaint  which  would,  if  true,  have 
conferred  jurisdiction  upon  the  justice  to  hear  the 
cause.  ^*  If  there  be  no  justice  of  the  peace  in  the  pre- 
cinct where  the  premises  are  situated,  able  or  qualified 
by  law  to  act,  suit  may  be  brought  before  some  justice 
of  the  peace  in  any  adjoining  precinct.''  Comp.  Laws, 
N.  M.  1884,  sec.  2425. 

Under  the  provisions  of  the  sections  of  the  statutes 
just  quoted,  all  that  was  necessary  to  have  given  the 
justice  of  the  peace  of  precinct  number  13  jurisdiction 
to  act  was  to  recite  in  the  complaint  that  there  was  no 
justice  of  the  peace  in  precinct  number  16  able  or 
qualified  by  law  to  act.  The  complaint  made  before 
the  justice  of  the  peace  did  not  recite  this  jurisdictional 
fact.     But  after  the  case  had  been  appealed  by  the  de- 
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fendant  to  the  district  court,  and  before  the  district 
court  had  considered  and  determined  the  defendant's 
motion  to  dismiss  the  cause,  the  plaintiff  asked  the 
court  for  permission  to  amend  the  complaint  by  recit- 
ing facts  which  would  have  given  the  court  jurisdiction, 
which  application  to  amend  was  refused.     We  think 

that,  if  the  application  to  amend  had  been 

Appbal:  power  of  -t  ^  "t       it  1*10 

district  court  to    made  while  the  case  was  pending  before 

the  justice  of  the  peace,  it  would  have 
been  the  duty  of  such  justice  to  have  permitted  the 
amendment  to  be  made,  and  that  the  plaintiff's  right 
to  amend  was  not  lost  by  the  case  having  been  ap- 
pealed to  the  district  court.  *'The  district  court,  on 
the  trial  of  an  appeal,  shall  proceed  de  novo."  Id., 
sec.  2434.  '^AU  appeals  from  inferior  tribunals  to  the 
district  courts  shall  be  tried  anew  in  said  courts  on 
their  merits,  as  if  no  trial  had  been  had  below."  Id., 
sec.  1848.  By  this  we  understand  that  the  cause  shall 
be  tried  upon  its  merits,  as  if  it  was  a  new  action  in 
the  court. 

The  court  is  to  be  in  nowise  trammeled  in  its 
mode  of  proceeding  by  the  irregular,  untechnical  acts 
of  the  justice  of  the  peace.  It  would  indeed  be  a  very 
hard  rule  to  deny  the  court  its  power  and  discretion, 
in  allowing  amendments,  to  place  a  cause  appealed  from 
the  justice  in  such  a  manner  before  the  court  as  to  be 
triable,  when  the  whole  trial  is  to  be  de  novo.  To  for- 
bid the  courts  this  power  to  amend  in  this  class  of 
cases,  when  the  power  is  so  general  and  broad  in  all 
other  civil  suits,  would,  in  this  country,  amount  to 
almost  a  denial  of  justice  through  the  means  of  ap- 
peals. The  justices  of  the  peace  are,  for  the  most 
part,  unskilled,  if  not  uninstructed,  in  legal  forms  and 
technical  proceedings.  The  records  in  appealed  causes 
in  the  courts  manifest  how  defective  and  inartificial  the 
business  in  the  precinct  tribunals  is  transacted.  The 
dockets  are  rare  that  can  exhibit  strict  regulacity.     If , 
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where  a  litigant  presents  himself  before  the  district 
court  with  his  appeal  in  hand,  the  court  is  powerless  in 
granting  to  the  parties  the  privilege  to  correct  and 
perfect  what  unskillf ulness  or  ignorance  has  defectively 
done,  the  result  must  be  that  suitors  will  be  turned 
from  the  court  with  heavy  bills  of  costs,  and  confi- 
dence in  legal  justice  be  destroyed.  Sanchez  v.  Luna, 
1  N.  M.  238. 

The  statute  requires  that  a  cause  appealed  ta 
the  district  court  shall  be  tried  anew  in  said  court, 
upon  its  merits,  as  if  no  trial  had  been  below.  The 
appeal  vests  the  district  court  with  power  to  try  the 
cause,  and  the  proceedings  upon  the  trial  in  that  court 
are  to  be  controlled  by  the  enlarged  rules  of  practice 
and  decisions  that  pertain  to  the  district  courts ;  and 
if  the  justice  of  the  peace  was  vested  by  law  with  juris- 
diction to  try  such  a  cause,  and  the  steps  taken  to  in- 
voke the  jurisdiction  were  defective,  such  defect  may 
be  cured  by  an  amendment  made  in  the  district  court. 
But  if  the  subject-matter  involved  in  the  cause  was 
such  that  a  justice  of  the  peace  would,  under  no 
circumstances,  have  jurisdiction  to  hear  and  determine^ 
then  the  appeal  would  not  vest  in  the  district  court 
the  power  to  hear  and  determine  the  cause.  The  action 
originated  before  the  justice  of  the  peace,  and  the 
character  or  form  of  the  action  could  not  be  changed 
upon  appeal  to  the  district  court.  Neither  could  the 
action  be  enlarged  upon  appeal  so  as  to  have  given  the 
plaintiff  greater  or  more  extended  relief  than  the  jus- 
tice  of  the  peace  might  lawfully  have  given  on  the 
case  made  below.  But,  to  the  extent  that  jurisdiction 
existed  in  the  justice  of  the  peace,  to  the  same  extent 
was  the  district  court  vested  with  jurisdiction  by  the 
appeal,  not  for  the  purpose  of  reviewing  or  correcting 
such  errors  in  law  as  may  have  appeared  by  the  trans- 
cript to  have  been  committed  by  the  justice  of  the 
peace,  because  the  district  court  did  not  sit  as  a  court 
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exercising  appellate  powers  to  correct  errors  in  law, 
but  to  try  the  case  de  novo,  upon  its  merits.  A  refer- 
ence to  the  several  sections  of  the  Compiled  Laws  of 
this  territory,  upon  the  subject  of  amendments  gen- 
erally, clearly  shows  a  liberal  legislative  intention  with 
respect  thereto,  viz.:  *'No  want  of  form  shall  be 
sufficient  cause  for  abating  any  matter  pleaded,  pro- 
viding the  court  can  see  in  it  sufficient  matter  upon 
which  to  base  a  decree  or  judgment ;  and  when  legal 
exceptions  are  sustained  the  opposite  party  shall  have 
leave  to  amend.''   Comp.  Laws,  N.  M.  1884,  sec.  1910. 

**Each  party,  by  leave  of  the  court,  shall  have 
leave  to  amend,  upon  such  terms  as  the  court  may 
think  proper,  at  any  time  before  verdict,  judgment,  or 
decree."     Id.,  sec.  1911. 

Section  2443,  Id.,  which  relates  particularly  to  the 
practice  in  trials  of  actions  of  forcible  entry  and  de- 
tainer, reads:  **A11  causes  removed  into  the  district 
court  in  pursuance  to  the  foregoing  sections  shall  be 
tried  de  novo,  and  the  court  shall  allow  all  amendments 
which  may  be  necessary,  in  furtherance  of  justice,  in 
all  cases  appealed  by  petition  or  certiorari,  or  in  the 
ordinary  mode."  Here  we  have  an  express  legislative 
declaration  upon  the  subject  of  amendments  of  this 
particular  class  of  actions.  The  purpose  of  the  statute 
is  to  promote  the  attainment  of  substantial  justice  be- 
tween the  parties.  Technical  objections  are  to  be 
disregarded,  and  the  case  tried  upon  its  merits.  We 
are  not  disposed  to  establish  a  rule  which  would  have 
the  effect  to  dwarf  or  limit  the  wise  and  liberal  spirit 
and  intent  manifested  in  these  legislative  enactments. 
To  do  so  would  be  to  subvert  the  legislative  power  and 
authority,  and  would  be  an  unwise  and  unjust  usurpa- 
tion by  the  court  of  powers  that  belong  exclusively  to 
the  legislative  authority. 

We  are  of  the  opinion  that  the  justice  of  the  peace 
possessed  jurisdiction  to  try  this  case;  that  the  steps 
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originally  taken  by  the  plaintiff  to  invoke  such  juris- 
diction were  defective ;  but  that  the  district  court  had 
the  power  to  permit  the  appellant  to  correct  such  defect 
by  an  amendment  of  the  complaint,  and  it  was  error 
for  the  court  to  refuse  him  permission  so  to  do.  The 
judgment  of  the  lower  court  will  be  reversed,  and  this 
cause  remanded  to  that  court,  with  directions  to  permit 
the  amendment  asked  for  by  plaintiff ;  and  it  is  so 
ordered. 

Long,  C.  J.,  Lee,  and  McFie,  JJ.,  concur. 


[No.  370.    January  23,  1890.] 

WILLIAM  BENT,  Plaintiff  In  Ereob,  v.  GUJAD- 
ALUPE  THOMPSON  et  al.  Defendants  In 

Ebbob. 

Wills— Seo.  1823,  Compiled  Laws,  N.  M.  1884— Cohhok  Law— Statutes 
Rblatino  to  Probate  Courts,  and  Probate  op  Wills— Acrr,  1889. — 
By  seetion  1823,  Compiled  Laws,  1884,  adopting  the  common  law  in 
1876,  as  the  basis  of  jorispradence  for  the  territory,  it  was  not  in- 
tended thereby  to  repeal  the  statate  laws,  but  only  to  adopt  so  mnch 
of  the  common  law  as  did  not  conflict  therewith.  Browning  v.  Est. 
of  Browning,  3  N.  M.  (Gil.)  675.  The  statute  laws  in  relation  to  pro- 
bate courts,  and  defining  the  manner  in  which  wills  should  be  pro- 
bated in  this  territory,  remained  in  force  until  modified  by  the  act  of 
1889,  and  were  the  basis  and  authority  of  our  probate  courts. 

Id.— Probate  op— Civil  Law,  Schmidt's  Laws  op  Spain  and  Mexioo, 
Art.  1019— Eearnet  Code,  Seo.  1365,  Compiled  Laws,  N.  M.— By 
the  civil  law,  which  was  in  force  prior  to  the  conquest,  and  which  in 
many  respects  remained  in  force  for  many  years  after  the  treaty  of 
cession,  and  also  by  chapter  15  of  the  laws  by  Pedro  Mnrillo  Velarde, 
relating  to  the  probate  of  wills,  which  were  also  in  force  before  the 
cession,  and  which  were  continued  in  force  by  the  £eamey  Code, 
section  1365,  Compiled  Laws,  no  provision  is  made  for  notice,  by  pub- 
lication, or  otherwise,  to  heirs,  or  other  interested  parties,  to  be 
present  at  the  probating  of  a  will.  Only  the  witnesses  to  the  will  are 
to  be  summoned,  and  any  person  having  possession  of  the  will  may 
present  it  for  probate.  Only  one  form  of  probate  is  prescribed  to 
render  it  valid. 
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Id.— Be-pbobate  of— Lihitation  of  Actions  as  to  Infants— Sbcs.  1869, 
1881,  Compiled  Laws,  N.  M.  1884. — The  statates  of  the  territory  have 
fixed  a  time  within  which  an  infant  mnst  assert  his  rights  after  at- 
taining his  majority  and  unless  he  does  so  within  the  prescribed 
period  he  will  be  deemed  to  have  waived  them.  The  time  prescribed 
is  one  year,  except  when  real  estate  is  involved,  in  which  case  the 
period  is  extended  to  three  years.  A  proceeding  by  an  infant  heir  to 
re-probate  a  will,  commenced  four  years  after  his  becoming  of  age  is, 
therefore,  barred.    Compiled  Laws,  1884,  sees.  1869,  1881. 

Ebbob,  from  a  judgment  in  favor  of  defendants, 
to  the  First  Judicial  Court,  Taos  County.  Judgment 
affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Caldwell  Yeaman,  Wells,  MoNeal  &  Taylob 
for  plaintiff  in  error. 

The  probate  court  had  jurisdiction  to  entertain  and 
allow  the  petition. 

By  the  laws  of  New  Mexico  in  force  at  the  time  of 
the  death  of  Alfred  Bent,  the  petitioner  and  his  infant 
brothers  were  the  direct  heirs  of  the  ancestor,  and  suc- 
ceeded to  all  his  property  rights.  Comp.  Laws,  chap. 
4,  sees.  1,  2,  p.  44. 

At  common  law  two  forms  for  the  probate  of  wills 
were  recognized:  The  first,  known  as  the  probate  in 
common  form,  where  the  executor  presents  the  will 
before  the  judge  or  ordinary,  and  in  the  absence  of 
parties  interested,  and  without  citing  them,  produces 
witnesses  to  establish  the  will  (1  Wms.  Ex'rs.  [6  Am. 
Ed.]  325),  and  the  second,  in  solemn  form  or  per  testes, 
where  the  widow  and  next  of  kin  are  cited  to  be  present 
at  the  probate  of  the  will  and  to  examine  the  witnesses 
and  those  propounding  the  same.     Id.  333. 

Where  the  probate  was  made  in  the  common  form, 
the  heirs  or  any  person  having  an  interest  were  entitled 
at  any  time  within  thirty  years  to  cite  the  executor  to 
make  proof  of  the  will  in  solemn  form.     Id.  334. 

And  this  right  of  the  next  kin  was  so  highly  re- 
garded that  it  was  held  to  be  a  matter  of  common  right. 
Id.  336. 
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In  the  American  states  the  probate  of  the  will  of  a 
decedent  is  generally  regulated  by  statute.  In  those 
states  where  probate  in  common  form  is  permitted,  the 
provision  of  the  common  law  requiring  a  subsequent 
probate  in  solemn  form,  on  petition  of  the  heir,  is  rec- 
ognized. Noyes  v.  Barber,  4  N.  H.  412;  George  v. 
George,  47  Id.  44 ;  Brown  v.  Gibson,  1  Nott.  &  McC. 
326;  Randolph  v.  Hughes,  89  N.  C.  429,  citing  the 
words  of  Sir  John  Nichols  in  Bell  v.  Armstrong,  2 
Eccl.  Rep.  139.  Also  Ralston  v.  Telfair,  1  Dev.  and 
Bat.  482;  Ethridge  v.  Corprew,  3  Jones,  14;  Hamber- 
lin  V.  Terry,  7  How.  (Miss.)  143;  Wall  v.  Wall,  30 
Miss.  96;  Cowden  v.  Dobyns,  5  Sm.  &  M.  82;  Garner 
V.  Lansford,  12  Id.  558;  Hubbard  v.  Hubbard,  7  Ore- 
gon, 44;  Sowell  V.  Sowell,  40  Ala.  243,  citing  Roy  v. 
Seigrist,  19  Id.  810;  Stapleton  v.  Stapleton,  21  Id.  587, 
Bradley  v.  Andress,  27  Id.  596;  Lovett  v.  Chisholm, 
30  Id.  88;  Roby  v.  Hannon,  6  Gill.  463;  Clagget  v. 
Hawkins,  11  Md.  386.  See,  also,  Walker  v.  Perry- 
man,  23  Ga.  317;  Lively  v.  Harwell,  29  Id.  508;  Rogers 
V.  Winton,  2  Humph.  (Tenn.)  178;  Gibson  v.  Lane,  9 
Yerg.  475,  citing  Satterwhite  v.  Satterwhite,  1  Eng. 
Con.  Ecc.  151,  425;  Burrow  v.  Ragland,  6  Humph. 
481 ;  Lomax  on  Wills;  3  Redf.  on  Wills,  chap.  1,  sec.  3 ; 
Schouler  on  Ex'rs,  sees.  67-70. 

**It  is  laid  down  by  Godolphin  that  the  probate  of 
a  will  in  common  form  may  be  reexamined  at  any  time 
within  thirty  years  after  such  probate.''  Noyes  v.  Bar- 
ber, 4  N.  H,  412.  See,  also,  Brown  v.  Gibson,  1  Nott. 
&  McC.  C.  326;  Claggett  v.  Hawkms,  11  Md.  387. 

It  appears  that  the  petitioner  in  this  case  had  come 
to  his  majority  less  than  three  months  prior  to  the  in- 
itiation of  his  petition.  But  if  he  had  been  of  full  age 
at  the  time  of  the  probate,  if  he  had  accepted  a  legacy 
thereunder,  this  still  would  have  been  no  bar.  1  Wms. 
Ex'rs,  336. 

The  proceeding  by  petition  and  citation  to  the  ex- 
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ecutor  and  terre-tenants  was  the  proper  proceeding* 
Equity  has  no  jurisdiction  either  to  allow  or  revoke  the 
probate  of  a  will.  In  re  Broderick's  Will,  21  Wall. 
503. 

The  only  process  open  to  the  heirs  was  by  petition 
in  the  probate  court.  This  was  the  form  of  proceeding 
adopted  in  every  one  of  the  American  cases  cited,  and 
it  was  the  form  prevailing  in  the  English  courts.  Cow- 
den  V.  Dobyns,  5  Smedes  &  M.  90;  and  also  counte- 
nanced in  the  supreme  court  of  the  United  States. 
McArthur  v.  Scott,  5  Sup.  Ct.  Rep.  670;  Sup.  Ct. ;  113, 
U.  S.  340. 

Fkank  Springeb,  Catbon,  Knaebel  &  Clancy  for 
defendants  in  error. 

The  probate  court  has  no  jurisdiction  to  entertain 
the  petition.  All  the  cases  cited  by  plaintiflE  in  error 
to  sustain  tbfi  jurisdiction  are  common  law  authorities, 
and  have  no  application  to  this  case.  Comp.  Laws,  N» 
M.  1865,  chap.  2. 

Section  1823  of  Compiled  Laws,  1884,  was  enacted 
in  1876,  and  this  court  has  held  that  the  common  law 
was  not  in  force  prior  to  that  time.  Browning  v.  Brown- 
ing, 9  Pac.  Rep.  677.  However,  it  does  repeal  the 
special  statutes  as  to  testaments,  which  reappear  in 
title  20,  Compiled  Laws,  1884. 

Chapter  15  of  the  laws  by  Pedro  Murillo  Velarde, 
which  treats  of  the  validation  of  wills,  provides  that 
any  person  having  an  interest  in  the  estate  may  ask  to 
have  a  will  approved,  but  contains  no  provision  requir- 
ing the  citation  of  heirs,  nor  for  the  re-probate  of  a  will, 
and  our  statutes  are  equally  silent. 

Section  17,  chapter  3,  Cotopiled  Laws,  1865,  shows 
what  our  laws  require,  and  the  record  made  by  the 
probate  court  in  this  case,  more  than  twenty  years  be- 
fore the  petition  was  filed,  shows  that  the  law  was  com- 
plied with.    Comp.  Laws,  1884,  sec.  1393. 
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The  petition  in  this  case  is  barred  by  the  statute  of 
limitations.     Comp.  Laws,  1884,  sees.  1863,  1869. 

The  statement  in  the  brief  of  counsel  for  plaintiff  in 
error  that  '^the  petitioner  had  come  to  his  majority  less 
than  three  months  before  the  initiation  of  his  petition" 
is  erroneous.  Counsel  were  doubtless  misled  by  a  mis- 
take of  the  printer  in  substituting  ^*1887''  for  **1883." 
Eeference  to  the  original  transcript  on  file  will  show 
the  error. 

The  judgment  of  the  probate  court  is  beyond  its 
jurisdiction.  Comp.  Laws,  1865,  chap.  6,  sec.  9; 
Comp.  Laws,  1884,  sec.  1446. 

McFiE,  J. — This  is  an  action  originating  in  the  pro- 
bate court  of  Taos  county,  wherein  William  Bent  seeks 
a  re-probate  of  a  will  probated  in  the  year  1867  as  the 
will  of  Alfred  Bent,  his  father.  In  his  petition,  which 
was  filed  in  said  court  on  the  twelfth  day  of  August, 
A.  D.  1887,  William  Bent  alleges,  in  substance,  that 
his  father,  Alfred  Bent,  died  December  9, 1865,  leaving 
as  his  sole  heirs  at  law  his  widow,  Guadalupe  Bent, 
now  the  wife  of  one  Greorge  W.  Thompson,  Charles 
Bent,  William  Bent,  also  known  as  Julian  Bent,  and 
Alberto  Silas  Bent,  all  of  said  children  being  infants ; 
that  letters  of  administration  were  granted  to  said 
Guadalupe  Bent  upon  said  estate,  April  12,  1866;  that 
on  the  sixth  day  of  March,  1867,  his  mother,  Guada- 
luge  Bent,  presented  to  the  probate  judge  of  said 
county,  and  had  probated,  a  will,  alleging  it  to  be  the 
will  of  Alfred  Bent,  and  that  neither  he  nor  his  broth- 
ers were  notified,  or  were  present,  when  said  will  was 
probated.  The  petitioner  further  alleges,  on  informa- 
tion and  belief,  that  the  will  probated  was  not  the  will 
of  his  father,  but  says  that,  if  it  was,  the  testator  was 
of  unsound  mind  when  it  was  executed;  that  the  wit- 
nesses named  were  not  present  at  the  making  of  the 
will,  nor  were  they  examined  when  said  will  was  pro- 
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bated.  He  alleges  that  the  Maxwell  Land  Grant  Com- 
pany and  the  Maxwell  Land  Grant  &  Railway  Company 
have  or  claim  some  right  or  interest  in  the  premises, 
and  prays  that  citation  may  issue  requiring  said  Guad- 
alupe Bent,  now  Thompson,  to  appear  and  make  solemn 
proof  of  said  will,  and  that  Charles  Bent,  Alberto  Silas 
Bent,  and  the  above  named  companies,  be  cited  to  be 
present  and  hear  said  proofs.  A  copy  of  the  will  is 
attached,  and  is  as  follows: 

**In  the  name  of  God,  Amen.  I,  Alfred  Bent, 
being  of  sound  mind  and  memory,  and  knowing  the 
uncertainty  of  life  and  the  certainty  of  death,  do  here- 
by devise  and  decree  as  my  last  will  and  testament,  in 
presence  of  the  subscribing  witnesses,  as  follows,  to 
wit:  First.  I  give  and  bequeath  unto  my  wife,  Guad- 
alupe Long  Bent,  for  the  maintenance  of  her  and  my 
three  children,  Charles,  William,  and  Silas  Bent,  all  of 
my  real  and  personal  property,  money,  goods,  and 
effects,  after  my  just  debts  have  been  paid,  which  are 
as  follows,  to  wit:  To  North  &  Scott,  of  St.  Louis, 
the  sum  of  five  hundred  and  sixty-nine  dollars,  with 
interest;  to  Mrs.  S.Beuthner  and  L.  B.  Maxwell,  sixty 
dollars;  to  David  Webster,  the  sum  of  four  dollars — 
which  debts  I  derire  shall  be  paid.  I  desire  that  my 
said  wife  shall  be  my  executor,  and  may  join  with 
her,  if  necessary,  any  person  who  may  desire  for  her 
benefit,  and  that  of  my  children,  heirs  as  aforesaid.  In 
testimony  whereof  I  have  this  sixth  day  of  December, 
A.  D.  1865,  subscribed  my  name,  in  the  presence  of 
subscribing  witnesses.  Codicil.  The  debt  due  North 
&  Scott,  of  the  city  of  St.  Louis,  is  jointly  due  by  my- 
self and  Horatio  Long,  of  Colorado  territory. 

**Albebt  Bent. 

** Witnesses:      Fernando  Maxwell, 

''W.   A.  KiTTRIDGE, 

'*Jas.  S.  Hurst, 
'* Charles  Hart." 
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Citation  issued  August  12,  1887,  returnable  Sep- 
tember 5,  1887. 

On  the  opening  of  court  on  the  fifth  day  of  Sep- 
tember, 1887,  T.  B.  Catron,  attorney  of  defendant 
companies,  appeared  in  behalf  of  said  companies, 
and  filed  a  written  protest  and  motion  to  dismiss  the 
cause  for  numerous  reasons,  in  substance,  that  the  will 
had  been  probated  more  than  twenty  years  in  the  same 
court,  and  could  not  be  re-probated;  that  the  court 
had  no  jurisdiction ;  that  the  proceeding  was  barred 
by  limitation ;  that  there  was  no  law  authorizing  the 
re-probate  of  the  will ;  and  that  the  proceeding  was 
barred  by  reason  of  laches  and  unreasonable  delay. 
The  court  overruled  the  motion,  and,  after  hearing  tes- 
timony, entered  judgment  declaring  the  former  pro- 
bate of  the  will  illegal,  and  annulling  the  record  of 
same,  on  September  7,  1887.  From  said  judgment  an 
appeal  was  taken  by  defendant  companies  to  the  dis- 
trict court  for  Taos  county,  where,  at  the  November, 
1887,  term  thereof,  the  following  motion  was  made  and 
allowed,  dismissing  the  cause,  and  declaring  said  pro- 
ceedings of  the  probate  court  at  the  September  term, 
1887,  in  regard  to  the  probate  of  the  will  of  Alfred 
Bent,  null  and  of  no  effect.  The  motion  was  as  fol- 
lows: 

*'Now  comes  the  Maxwell  Land  Q-rant  Company, 
and  the  Maxwell  Land  Grant  and  Railway  Company, 
and  move  the  court  to  declare  null  and  of  no  effect  all 
of  the  proceedings  contained  in  the  record  had  by  the 
judge  of  the  probate  court  of  the  county  of  Taos  at  the 
September  term  of  said  court,  with  reference  to  the 
reprobate  of  the  will  of  Alfred  Bent,  and  especially 
the  part  of  said  record  declaring  said  will  not  to  be  the 
last  will  of  Alfred  Bent.  ( 1 )  Because  the  same  were 
not  had  in  conformity  with  the  provisions  of  an  act  of 
the  legislative  assembly  of  the  territory  of  New  Mexico 
approved  January  26,  1861,  entitled  'An  act  amenda- 
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tory  of  the  law  of  testaments,'  and  being  sections  1446, 
1447,  1448,  and  1449  of  the  Compiled  Laws  of  1884. 
(2)  Because  said  probate  judge  and  court  rejected 
and  in  eflEect  declared  said  will  of  Alfred  Bent  null 
and  contrary  to  law.  (3)  Said  probate  court  and 
probate  judge  declared  said  will  of  Alfred  Bent  null 
and  void,  under  the  pretext  of  want  of  solemnities 
prescribed  by  law  for  making  wills.  (4)  Because 
said  probate  judge  did  not  return  said  will  to  the  per- 
son who  may  have  applied  for  the  approval  thereof, 
either  said  William  Bent  or  Guadalupe  Thompson  or 
any  other  person,  nor  did  he  note  at  the  foot  of  said 
document  the  positive  reasons  on  which  he  founded  any 
opinion  why  he  refused  to  approve  said  will.  (5)  Said 
will  has  not  been  presented  to  the  district  court  by  any 
person  to  whom  the  same  has  been  returned,  nor  has 
the  same  been  returned  to  any  one  whoever.  (6)'  Be- 
cause neither  the  probate  court  nor  the  probate  judge 
had  jurisdiction  to  entertain  the  said  petition,  or 
grant  the  prayers  thereof.  (7)  Because  neither  said 
probate  court  nor  said  probate  judge  could  inquire  into 
the  validity  of  the  acts  of  the  probate  court  or  the  pro- 
bate judge,  done  at  a  regular  term  of  the  probate  court, 
more  than  twenty  years  prior  to  the  filing  of  said  peti- 
tion of  William  Bent.  (8)  Because  neither  said  pro- 
bate court  nor  said  probate  judge  had  any  authority  or 
right  to  review  the  action  of  his  predecessor,  or  of  the 
probate  court  done  in  regular  term,  over  twenty  years 
before  the  application.  (9)  Because  said  will  was 
made  and  executed  and  approved  before  the  common 
law  came  in  force  in  this  territory,  and  there  was  no 
law  in  force  at  the  time  of  making,  executing,  and  pro- 
bating of  said  will  allowing  a  re-probate  thereof.  (10) 
Because  the  laws  in  force  at  the  time  of  the  making 
and  execution  of  said  will  and  the  death  of  the  testator 
did  not  provide  for  or  permit  any  re-probate.     (11) 


416  Bent  v.  Thompson.  [5  N.  M» 

Because  said  petitioner  "has  been  guilty  of  laches,  and 
has  not  made  his  application  in  due  and  lawful  time. 
(12)  Because  said  proceedings  are  illegal  and  void^ 
and  unauthorized  by  law.  (13)  Because  the  proceed- 
ings declaring  said  will  not  to  be  the  will  of  Alfred 
Bent,  deceased,  are  illegal  and  contrary  to  law,  and  not 
in  the  jurisdiction  of  the  probate  judge  or  probate 
court,  and  these  respondents  especially  pray  the  court 
to  declare  the  same  null  and  void.  (14)  The  record 
shows  that  neither  the  probate  court  nor  the  probate 
judge  made  any  investigation  as  to  the  validity  of  said 
will,  although  it  appears  the  witnesses,  or  someiof  them, 
had  been  before  him  at  the  same  term  in  the  matter  of 
said  petition.  (15)  Because  said  record  is  in  other 
respects  vague,  uncertain,  and  insufficient,  and  not  in. 
accordance  with  law. 

** Catron,  Knaebel  &  Clancy, 
** Attorneys  for  said  Companies." 

To  reverse  this  judgment  the  cause  is  brought  to 
this  court. 

It  is  insisted  by  defendants  in  error  that  there  is 
an  error  on  the  first  page  of  the  printed  record,  in  that 
the  date  when  William  Bent  arrived  at  his  majority  is 
stated  to  have  been  **May  31,  A.  D.  1887."  They 
insist  that  it  should  have  been  ''May  31,  A.  D.  1883." 
The  plaintiflE  in  error  assumes  the  correctness  of  the 
record  by  basing  an  argument  upon  its  correctness^ 
and  it  becomes  important  for  the  court  to  know  which 
is  the  correct  date.  An  inspection  of  this  record  dis- 
closes the  fact,  to  our  satisfaction,  that  the  date  ''1887" 
is  an  error,  and  should  be  "1883."  It  will  be  observed 
that  on  page  10  of  the  record,  where  the  petition  is 
again  set  out  in  full,  the  date  is  given  as  "1883,"  and 
the  ages  agree  with  the  order  in  which  the  names  are 
given  in  the  will.  These  considerations,  it  is  true,  may 
not  be  conclusive;    but  when  added  to  these  is  the 
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admission  in  the  petition  that  plaintiff  in  error's 
father  died  December  9,  1865,  all  doubt  is  removed,  as 
petitioner  makes  the  farther  admission  that  he  was 
living  when  his  father  died,  thereby  showing  that 
''1887''  can  not  be  the  correct  date.  From  this  it  will 
be  seen  that  the  petitioner  had  arrived  at  his  majority- 
more  than  four  years  prior  to  the  commencement  of 
this  suit  in  the  probate  court.  The  certified  record 
shows  the  conclusion  above  to  be  correct. 

Plaintiff  in  error  cites  numerous  authorities  to  the 
effect  that  under  the  English  common  law  two  forms 
of  probating  a  will  were  recognized,  namely,  the  com- 
mon and  solemn  forms.  The  common  form  required 
no  notice  to  the  heirs  or  interested  parties,  while  the 
solemn  form  required  such  parties  to  be  cited  to  appear ; 
and,  where  a  will  had  been  probated  in  common  form, 
any  interested  party  could  appear,  and  have  the  will 
re-probated  in  solemn  form,  at  any  time  within  thirty 
years.  Such  was  the  practice  in  the  ecclesiastical 
courts,  which  were  in  fact  the  probate  courts  of  Eng- 
land. Plaintiff  in  error  also  refers  to  several  of  the 
state  courts'  maintaining  the  double  form  of  probating 
a  will,  but  an  examination  of  these  authorities  shows 
that  the  courts  of  those  states  were  either  governed  by 
the  common  law,  or  by  special  statute  regulating  the 
practice.  Plaintiff  in  error  assumes  that  the  rules  of 
the  common  law  govern  this  case,  as  it  will  be  observed 
that  the  petition  demands  a  re-probate  of  the  will  in 
solemn  form,  and  authorities  cited  are  all  in  support  of 
that  view ;  while  the  defendants  in  error  contend  that 
the  probate  of  a  will  in  this  territory  is  a  purely  statu- 
tory proceeding,  and  that  the  laws  of  this  territory  do 
not  recognize  the  double  form  of  probating  wills  pre- 
scribed by  the  common  law,  nor  require  notice  to  heirs 
or  legatees.  Let  us  therefore  examine  this  subject 
with  a  view  to  determine  what  law  governs  this  case* 

Vol.  5  n.  m. — il 
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The  civil  law  was  undoubtedly  in  force  prior  to 
conquest  and  the  treaty  of  peace  between  the  republic 
Probate  of  wills:  ^^  Mcxico  and  thc  United  States,  and  in 
Sil  c^p"^*     many  respects  remained  in  force  for  many 
^*'^**  years    afterward.      The    Laws  of  Pedro 

Murillo  Velarde,  in  relation  to  the  execution  and  prov- 
ing (or  probating)  of  wills,  and  administration  of 
estates  of  decedents,  dating  back  to  1790,  were  also  in 
force,  and  were  continued  in  force  by  specific  provi- 
sion of  the  Kearney  Code  in  1846.  Comp.  Laws,  N.  M. 
1865.  Under  the  civil  law,  the  only  provisions  made 
for  proving  a  will  (which  is  equivalent  to  probating) 
are  as  follows:  **In  order  that  an  open  testament, 
made  before  witnesses  without  a  notary,  can  have 
eflEect,  it  must  be  declared  valid  by  the  judge.  For  the 
purpose  of  obtaining  his  sanction,  anyone  having  an 
interest  in  its  disposition  may  apply  to  the  judge,  who 
must  summon  the  witnesses  present  at  the  execution  of 
the  testament;  and,  upon  his  finding  that  it  has  been 
truly  made,  he  shall  declare  it  a  valid  testament,  and 
order  it  to  be  inscribed  in  the  registers  of  some  notary. '' 
Schmidt,  Laws  Spain  and  Mexico,  pp.  214,  215,  art. 
1015. 

In  regard  to  a  close  or  sealed  will,  the  provision  is 
as  follows:  ''When  the  testator  is  dead,  the  person 
believing  himself  heir  or  legatee  must  apply  to  the 
judge  to  have  it  opened.  Thereupon  the  judge  must 
order  the  person  who  has  possession  of  the  testament 
to  bring  it  before  him,  and,  having  summoned  the 
witnesses,  exhibit  it  to  them  for  the  acknowledgment 
of  their  signatures.  When  such  acknowledgment  has 
been  made  by  all  the  witnesses,  or  at  least  four  of  them, 
if  the  others  can  not  be  had,  he  shall  proceed  to  open 
the  testament.''  Partidas,  lib.  3,  tit.  2,  p.  6;  Schmidt, 
Laws  Spain  and  Mexico,  art.  1019.  These  laws,  it  will 
be  observed,  do  not  provide  for  notice,  by  publication 
or  otherwise,  to  heirs  or  interested  parties  to  be  present 
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at  the  probating  of  the  will ;  only  the  witnesses  to  the 
will  are  to  be  summoned.  Any  interested  party  or 
person  having  possession  of  the  will  might  present  the 
same  for  probate;  and  there  is  but  one  form  of  probate 
recognized,  so  far  as  we  have  been  able  to  discover. 
The  Laws  of  Pedro  Murillo  Velarde  are  almost  identi- 
cal, and  provide:  * 'Chapter  15. — Of  the  Sealed  Testa- 
ment, and  the  Proving  of  the  Nuncupative  Testament 
not  Made  Before  a  Notary. — The  testator  who  has 
executed  a  sealed  testament  being  dead,  the  heir  named, 
the  legatee,  and  the  executor  may  ask  that  it  be  opened, 
with  the  intention  that  such  disposition  be  declared 
valid,  or  the  child  omitted,  or  unjustly  disinherited, 
and  the  heirs  ab  intestato,  with  the  intention  that  it  be 
declared  void ;  wherefore,  anyone  who  may  be  inter- 
-ested  may  ask  it,  swearing  that  he  does  not  do  so  in 
bad  faith,  but  under  the  presumption  that  he  has,  that 
he  is  interested.  This  petition  should  be  made  to  the 
regular  secular  judge,  and  in  it  be  expressed  that  the 
testator  died  under  this  disposition,  and  the  judge  shall 
direct  that  it  be  brought  immediately,  in  order  that  it 
be  opened ;  and,  it  being  in  another  place,  he  will  set 
a  time  for  him  who  may  have  it,  in  order  that  he  may 
present  it;  and  if  he  be  contumacious,  he  shall  pay  to 
him  who  shall  demand  it  the  legacy  which  may  be  left 
to  him  in  the  testament,  and  the  damage  that  his  con- 
tumacy may  cause  him.  Before  proceeding  to  the 
opening,  the  judge  shall  require  that  the  instrumental 
witnesses  identify  in  his  presence  their  signatures,  that 
of  the  testator,  and  the  sealed  envelope  which  may 
inclose  the  testament,  and  that  they  depose  as  to  the 
decease  of  the  testator,  because  they  may  have  heard 
of  it  or  seen  it;  and,  not  knowing  it,  the  notary  shall 
<5ertify  to  it,  because  he  has  seen  it,  giving  certificate 
of  identity,  or  because  he  was  told  of  it  in  his  house  or 
neighborhood ;  because,  before  the  death  be  proved  the 
opening  can  not  be  proceeded  with.    If  the  witnesses 
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are  dead,  or  are  absent  without  their  whereabouts  being- 
known,  information  shall  be  given  of  it,  that  at  the^ 
time  of  the  execution  they  lived  and  were  at  the  place, 
and  that  they  were  persons  who  could  testify;  and  the 
same  as  to  the  legality  of  the  notary  before  whom  it 
was  executed,  if  he  should  be  dead ;  and,  if  there  should 
be  anyone  who  may  know  their  signatures,  he  shall 
identify  them,  or  they  shall  be  proved.  But  if  the  wit- 
nesses are  alive,  and  can  not  all  be  had,  it  will  be  suffi- 
cient that  the  majority  of  them  appear;  and  if  this 
can  not  be  done,  and  the  judge  should  understand  that 
to  omit  the  opening  there  might  result  damage  to  the 
pai*ties  in  interest,  he  may  call  responsible  men,  and 
before  them  open  the  testament,  have  it  copied  and 
read,  and,  the  responsible  men  signing  it,  have  it  closed 
and  preserved,  in  order  that,  when  the  instrumental 
witnesses  present  themselves,  they  may  recognize  it  in 
thfe  prescribed  form.  If  it  should  not  be  opened  before 
the  notary  who  witnessed  its  execution,  he  should 
acknowledge  his  signature  and  signet.  The  identifica- 
tion being  made  by  the  witnesses,  and  the  envelope  not 
being  torn  or  erased,  nor  being  suspicious  by  reason  of 
any  other  cause,  the  judge  shall  have  it  opened  in  the^ 
presence  of  the  notary  and  witnesses,  and  reading  it 
first  to  himself  in  case  the  testator  should  direct  that 
any  part  should  not  be  read  or  published  until  a  certain 
time,  in  which  he  should  accede  to  his  wishes,  he  will 
have  it  read  and  published  in  the  presence  of  all; 
directing  that  it  be  made  a  public  document,  to  which 
end  it  shall  be  filed  in  the  records  of  the  notary  before 
whom  it  is  opened,  and  to  the  rest  (a  copy)  of  the 
clause  which  relates  to  them,  with  the  beginning  and 
end  of  the  testament.  If  the  testamentary  disposition 
should  be  written  on  common  paper,  but  before  the 
competent  number  of  witnesses,  the  heir  or  executor 
shall  apply  to  the  judge  presenting  it  to  him^  stating 
(the  name  of)  the  person  who  wrote  it,  that  whick 
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passed  at  that  time,  the  reason  why  it  was  made  so, 
and  without  the  presence  of  a  notary,  and  that  the 
testator  died  under  it;  and  asking  that,  after  taking 
the  declaration  of  the  witnesses  and  the  acknowledg- 
ment of  their  signatures,  that  that  disposition  be 
-declared  a  nuncupative  testament,  that  there  be  given 
the  proper  copies  to  the  parties  in  interest,  and  that  it 
be  filed  in  the  record  of  the  notary.  The  judge  shall 
direct  that  the  information  be  received,  and,  it  being 
done,  he  shall  proceed  accordingly.  If  the  testator 
manifested  his  will  by  word  alone  before  the  legal  num- 
i)er  of  witnesses,  the  same  proceedings  shall  be  had, 
omitting,  of  course,  the  presentation  of  the  common 
paper,  which  does  not  exist,  and  asking  that  the  depo- 
sitions of  the  witnesses  may  be  declared  to  be  the  testa- 
ment of  the  deceased.  ^ ' 

Under  these  laws,  any  person  interested  could  have 
a  will  probated  without  notice  to  the  heirs,  or  other 
interested  parties.  Only  witnesses  were  required  to  be 
summoned,  only  oae  form  of  probate  was  prescribed, 
and  yet  the  will  would  be  declared  valid.  By  the 
Kearney  Code,  the  Velarde  Laws  in  relation  to  wills 
and  estates  were  continued  in  force.  '*The  laws  here- 
tofore in  force  concerning  descents,  distributions,  wills, 
and  testaments,  as  contained  in  the  treatises  on  these 
subjects,  written  by  Pedro  Murillo  de  Lorde  (Velarde), 
shall  remain  in  force  so  far  as  they  are  in  conformity 
with  the  constitution  of  the  United  States,  and  the 
state  laws  in  force  for  the  time  being.''  Comp.  Laws, 
N.  M.,  sec.  1365.  The  probate  courts  were  given  exclu- 
sive jurisdiction  over  the  probate  of  wills,  and  the  con- 
testing thereof.  Appeals  were  allowed  from  the  pro- 
bate to  the  district  courts  in  the  same  manner  as  from 
the  district  to  the  supreme  courts.  Appeals  from  the 
district  to  the  supreme  court  were  allowed,  if  taken  dur- 
ing the  same  term  at  which  judgment  or  decision  was 
rendered,  if  during  the  same  term  appellant  or  his 
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agent  should  file  an  affidavit  of  merit,  and  bond.  By- 
section  17  of  the  act  of  January  12,  1852  (Comp.  Laws 
N.  M.,  sec.  1393),  it  was  provided  that  ''probate  judges 
in  their  respective  counties  are  authorized  to  qualify 
wills,  by  receiving  the  evidence  of  the  witnesses  who 
were  present  at  the  time  of  making  the  same,  and  all 
other  acts  in  relation  to  the  investigation  of  the  valid- 
ity thereof.''  The  word  ''quality''  is  equivalent  to  the 
word  "probate"  in  the  above. section,  and  is  intended 
to  convey  the  same  meaning.  By  the  act  of  January 
26,  1861  (Compiled  Laws,  sees.  1446-1449),  it  was 
provided:  "No  judge  of  probate  shall  have  the  power 
to  declare  any  will,  codicil,  or  any  other  testamentary 
disposition  to  be  null  and  void,  under  the  pretext  of 
the  want  of  the  solemnities  prescribed  by  the  laws  of 
this  territory  by  the  testator  making  such  disposition." 
Then  follow  three  sections  of  the  same  act,  which  pro- 
vide, in  substance,  that  when  a  will  is  presented  for 
probate,  if  the  probate  judge  has  any  doubt  as  to 
whether  he  should  approve  the  will  or  not,  or  "if,  in 
the  judgment  of  such  judge,  the  will  offered  for  pro- 
bate does  not  merit  his  approval,"  he  shall  return  the 
will  immediately  to  the  person  who  presented  it  for 
probate,  noting  on  the  foot  of  the  wiU-  his  reasons  for 
refusing  approval.  The  third  section  of  the  act  then 
provides  that  it  shall  be  the  duty  of  the  person  to  whom 
the  will  is  returned  to  present  the  same  at  the  next 
regular  term  of  the  district  court  of  the  county,  and  it 
is  made  the  duty  of  the  district  court  to  examine  into 
the  matter,  declare  by  its  decision  whether  it  is  valid 
or  null  and  void,  and  then  return  the  will  to  the  party. 
There  is  a  proviso  in  the  last  section  of  this  act  which 
reads  as  follows:  "That  any  proceedings  had  by  said 
judges  of  probate,  not  in  conformity  with  the  provi- 
sions of  this  act,  shall  be  declared  null  and  of  no  effect 
by  the  district  court,  and  all  at  the  cost  of  the  said  pro- 
bate judges." 
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This  was  the  state  of  the  law  of  this  territory  at 
the  time  the  will  in  this  case  was  executed  and  probated, 
and  at  the  time  of  the  death  of  the  testator,  Alfred 

Bent.     This  court  has  decided  that  the 

Common  law:  act  •  j.  •    j.       j  j   •     j      xi  • 

isso,  relating  to  commou  law  was  not  introduced  into  this 

probate  couna.        ...  -l        j.i_  •  j.  j.    • 

territory  by  the  organic  act,  except  in  a 
very  limited  degree.  Browning  v.  Browning,  3  N.  M- 
(GU.)  659.  And  even  in  1876,  when  the  common  law 
was  formally  adopted  as  the  basis  of  our  jurisprudence, 
it  was  the  common  law  *'as  recognized  in  the  United 
States"  that  was  adopted.  For  the  reason  that  the 
common  law  of  one  state  is  not  necessarily  common 
law  in  another,  as  each  state  adopts  such  parts  as 
are  suitable  and  desirable,  this  court,  in  the  case  of 
Browning  v.  Browning,  supra,  took  occasion  to  de- 
clare the  scope  of  the  common  law  as  adopted  in 
1876,  as  follows:  **We  are,  therefore,  of  opinion  that 
the  legislature  intended  by  the  language  used  in  that 
section  to  adopt  the  common  law,  or  lex  non  scripta, 
and  such  British  statutes  of  a  general  nature  not  local 
to  that  kingdom,  nor  in  conflict  with  the  constitution 
or  laws  of  the  United  States,  nor  of  this  territory,  which 
are  applicable  to  our  condition  and  circumstances,  and 
which  were  in  force  at  the  time  of  our  separation  from 
the  mother  country."  By  the  adoption  of  the  common 
law  in  1876,  it  was  not  intended  thereby  to  repeal  our 
own  statute  laws ;  only  such  portions  were  adopted  as 
did  not  conflict  with  our  laws.  Our  statute  laws  gov- 
ei-ning  probate  courts,  and  defining  the  manner  in  which 
wills  shall  be  probated  in  this  territory,  remained  in 
force,  until  modified  by  the  act  of  1889,  and  were  the 
basis  of  the  jurisdiction  and  authority  of  our  probate 
courts.  The  probate  of  a  will  in  the  manner  prescribed 
by  the  statute  is  conclusive,  and  must  be  recognized 
and  admitted  in  all  courts  as  valid  so  long  as  such  pro- 
bate stands.    The  courts  of  California  have  so  held  in 
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numerous  cases.     A  leading  case  from  that  state  on  the 
subject  is  that  of  State  v.  McGlynn,  20  Cal.  233. 

The  will  in  this  case,  as  shown  by  the  record,  was 
probated  as  required  by  law  by  petitioner's  mother, 

who  was  an  interested  party,  more  than 
wnh^u^TuiUon  twenty  years  prior  to  the  filing  of  the  peti- 
attaining  ma-    tlou  iu  the  probate  court  in  this  case ;   and 
the  record  also  shows  that  the  petitioner 
delayed  more  than  four  years  after  attaining  his  major- 
ity before  he  filed  his  petition.     The  record  of  the  pro- 
ceedings of  the  probate  court  on  March  6,  1867,  in 
reference  to  the  probating  of  the  will,  is  as  follows: 

'*DoN  Fernando  de  Taos,  N.  M. 

**  Wednesday,  the  sixth  day  of  March,  1867,  at  ten 
o'clock  in  the  forenoon  the  court  met.  Present:  The 
Hon.  Pedro  Sanches,  judge  of  probate;  Leandro  Marti- 
nez, clerk,  and  Pablo  Martinez,  deputy  sheriflE.  The  order 
of  business  is  as  follows:  The  administrators  of  the 
estate  of  Alfred  Bent,  deceased,  presented  the  will  of 
said  deceased  for  approval.  The  court  examined  said 
will,  and  the  witnesses  in  it  mentioned,  and,  finding  it 
correct  according  to  law,  approved  it,  and  ordered  that 
it  be  recorded  in  this  office." 

The  will,  being  probated  and  recorded,  became  the 
foundation  of  title  to  both  real  and  personal  property, 
and  became  admissible  in  evidence  in  all  courts  in  sup- 
port of  such  title.  -Castro  v.  Richardson,  18  Cal.  478. 
The  probate  courts  of  this  territory  are  courts  of  record, 
80  far  as  the  probating  of  wills  is  concerned,  and  their 
jurisdiction  is  original  and  exclusive  in  the  firat 
instance.  Here,  then,  we  have  a  case  in  which  the 
record  discloses  a  valid  judgment  of  a  court  of  record, 
standing  without  appeal  and  unreversed,  for  the  period 
of  more  than  twenty  years.  The  petitioner  now  seeks 
to  have  this  judgment  set  aside  and  declared  void,  for 
such  would  be  the  effect  of  sustaining  this  proceeding. 
To  avoid  the  efiEect  of  his  failure  to  proceed  through 
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his  next  friend  to  have  this  judgment  set  aside,  he  sets 
up  his  minority  as  a  jastification.  This  is  a  substantial 
plea,  but  it  does  not  last  always.  Courts  of  law  are, 
and  should  be,  anxious  to  settle  titles,  rather  than  dis- 
turb and  unsettle  them;  and  a  failure  to  fix  a  time 
when  an  infant,  after  arriving  at  his  majority,  shall  be 
held  to  have  waived  his  rights,  if  he  fails  to  assert 
them,  would  result  in  destroying  confidence  in  the  titles 
to  our  property,  and  injuriously  aflEecting  substantial 
rights.  Therefore  a  majority  of  the  states  and  terri- 
tories in  this  country  have  by  statute  fixed  a  time  within 
which  an  infant  must  asseri:  his  rights,  or  be  deemed 
to  have  waived  them.  In  almost  every  instance  is 
allowed  one  year  after  the  removal  of  his  disabilities, 
and  such  is  the  period  fixed  by  our  statute,  except  as  to 
real  estate,  in  which  case  the  period  is  extended  to 
three  years.     Comp.  Laws,  1884,  sees.  1869,  1881. 

The  petitioner  proceeds  upon  the  theory  that  he 
has  thirty  years  under  the  common  law  to  have  this  will 
re-probated  in  solemn  form ;  such  seems  to  be  the  con- 
tention of  plaintiff  in  error  in  his  brief.  We  are  unable 
to  agree  with  him  in  this  respect,  but,  on  the  contrarj', 
hold  that  this  case  is  governed  by  the  statute  law  of  the 
territory.  In  this  case,  therefore,  petitioner  did  not 
commence  his  action  within  the  time  allowed  by  law, 
«ven  if  it  is  admitted  that  the  action  related  to  the  title 
to  real  estate.  More  than  four  years  were  allowed  to 
elapse,  and,  in  view  of  the  statute,  any  legal  right  that 
he  might  have  asserted  within  the  proper  time  must  be 
held  to  have  been  waived,  and  it  follows  that  petitioner 
had  no  standing  in  court  at  the  time  he  brought  this 
proceeding.  The  probate  court  entertained  the  peti- 
tion, overruled  the  motion  to  dismiss,  and  recorded  a 
judgment  annulling  its  former  judgment.  This  record 
of  the  probate  court  was  brought  by  appeal  before  the 
court  below.  The  motion  to  dismiss  and  annul  the 
proceedings  of  the  probate  court  was  based  on  jurisdic- 
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tional  grounds,  which  the  record  discloses.  It  was,  in 
substance,  that,  by  reason  of  laches  and  unreasonable 
delay  disclosed  by  the  record,  and  in  the  absence  of 
statutory  authority,  the  court  had  no  power  or  juris- 
diction to  act.  Lachea  did  not  exist  within  the  time 
fixed  by  the  statute,  but  after  that  time  there  were  both 
laches  and  unreasonable  delay,  in  law,  *such  as  would 
♦  render  it  improper  for  the  court  to  attempt  to  set  aside 
its  former  judgment,  or  grant  the  petitioner  any  relief 
whatever.  We  are  of  the  opinion  that,  at  the  time  this 
proceeding  was  brought  in  the  probate  court,  the  former 
judgment  of  that  court  had  become  conclusive,  so  far 
as  this  petitioner  was  concerned,  and  could  not  be 
reopened  or  annulled  by  that  court.  This  court  ha& 
held  in  the  case  of  Browning  v.  Browning,  above  cited, 
that  the  act  of  1880,  relating  to  the  limitation  of  actions, 
in  force  at  the  time  of  the  commencement  of  this  pro- 
ceeding, is  applicable  to  the  probate  courts  of  this  ter- 
ritory, and  it  is  applicable,  therefore,  to  this  case. 
Comp.  Laws,  N.  M.,  sees.  1869,  1881.  The  only  errors 
assigned  are  that  the  court  erred  in  dismissing  the  pro- 
ceeding, and  entering  judgment  as  shown  by  the  record; 
but  we  are  of  the  opinion  that  the  court  had  the  power 
to  do  so,  and  exercised  it  properly  in  the  action  taken. 
Therefore,  the  judgment  will  be  affirmed,  with  costs* 

Long,  C.  J.,  and  Whiteman  and  Lee,  JJ.|  concur. 
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[No.  388.    January  24,  1890.] 

Exchange  Bank  of  Dallas,  Appellee,  v.  W.  W. 
Tuttle  et  al.,  Appellants. 

Prohissobt  Note— Stipulation  fob  Attornbt'b  Feb— Assumpsit — 
Plea,  Non  Assuhpsit. — In  an  action  of  assumpsit  on  a  promissory  note 
stipulating  for  the  payment  of  ''ten  per  cent  for  attorney's  fees  in 
ease  this  note  is  placed  in  the  hands  of  any  attorney  for  collection,  or 
collected  by  suit,"  where  the  plea  was  non  assumpsit,  and  no  evidence 
was  offered  in  support  of  the  plea — Held:  The  court  is  not  called  upon 
in  this  case  to  pass  upon  the  question  as  to  the  construction  of  the 
provision  for  the  payment  of  attorney's  fees  in  the  note  sued  on,  that 
question  is  not  properly  raised.  But  the  court  is  asked  to  declare 
that  a  clause  in  a  promissory  note  providing  for  attorney's  fees  of  a 
fixed  and  definite  amount,  in  the  event  the  note  is  "collected  by  suit," 
is  void  as  against  public  policy.  This  the  court  can  not  do,  the  valid- 
ity of  such  a  clause  in  a  promissory  note  by  contract  of  the  partiea 
being  sustained  by  the  weight  of  authority.  The  provision  for  the 
payment  of  attorney's  fees  in  the  note  sued  on  is  undoubtedly  a  ques- 
tionable one,  and  susceptible  of  being  used  in  an  oppressive  and  coUu-* 
sive  manner ;  but  the  court  can  not  presume  that  such  will  be  the  result. 
The  courts  have  held  many  provisions  for  attorney's  fees  in  notes  and 
contracts  void,  where  the  amount  was  uncertain,  exorbitant,  or 
oppressive,  and  the  facts  were  clearly  proven.  But  in  this  case  the 
services  of  the  attorney  were  rendered.  It  does  not  appear  that  the 
fee  contracted  for  was  unreasonable,  nor  that  the  contract  was  not  a 
voluntary  one,  made  by  the  parties  with  a  full  knowledge  of  all  the 
facts.  As  to  the  objection  that  the  .court  allowed  attorney's  feea 
without  requiring  proof  of  their  value,  if  the  note  sued  on  had  pro- 
vided for  a  "reasonable  attorney's  fee,"  such  proof  would  have  been 
necessary,  the  amount  being  uncertain;  but  in  this  case  the  amount 
is  fixed  by  contract,  and  the  court  must  presume  that  the  fee  fixed 
was  the  reasonable  value  of  the  services  rendered,  in  the  absence 
of  any  evidence  to  the  contrary. 

Appeal,  from  a  judgment  in  favor  of  plaintiff,  from 
the  Second  Judicial  District  Court,  Socorro  County. 
Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Neill  B.  Field  for  appellant. 
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Isaac  S.  Tiffany  for  appellee. 

The  stipulation  is  not  against  public  policy,  and 
not,  therefore,  void.  1  Story,  Eq.  Juris.,  sec.  259; 
Sedgwick  v.  Stanton,  14  N.  Y.  289;  First  National 
Bank  v.  Breese,  49  Iowa,  640;  Garvin  v.  Pointias,  66 
Ind.  191 ;  Miner  v.  Exchange  Bank,  53  Tex.  599 ;  Seaton 
V.  Scoville,  18  Kan.  435;  Overton  v.  Mathews,  35  Ark. 
147;  Parkham  v.  PuUiam,  5  Col.  (Tenn.)  407;  Imler 
V.  Imler,  95  Pa.  St.  372;  Clawson  v.  Munson,  55  111. 
395;  Payser  v.  Cole,  4  Pac.  Rep.  (Ore.);  Farmers 
National  Bank  v.  Salem,  1  Dak.  60;  Schlessinger  v. 
Arline  et  al.,  31  Fed.  Rep.  649;  Bank  of  British  North 
America  v.  Ellis,  2  Fed.  Rep.  44;  Adams  et  al.  v. 
Addington,  16  Fed.  Rep.  89;  Wilson  Sewing  Machine 
Co.  V.  Moreno,  7  Id.  806;  Howenstine  v.  Barnes,  U.  S. 
Cir.  Ct.,  9  Cent.  Law  Jour.  48;  Randolph  on  Commer- 
cial Paper,  sec.  205;  1  Dan.  Neg.  Insts.,  sec.  62,  p.  72; 
Smith  V.  Silvers,  32  Ind.  321. 

McFiE,  J. — This  suit  was  brought  in  the  district 
<50urt  for  Socorro  county  upon  the  following  promis- 
sory note: 

*'$3,500.  Dallas,  Texas,  Oct.  23d,  1885. 

**0n  December  1,  '85,  after  date,  without  grace, 
we  or  either  of  us  promise  to  pay  to  the  order  of 
Exchange  Bank,  Dallas,  thirty-five  hundred  dollars, 
for  value  received,  at  the  Exchange  Bank  of  Dallas, 
with  interest  from  maturity  at  the  rate  of  twelve  per 
cent  per  annum,  with  ten  per  cent  for  attorney's  fees 
in  case  this  note  is  placed  in  hands  of  an  attorney  for 
collection,  or  collected  by  suit.        L.  B.  Collins, 

**C.  E.  Odem, 

*'W.  W.   TCTTLE." 

The  declaration,  in  addition  to  the  usual  demand 
for  debt,  interest,  and  costs,  asked  judgment  for  attor- 
ney's fees,  as  provided  by  the  terms  of  the  note.     Col- 
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lins  and  Odem  were  not  served  with  process,  but  W. 
W.  Tuttle  entered  his  appearance,  and  filed  one  plea^ 
that  of  non  assumpsit.  The  defendant,  Tuttle,  waived 
a  jury,  also  written  finding  of  facts,  and  consented  to 
trial  by  the  court,  which  was  had,  and  the  following 
judgment  was  rendered  by  the  court  at  the  November 
term,  A.  D.  1888:  *'At  this  day,  this  cause  having 
been  heretofore  submitted  to  the  court,  and  the  court 
being  now  sufficiently  advised,  doth  find  the  issues  for 
the  plaintiff,  and  assess  its  damages  against  defendant 
Tuttle,  at  the  sum  of  four  thousand,  seven  hundred 
thirty  and  00-100  dollai-s,  and  also  the  sum  of  three 
hundred  and  fifty  dollars  as  attorney's  fees;  wherefore 
it  is  ordered  and  adjudged  that  plaintiff  recover  of 
defendant  W.  W.  Tuttle,  the  sum  of  four  thousand, 
seven  hundred  thirty  and  00-100  dollars  damages,  with 
12  per  cent  interest  from  this  day  until  paid,  and  also 
the  sum  of  three  hundred  and  fifty  dollars  as  attorney's 
fees,  together  with  its  costs  in  this  behalf  laid  out  and 
expended,  to  be  taxed  herein,  and  that  execution  issue 
therefor.'^  To  reverse  this  judgment,  the  case  is 
brought  to  this  court  by  appeal. 

Appellant  seeks  a  reversal  solely  upon  the  ground 
that  the  court  gave  judgment  for  attorney's  fees, 
and  assigns  the  following  errors:  (1)  That  the  dis- 
trict court  erred  in  its  finding  that  the  appellant  was 
liable  for  attorney's  fees  on  the  contract  sued  on;  (2) 
that  the  district  court  erred  in  giving  judgment  against 
the  appellant  for  $350  attorney's  fees,  when  there  was 
no  evidence  of  the  value  of  the  attorney's  fees  before 
the  court;  (3)  that  the  judgment  of  the  district  court 
against  this  appellant  is  wholly  without  evidence  to 
support  it. 

The  note  was  the  only  evidence  offered  by  the 
plaintiff,  and,  although  the  entire  cause  of  action  was 
put  in  issue  by  defendant's  plea,  no  evidence  was 
offered  in  support  of  the  plea.     The  introduction  of  the 
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note  in  evidence  was  suflBcient  to  warrant  a  judgment 
for  plaintiff  for  the  amount  of  the  note,  interest,  and 
costs.  We  are  now  called  upon  to  say  whether  or  not 
the  court  erred  in  allowing  attorney's  fees  as  specified 
in  the  note. 

Let  us  consider  the  first  assignment  of  error: 
**That  the  district  court  erred  in  its  finding  that  the 
Suit  on  promis-  appellant  was  liable  for  attorney's  fees  on 
uSonfoVa/tor"  thc  coutract  sued  ou. ''  This  question  of 
ncys  CCS.  ^^^  allowaucc,  or  disallowance,  of  attor- 
ney's fees  provided  for  in  promissory  notes  and  written 
contracts  has  been  before  the  courts  for  many  years  in 
this  country,  and  many  learned  opinions  of  able  judges 
and  courts  have  been  rendered  on  both  sides  of  the 
question.  An  examiuation  of  the  authorities  will  show, 
however,  that  the  fruitful  cause  of  this  contrariety  of 
opinion  is  due  mainly  to  the  varied  forms  in  which  the 
question  is  presented  to  the  courts.  One  instrument 
sued  on  differs  in  its  provision,  upon  that  subject,  from 
that  of  another.  Therefore  the  phraseology  of  a  deci- 
sion, apparently  applicable,  maybe,  and  often  is,  found 
to  be  inapplicable  when  examined  in  the  light  of  the 
facts  before  the  court.  Take  the  case  of  Oelrichs  v. 
Spain,  15  Wall.  231,  cited  by  appellant.  The  case  is 
sometimes  cited  as  showing  that  the  supreme  court  of 
the  United  States  is  opposed  to  the  allowance  of  at- 
torney's fees  in  any  case,  whether  provided  for  in 
the  instrument  or  not;  but  an  examination  of  that 
case  shows  that  it  was  a  suit  on  an  injunction  bond, 
with  no  provision  in  the  instrument  for  attorney's  fees, 
and  the  question  in  that  case  was  whether  attorney's 
fees  should  be  allowed  as  part  of  plaintiff's  damages, 
which  is  a  very  different  proposition.  The  case  of 
Bullock  V.  Taylor,  39  Mich.  137,  cited  by  appellant,  is 
not  in  point  in  this  case.  The  notes  in  that  case  pro- 
vided that  *'the  undersigned  agreed  to  pay  $15  attor- 
ney's fee,  over  and  above  all  taxable  costs,"  each,  on 
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six  small  notes,  two  of  them  for  $41.50  each.  The 
surety  did  not  sign  the  notes,  but  signed  a  bond  as 
surety  for  the  makers.  The  court  says,  among  other 
things:  "The  surety  insists  that  such  notes  are  not 
within  the  terms  of  his  undertaking.  *  *  *  (2) 
Because  they  provide  for  the  payment  of  an  attorney's 
fee,  to  which  he  has  never  consented.''  Again  the 
court  says:  '*In  this  state,  the  attorney's  fees  which 
the  successful  party  is  permitted  to  recover  in  courts  of 
record  are  prescribed  by  statute  or  by  rule  of  court. 
In  justice's  courts,  none  are  given  except  in  a  few 
special  cases.  The  policy  of  our  law  is  to  limit  such 
recovery  to  a  very  moderate  sum  in  every  case  where  it 
is  permitted  at  all ;  *  *  *  and  it  is  a  question  of  very 
grave  importance  whether  the  policy  which  thus  limits 
attorney's  fees,  and  also  limits  the  rates  of  interest,  can 
be  set  aside  by  provisions  like  that  under  review."  It 
is  very  apparent  that  this  case  was  decided  mainly  upon 
the  ground  that  such  fees  as  were  contracted  were  pro- 
hibited by  the  statute  law  or  rules  of  court  of  Michi- 
gan; the  contract,  therefore,  was  in  violation  of  law, 
and  the  court  would  not  enforce  it.  In  this  territory 
we  have  no  statute  upon  the  subject.  In  Stoneman  v. 
Pyle,  35  Ind.  104,  the  note  provided  for  attorney's  fees 
in  case  suit  was  brought,  and  it  was  sustained,  the 
court  saying:  ''On  the  maturity  of  the  note,  the 
maker  knew  precisely  what  he  was  bound  to  pay,  and  the 
holder  what  he  was  entitled  to  demand.  *  *  *  The  stipu- 
lation for  the  payment  of  attorney's  fees  could  have  no 
force,  except  upon  a  violation  of  his  contract  by  the 
defendant,"  etc.  In  Churchman  v.  Martin,  54  Ind. 
388,  the  court  held  void  a  note  providing  for  ''10  per 
cent  attorney's  fees,  if  suit  be  instituted."  It  might 
be  said,  without  examination,  that  these  two  decisions 
are  contradictory;  but  they  are  not  so,  for  the  reason 
that  between  the  two  decisions  a  statute  had  been  passed 
in  that  state,  as  follows:     "That  any  and  all  agree- 
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ments  to  pay  attorney's  fees,  depending  npon  any  con- 
dition therein  set  forth,  and  made  part  of  any  bill  of 
exchange,  acceptance,  draft,  promissory  note,  or  other 
written  evidence  of  indebtedness,  are  hereby  declared 
illegal  and  void.''  Act  of  March  10,  1875.  The  pro- 
vision was  held  to  be  void  under  the  statute,  because 
upon  ^'condition,"  and  not  because  it  was  against  pub- 
lic policy. 

It  may  be  admitted,  however,  that  some  of  our 
ablest  courts  hold  opposite  views  on  some  of  the  points 
arising  out  of  this  question.  Our  own  federal  courts 
are  somewhat  divided  in  opinion;  Judges  Deady, 
Pardee,  and  Speeb  sustaining  the  validy  of  contracts 
for  attorney's  fees,  while  Judges  Caldwell  and 
McCrary  take  the  opposite  view.  The  early  cases  upon 
this  subject  were  disposed  to  hold  against  the  validity 
and  also  negotiability  of  such  contracts,  a  leading  case 
being  that  of  Woods  v.  North,  84  Pa.  St.  407,  placing 
it  upon  the  ground  of  uncertainty ;  but  in  later  deci- 
sions a  different  view  is  taken,  and  there  is  now  a  large 
preponderance  of  decisions  that  where  the  amount 
provided  for  in  a  promissory  note,  at  maturity,  is  fixed 
and  certain,  it  is  negotiable.  Applying  that  test  to 
the  note  sued  on  in  this  case,  we  are  of  the  opinion 
that  it  is  negotiable.  The  weight  of  authority  is  to 
the  effect,  also,  that  where  a  promissory  note  provides 
for  a  fixed  and  reasonable  amount  for  attorney's  fees, 
if  the  note  is  collected  by  suit,  it  is  valid,  and  will  be 
sustained  by  the  courts.  Illinois,  Iowa,  Louisiana, 
Kansas,  Kentucky,  Indiana,  Arkansas,  Texas,  Colo- 
rado, California,  and  the  federal  courts  in  Oregon, 
Kansas,  and  Georgia,  sustain  the  validity  of  such  notes. 
Pennsylvania,  Minnesota,  Wisconsin,  Missouri,  and 
the  federal  court  in  Arkansas  are  not  disposed  to 
enforce  such  provisions. 

This  case  is  brought  within  very  limited  bounds 
by  the  record.    We  are  not  called  upon  to  construe  the 
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clause  of  the  note  sued  on,  which  provides  for  '*ten 
per  cent  attorney's  fees  in  case  this  note  is  placed  in 
hands  of  an  attorney  for  collection/'  because  it  is  not 
properly  raised.  The  provision  just  quoted  is  certainly 
a  questionable  one.  It  is  susceptible  of  being  used  in 
a  very  oppressive  and  collusive  manner.  Therefore,  if 
this  record  showed  that  the  defendant,  Tuttle,  paid, 
or  tendered  payment,  of  the  debt  and  interest  at  ma- 
turity, or  before  suit  was  brought,  and  the  payment 
tendered  refused  for  the  reason  that  the  note  was 
placed  in  the  hands  of  an  attorney,  who  demanded  ten 
per  cent  more  for  attorney's  fees,  a  very  different  case 
would  be  presented ;  but  in  this  case  there  was  neither 
payment  nor  tender  of  any  part  of  the  note,  so  far  as 
the  record  discloses.  On  the  contrary,  suit  was  actu- 
ally brought  for  the  collection  of  the  note,  and  the 
defendant,  by  pleading  non  assumpsit,  denied  the 
entire  indebtedness,  in  law,  and  put  the  plaintiff  upon 
proof  of  the  entire  amount;  and  while  the  judgment, 
except  as  to  the  amount  of  attorney's  fees,  is  in  fact 
admitted,  still  the  entire  amount  is  suspended,  and  the 
plaintiff  is  deprived  of  the  benefit  of  judgment  for  the 
debt  and  interest.  If  to  declare  the  clause  as  to  attor- 
ney's fees  invalid  would  void  the  entire  note,  there 
would  be  some  justification  for  the  practice;  but  it 
will  not  be  contended  that  such  would  be  the  effect, 
and  hence  this  court  can  not,  by  reversing  the  judg- 
ment of  the  court  below,  approve  a  practice  which 
practically  deprives  the  plaintiff  of  his  legal  rights, 
when,  by  payment  or  tender  of  amount  due  and  ad- 
mitted, such  results  would  be  avoided  without  depriv- 
ing the  defendant  of  any  legal  right.  To  reverse  this 
case,  the  court  must  declare  that  a  provision  in  a 
promissory  note  for  attorney's  fees  of  a  fixed  and 
definite  amount,  in  case  the  note  is  ''collected  by  suit," 
is  contrary  to  public  policy,  and  therefore  void.  This 
we  can  not  do,  as  we  are  satisfied  that  the  weight  of 
Vol.  5  n.  m. — 28 
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authority  sustains  the  validity  of  such  a  provision  in  a 
promissory  note  by  contract  of  the  parties.  We  are 
aware  of  the  force  of  the  argument  **that  to  sustain 
such  contracts,  because  they  are  the  contracts  of  the 
parties,  would  admit  of  oppression  of  the  debtor  by 
the  grasping  creditor,''  but  we  can  not  presume  that 
such  will  be  the  result;  and,  besides,  it  does  not  follow, 
and  this  court  does  not  hold,  that  the  courts  will  not 
interfere  to  prevent  oppression  and  collusion,  where 
the  facts  are  brought  before  the  court  in  the  proper 
manner.  The  courts  have  held  void  many  of  the  pro- 
visions for  attorney's  fees  in  notes  and  contracts,  where 
they  are  uncertain,  excessive,  or  oppressive.  Even 
where  a  fixed  sum  has  been  agreed  upon  by  the  par- 
ties, the  courts  have  interfered  to  afford  relief,  where  the 
amount  was  clearly  exorbitant  or  oppressive,  and  the 
facts  were  shown  to  the  court.  In  this  case,  services 
of  the  attorney  were  rendered.  It  is  not  shown  that 
the  amount  contracted  for  was  excessive,  nor  that  the 
contract  was  not  a  voluntary  one,  with  a  full  knowl- 
edge of  all  the  facts.  The  note  was  sufficient  evidence 
to  warrant  the  court  in  giving  judgment  for  attorney's 
fees,  and  in  doing  so  there  was  no  error. 

The  second  assignment  of  error  is,  in  substance, 
that  the  court  allowed  attorney's  fees  without  requiring 

proof  of  their  value.     If  the  note  sued 

Attorney's  fees:  -i-ii*  //  -ii  jj 

proof  of  value  of    ou  providcd  for  a  ''reasonable  attorney 

fee,"  the  amount  not  being  fixed,  such 
proof  should  be  required ;  but  in  this  case  the  amount 
has  been  fiixed  by  the  contract,  and  we  must  presume 
that  the  amount  fixed  was  the  reasonable  value  of  the 
services  rendered,  until  the  contrary  appears.  The 
amount  being  fixed,  and  value  reasonable,  the  court 
below  committed  no  error  in  giving  judgment  for  the 
amount  provided  for  in  the  note. 

The  third  assignment  of  error  is  not  well  taken. 
There  was  sufficient  evidence  to  warrant  the  court  below 
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in  giving  judgment  for  attorney's  fees  upon  the  note; 
in  fact,  the  note  was  the  best  evidence  of  the  fact,  and 
proved  itself.  Finding  no  error  in  the  record,  the 
judgment  of  the  court  below  is  affirmed,  with  costs. 

Long,  C.  J.,  and  Lee  and  Whiteman,  JJ.,  concur. 


[No.  371.    January  28,  1890.] 

WILLIAM  H.    NEWCOMB  et   al..    Plaintiffs  in 

Error,  v.  GEORGE  A.  WHITE  et  al., 

Defendants  in  Error. 

Hechakics'  Lien— Bill  ik  Ohakcebt  to  Foreclose-^Rulikgs  ov 
Chancellor  on  Matters  of  Faot— Appeal.— In  a  proceeding  by 
bill  in  chancery  to  foreclose  a  mechanic's  lien,  the  rulings  of  the 
chancellor  on  matters  of  fact,  like  the  finding  of  a  court  of  law  on 
issues  of  fact,  have  the  force  and  effect  of  the  verdict  of  a  jury,  and 
will  not  be  disturbed  on  appeal,  unless  some  gross  mistake  has  been 
made,  or  flagrant  injustice  done. 

Id.— Master's  Report— Exceptions,  How  to  be  Taken— Appeal.— In 
such  case,  where  the  master's  report  inyolves  matters  of  account, 
exceptions  only  to  particular  items,  or  classes  of  items,  will  be  con^ 
sidered  on  appeal. 

Id.— Verbal  Contract,  Construction  op  by  Chancellor — ^Prssxtup* 
tiok. — Where  no  exceptions  are  taken  to  a  verbal  contract  intro- 
duced in  evidence  before  a  master  in  chancery,  and  construed  by 
the  chancellor,  the  appellate  court  will  presume  that  the  construc- 
tion given  was  correct.  The  court  will  not  examine  the  evidence, 
where  there  is  any  conflict  of  testimony,  to  determine  whether  the 
court  below  or  juiy  was  justiflable  in  its  finding  or  verdict. 

Id.— Dismissal  op  Suit  in  Vacation— Sec.  1857,  Compiled  Laws,  N. 
M.— Construction  op  Statutes. — Section  1857,  Compiled  Laws  of 
New  Mexico,  giving  the  plaintiff  the  right,  in  any  suit  in  the  district 
court,  to  dismiss  the  same  at  any  time  daring  the  vacation  of  the 
•court,  by  filing  in  the  clerk's  office  a  written  dismissal  of  the  suit, 
applies  only  to  common  law  causes.  In  a  chancery  proceeding, 
where  other  parties  have  been  brought  in,  whose  equitable  rights 
and  interests  are  involved,  a  dismissal  can  be  obtained  only  by  leave 
of  court,  upon  such  terms  as  it  may  require. 
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Id. — Rehearing — ^Exceptions  in  Equitt  Cases— Sec.  2197,  Gqmpiled 
Laws,  N.  M. — Construction  op  Statutes. — Section  2197,  Compiled 
Laws  of  New  Mexico,  providing  that  exceptions  to  the  decision  of 
the  court  upon  any  matters  of  law  arising  during  the  trial  of  a  cause, 
or  to  the  giving  or  refusing  of  instructions,  shall  be  taken  at  the  time 
of  such  decision,  and  that  no  exception  shall  be  required  in  equity 
causes,  applies  to  bills  of  exception  in  common  law  cases,  and  not  to 
exceptions  to  a  master's  report  in  equity  proceedings. 

Ereob,  from  a  decree  in  favor  of  complainants,  to 
the  Third  Judicial  District  Court,  Grant  County. 
Decree  aflfirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Elliott  &  Pickett  for  plaintiffs  in  error. 

Gideon  D.  Bantz  for  defendants  in  error. 

Lee,  J. — This  is  a  petition,  filed  in  chancery,  to 
foreclose  four  mechanics'  liens,  upon  a  certain  frame 
building  situated  on  the  southeast  quarter  of  section  3^ 
in  township  18  south,  of  range  14  west,  of  principal 
meridian  of  New  Mexico,  near  the  boundary  line  of 
the  town  site  of  the  town  of  Silver  City,  in  Grant 
county.  New  Mexico,  and  commonly  known  as  **New- 
comb's  Mill,"  for  work  and  labor  performed  on  said 
mill  building  by  the  defendants  in  error,  George  A. 
White  and  others.  To  this  petition  the  plaintiffs  in 
error  filed  a  demurrer  to  so  much  of  said  petition  as  at- 
tempted to  set  up  a  lien  and  enforce  the  same  in  favor 
of  one  of  the  original  complainants,  namely,  Charles 
C.  Harris.  Upon  the  demurrer  as  to  White  there  was 
no  action  of  the  court  below.  Plaintiffs  in  error 
then  filed  their  answer  to  said  petition,  denying  the 
material  allegations  of  the  same.  The  defendants  in 
error  then  filed  a  general  replication  to  said  answer; 
and  thereupon  the  cause  was  referred  to  A.  H.  Harlee, 
as  special  master  in  chancery,  to  take  the  proofs  and 
report   the  equities  of  the  cause  to  the  court.     The 
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master  proceeded  to  take  the  proofs,  and  reported  to 
the  court  that  the  defendant  in  error  Milton  Barnes 
was  entitled  to  the  sum  of  $115,  with  interest  at  six 
per  centum  per  annum  from  the  second  day  of  January, 
1886;  John  Hastings  was  entitled  to  the  sum  of  $532, 
with  interest  from  the  same  date ;  and  that  the  said 
defendants  in  error  were  entitled  to  a  lien  on  the  prop- 
erty described  in  the  original  petition.  To  this  report 
of  the  master,  the  plaintiffs  in  error  filed  objections 
and  exceptions,  which  were  overruled  by  the  court 
below,  and  the  master's  report  confirmed.  The  plain- 
tiffs in  error  appeal  to  this  court. 

The  plaintiffs  in  error  assign  four  errors,  the  first 
of  which  is  that  the  property  is  not  suflBciently  described 
in  the  bill  of  complaint,  or  notice  of  lien  attached 
thereto.  We  do  not  think  this  objection  well  taken, 
in  point  of  fact.  The  description  of  the  property 
which  is  set  forth  in  the  foregoing  statement  of  facts 
shows  the  property  to  have  been  fully  and  minutely 
described;  and,  as  counsel  for  the  appellants  stated  in 
their  argument  of  the  cause  that  they  did  not  insist 
npon  this  point,  we  need  not  consider  it  further. 

The  plaintiffs  in  error,  in  their  second  assign- 
ment of  error  insist  that  William  H.  Newcomb,  one 
of  the  appellants,  should  have  been  allowed  his 
claim  of  set-off  of  $500  against  the  claim  of  Kobert 
Black,  one  of  the  defendants  in  error.  This  was  a 
MECHANxcsMien :  questlou  for  the  court  trying  the  cause  to 
JhiSSnir  on  determine  from  the  preponderance  of  the 
xnattcTsoffact.  ^^j^j^^^^  adduced;  and  the  finding  of  that 

court  on  matters  of  fact  has  the  same  force  and  effect  as 
the  verdict  of  a  jury,  and  this  court  will  not  disturb  it, 
without  there  was  some  gross  mistake,  or  flagrant 
injustice  done.  Blanvelt  v.  Woodworth,  31  N.  Y.  285. 
Where  an  issue  of  fact  is  made,  and  evidence  is  offered 
for  and  against  the  same,  this  court  has  no  authority 
to  review  the  evidence,  and  determine  that  the  weight 
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of  it  was  other  than  as  found  by  the  court  or  jurjr 
trying  the  case  below.  We  can  only  reexamine  the 
law  as  the  judge  has  pronounced  it,  upon  the  state  of 
facts  as  presented  to  him.  Hyde  v.  Booraem,  16  Pet. 
(U.  S.)  169;  Bond  v.  Brown,  12  How.  (U.  S.)  254. 

If  the  master's  report  involves  matters  of  account 
exceptions  should  be  taken  to  the  particular  items,  or 

class  of    items  objected  to    (Ransom    v. 

Master's  re-  •*  ^ 

SSns.""^*  Davis,  18  How.  (U.  S.)  295);  and,  to  make' 
the  exception  available,  it  must  appear  that 
there  was  a  ruling  by  the  court  upon  it  in  some  way^ 
aflEecting  the  decision  appealed  from  (Railroad  Co.  v. 
Smith,  21  Wall.  (U.  S.)  255).  The  record  before  us 
shows  that  there  was  no  exception  taken  by  the  plain- 
tiflEs  in  error  to  any  item  of  account  contained  in  the 
master's  report,  and  therefore  there  is  no  question 
under  this  assignment  of  error  which  this  court  can 
consider. 

The  third  assignment  of  error  is  as  follows:  "The- 
master  erred,  in  his  report,  in  finding  that  Hastings 
and  Black  should  receive  four  dollars  per  day  for  wages 
of  the  men  who  worked  on  said  property,  while  said 
Hastings  and  Black  paid  said  men  but  three  dollars 
per    day.''     This   assignment    attempts    to  bring  in 

Construction         TCvicW    by    tWs     COUrt     thC     COUStrUCtion 

uact-^JJUSmp-    given  by  the  court  below  to  a  verbal  con- 
***'°'  tract  introduced  in  evidence  before  the 

master,  and  construed  by  the  chancellor;  but,  as  the 
record  shows  that  no  exceptions  were  taken  at  the 
time,  we  must  presume  that  the  construction  given  to 
this  verbal  contract  by  the  chancellor  was  correct. 
This  court  will  not  examine  evidence  to  ascertain 
whether  the  lower  court  or  jury  was  justifiable  in  find- 
ing as  it  has  done.  Gregg  v.  Moss,  14  Wall.  (U.  S.> 
564;  Express  Co.  v.  Ward,  20  Wall.  (U.  S.)  548. 

The  fourth  assignment  of  error  is  as  follows: 
**The  master  erred  in  making  any  report  in  reference- 
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to  the  claim  of  complainant  White,  one  of  the  defend- 
ants in  error,  for  the  reason  that  he  (the  master)  had 
no  jurisdiction  over  White's  claim;  the  said  White 
having  dismissed  the  same,  and  filed  his  dismissal  with 
the  clerk  of  the  court,  as  required  by  law.  White's 
Dismissal  of  .uit  dlsmissal  was  bcforc  thc  mastcr.''  This 
i."dIcdon°o£^  ^""  could  hardly  be  regarded  eflEective,  in  the 
"*"*'"•  face  of  White's  proceeding  in  the  cause 

at  a  period  subsequent  to  the  one  mentioned  in  this 
assignment.  On  page  146  of  the  record  we  find  the 
following : 

**And  now  comes  the  complainant  George  A. 
White,  and  excepts  and  objects  to  that  portion  of  the 
report  of  the  special  master  in  the  above  cause  wherein 
the  said  master  fails  to  find  in  favor  of  said  complain- 
ant in  his  report  of  the  amount  of  his  said  claim,  and 
also  of  the  lien  thereof,  who  prays  the  master  to  allow 
the  same,  and  sustain  these  exceptions. 

''AsHENFELTER  and  Bantz, 

"Solicitors  for  PlaintiflE." 
The  following  statute  is  relied  upon  to  support 
this  exception:  **The  plaintiff,  in  any  suit  pending  in 
the  district  court,  may,  at  any  time  in  the  vacation  of 
said  court,  file  in  the  clerk's  office  of  said  court  a 
written  dismissal  of  his  suit ;  and  said  cause  from  that 
date  shall  be  considered  as  dismissed  at  the  cost  of  said 
plaintiff,  and  judgment  shall  be  entered  accordingly  at 
the  ensuing  term  of  the  district  court."  Compiled 
Laws,  New  Mexico,  section  1857.  This  section  applies 
only  to  common  law  causes.  In  a  proceeding,  where 
a  complainant  has  brought  in  other  parties,  whose 
equitable  rights  and  interests  have  become  involved  in 
the  cause,  it  becomes  a  question  for  the  court  to  deter- 
mine, whether  he  will  be  allowed  to  dismiss  his  case, 
and,  if  so,  on  what  terms.  Even  if  the  statute  applied 
to  equity  causes,  as  the  record  in  this  cause  shows  this 
party  in  the  active  prosecution  of  his  case  to  the  end. 
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the  presumption  necessarily  follows  that  he  waived  his 
application  to  dismiss.  From  the  record  before  us,  it 
appears  that  there  were  no  exceptions  taken  to  any  of 
the  rulings  of  the  court  below.  In  such  a  state  of  the 
record,  it  must  be  apparent  that  there  is  no  question 
before  this  court  for  review.  The  judgment  of  the 
court  below  is  affirmed,  with  costs. 

Long,  0.  J.,  and  MoFie  and  Whiteman,  JJ,, 
concur. 

ON  A  MOTION  FOB  A  BEHEARING. 

Lee,  J. — The  appellant  in  this  cause  files  a  motion 
for  a  rehearing,  upon  the  ground  that  this  court  gave 
too  much  weight  to  the  findings  of  the  master  on 
issues  of  fact,  in  saying  such  conclusions  would  be 
presumed  by  this  court  to  be  correct.  We  did  not 
state  in  the  opinion,  or  intend  to  be  understood,  that 
we  would  not  look  into  all  the  evidence  to  ascertain  if 
the  equities  as  set  forth  in  the  bill  have  been  sustained. 
But,  in  questions  of  fact,  to  be  determined  from  con- 
ilicting  testimony ,  the  master,  who  saw  the  witnesses, — 
observed  their  manner,  is  better  able  to  determine  the 
weight  their  testimony  is  entitled  to ;  he  being  in  the 
better  position  of  applying  intelligently  the  aphorism 
of  the  Roman  tribunal,  that  ' 'witnesses  should  be 
weighed,  not  counted."  In  support  of  the  proposi- 
tion, we  referred  to  the  case  of  Blanvelt  v.  Wood- 
worth,  31  N.  Y.  285.  It  is  objected  that  it  was  not  a 
chancery  case.  It  was  a  suit  to  foreclose  a  mechanic's 
lien.  It  was  on  the  equity  side  of  the  court.  It  was 
referred  to  a  referee  or  master,  to  take  proofs  and 
make  findings.  One  question  was  whether  the  con- 
tract price  of  the  work  in  question  had  been  paid,  and 
the  court  in  that  case  said:  '*As  we  have  no  authority 
to  disregard  the  findings,  they  are  conclusive  against 
the  claim  that  the  defendant  has  paid  the  debt.''     The 
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same  rule  has  always  been  recognized  and  applied  in 
this  territory.  In  Huntington  v.  Moore  et  al.,  1  N. 
M.  503,  the  court  said:  ''This  report  is  based  upon  the 
finding  of  the  facts  before  him,  and  this  court  will  not 
review  the  report  of  the  master  as  to  his  finding  of  the 
facts  only  for  error  of  law  appearing  in  the  report.'' 
We  think  this  court  ought  not  to  reverse  upon  a  mere 
difference  of  opinion  as  to  the  weight  and  effect  of  con- 
flicting testimony.  To  warrant  a  reversal,  it  must  be 
clear  that  the  lower  court  committed  an  error,  and  that 
a  wrong  has  been  done  to  the  appellant.  We  can  not 
say  as  to  either  point  that  the  court  below  clearly 
committed  an  error,  or  that  such  a  proposition  is 
sustained  by  a  preponderance  of  the  evidence. 

It  is  also  contended  that,  this  being  a  chancery 
suit,  it  is  not  necessary  to  take  exceptions  to  the  rul- 
ings under  the  statute ;  and  we  are  referred  to  section 
2197  of  the  Compiled  Laws  in  support  of  the  position. 

That  section  reads  as  follows:   *'Excep- 

Reheaking:  ,  1         I       -    •  A     1 

exceptions  in      fiou  to  thc  dccisiou  of  thc  court  upon  any 

equity  cases.  *  •' 

matter  of  law  arising  during  the  progress 
of  the  cause,  or  to  the  giving  or  refusing  of  instruc- 
tions, must  be  taken  at  the  time  of  such  decision.  In 
equity  causes,  no  exception  shall  be  required.''  The 
exceptions  referred  to  in  this  section,  when  taken  at 
the  time  as  provided,  and  afterward  made  out,  settled, 
and  signed  by  the  judge  trying  the  case,  constitute  the 
bill  of  exceptions.  Such  a  bill  is  not  required  in 
equity  cases,  and  never  was.  '*A  bill  of  exceptions  is 
altogether  unknown  in  chancery  practice.''  Ex  parte 
Story,  12  Pet.  (U.  S.)  340.  It  could  serve  no  purpose 
in  an  equity  suit,  where  the  proceedings  and  evidence 
all  appear  in  the  record.  In  chancery  proceedings 
objections  are  made  to  the  rulings  and  decisions 
of  the  masters.  They  are  brought  to  the  attention 
of  the  chancellor  by  exceptions  to  the  master's 
report.     Rule    number  86    provides  that    no   excep- 
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tions  to  the  master's  report  shall  be  entertained  by 
the  court  unless  based  upon  objections  filed  with 
the  master.  Eules  Sup.  Ct.,  p.  50.  Exceptions  to  the 
master^s  report  should  specify,  article  by  article,  the 
points  excepted  to,  and  should  distinctly  point  out  the 
rulings  or  conclusions  which  it  seeks  to  reverse.  They 
should  be  specific,  and  not  general.  Exceptions  that 
merely  express  dissatisfaction  with  the  findings  of  the 
master  are  too  general,  and  may  be  disregarded  by 
the  court.  See  Story  v.  Livingston,  13  Pet.  (U.  S.)  359. 
And  again  the  same  court  says:  *'The  findings  of  the 
master  are  prima  facie  correct.  Only  such  matters  of 
law  and  of  fact  as  are  brought  before  the  court  by 
exceptions  are  to  be  considered,  and  the  burden  of 
sustaining  the  exception  is  on  the  objecting  party.'' 
Medsker  v.  Bonebrake,  108  U.  S.  72.  It  was  a  part  of 
the  duties  of  the  master  to  ascertain  the  amounts  due 
from  one  party  to  the  other  in  this  case.  Accounts 
referred  to  the  master  are  not  investigated  by  the 
court.  See  Harding  v.  Handy,  11  Wheat.  (U.  S. )  103. 
For  the  reasons  above  indicated  the  motion  for  a 
rehearing  will  be  overruled. 

Whiteman,  J.,  concurs. 


[No.  369,  January  29,  1890.] 

ALVAH  E.  WOLCOTT  and  FRANK  J.  WRIGHT, 
Plantiffs  In  Error,  v.  S.  M.  ASHENFELTER 
AND  NETTIE  A.  ASHENFELTER,  Defendants 
In  Error. 

XiiEN,  OP  Landlord,  ukdeb  Sec.  1537,  Gomp.  Laws,  N.  li,  1884,  Waiysb 
OP— Construction  op  Statutes.— By  section  1537,  Compiled  Laws, 
it  is  provided  that,  ''Landlords  shall  have  a  lien  on  the  property  of 
their  tenants,  which  remains  in  the  house  rented,  for  the  rent  dae ; 
and  said  property  may  not  be  removed  from  said  house,  without  the 
landlord's  consent."  Under  this  section  of  the  statute  the  lien 
expressly  attaches  against  the  property  of  the  tenant  which  remains 


i 
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in  the  house,  and  not  against  the  property  whioh  is  removed  from  the 
house  with  the  landlord's  consent.  The  tenant  has  no  right  to 
remove  the  proi>erty  from  the  house  until  the  rent  is  paid.  This  it  la 
the  right  of  the  landlord  to  insist  upon,  but,  if  he  consents  to  the 
removal,  he  thereby  waives  his  lien  on  the  property.  Where  the 
building  rented  consists  of  several  apartments,  rented  to  different 
tenants,  each  apartment  is  a  "house  rented"  within  the  meaning  of 
the  statute ;  and  the  removal  of  the  property  of  a  tenant  from  one 
apartment  of  the  building  to  another  apartment  of  the  same  building 
is  a  removal  from  ''said  house/' 

Id.— Effect  of  Watvkr  of — Subsequent  Mortgage  Lien,  Priority  of 
Oyer  Lien  for  Bent  Previouslt  Accrued.— Where,  in  such  case, 
the  landlord  waives  his  lien  for  rent  previously  accrued,  he  thereby 
becomes  a  general  creditor  as  to  such  rent,  and  can  have  no  claim 
for  the  same  over  a  subsequent  mortgagee,  who  files  the  affidavit 
required  by  statute  (Sees.  1589,  1590,  Gomp.  Laws)  before  such 
claim  is  reduced  to  judgment  or  the  landlord  has  obtained  any  lien 
for  the  same  on  the  mortgaged  property. 

Ebbob,  from  a  decree  in  favor  of  complaiDants,  to 
the  Third  Judicial  District  Court,  Grant  County. 
Decree  aflfirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Elliott  &  Pickett  for  plaintiflEs  in  error 

The  chattel  mortgage  is  void  as  against  the  plain  * 
tiffs  in  error,  because  it  was  not  renewed  by  filing  the 
affidavit  stating  the  amount  due,  etc.,  within  the  time 
required  by  statute.  Prince's  Rev.  Ed.  Laws,  N.  M» 
64.  See,  also.  Wait's  Acts  and  Defs.,  vol.  2,  p.  199, 
sec.  18;  Newell  v.  Warren,  44  N.  Y.  244;  Paine  v. 
Mason,  7  Ohio  St.  198;  Edson  v.  Newell,  14  Minn. 
228;  National  Bank  of  Me^polis  v.  Sprague,  20  N.  J. 
13 ;  Seamon  v.  Eayer,'  16  Ohio  St.  209 ;  Griffin  v.  For- 
rest (Mich.  1882),  N.  W.  Rep.  603. 

The  filing  of  the  affidavit  of  renewal  must  be 
within  the  time  prescribed  by  statute.  Jones  on  Chat- 
tel Mortgages,  p..  262,  sec.  287,  and  cases  cited ;  Newell 
V.  Warren,  44  Barb.  (N.  Y.)  258;  National  Bank  of 
Metropolis  v.  Sprague,  20  N.  J.  13. 
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The  claim  of  the  plaintiflE  in  error,  Alvah  E.  Wol- 
cott,  for  landlord's  lien  for  $1,300  is  prior  to  the  chat- 
tel mortgage  of  the  defendant  in  error,  Nettie  A. 
Ashenfelter,  having  commenced  to  attach  to  the  prop- 
erty on  the  first  of  October,  1883,  when  it  was  first  put 
into  his  building,  and  continued  down  until  the  hear- 
ing of  this  cause  below,  the  property  never  having 
been  removed  from  the  building,  and  being  in  the 
building  at  the  time  the  chattel  mortgage  to  Nettie  A. 
Ashenfelter  was  executed.  Acts,  N.  M.,  1884,  p.  48, 
sec.  5;  Prince's  Rev.  Stat.  N.  M.,  p.  407,  sec.  14;  Beall 
V.  White,  94  U.  S.  382;  Fowler  v.  Ropley,  15  Wall. 
338;  Webb  v.  Sharp,  13  Wall.  14;  Holden  v.  Sumner, 
15  Id.  600;  Longsheet  v.  Rennock,  20  Id.  575. 

As  to  class  of  creditors  who  may  take  advantage 
of  a  chattel  mortgage,  which  has  not  jb^en  renewed 
according  to  the  statutes,  see  Prince's  Rev.  Stat.  N. 
M.,  pp.  63,  64;  2  Jones  on  Chattel  Mortgages,  p.  265, 
sec.  292;  Newman  v.  Tymeson,  12  Wis.  498;  National 
Bank  v.  Sprague,  21  N.  J.  Eq.  530. 

Gideon  D.  Bantz  for  defendants  in  error. 

'* Landlords  shall  have  a  lien  on  the  property  of 
their  tenants,  which  remains  in  the  house  rented,  for 
the  rent  due.''    Sec.  1537,  Comp.  Laws,  1884. 

The  words  '*house  rented''  are  used  in  the  sense 
of  premises  rented.  Therefore,  where  the  premises 
rented  consist,  as  in  this  case,  of  a  part  of  the  house, 
the  lien  is  lost  by  the  landlord  if  he  consents  to  the 
tenant's  removal  of  his  chattels  from  the  rented  prem- 
ises; and  the  fact  that  the  chattels  are  removed  to 
other  rooms  in  the  same  building  is  of  no  importance. 
By  such  removal  a  new  and  distinct  tenancy  was 
created  between  the  landlord  and  tenant  in  respect  to 
different  premises,  to  which  the  tenant  had  the  exclu- 
sive right  of  entry,  and  to  which  he  removed  the  chat- 
tels.    Bouv.  Law  Diet.,  tit.   ^^House,"  citing  6  Mod. 
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214;  Woodf.  Land.  &  Ten.  178;  King  v.  North,  Bid- 
deck,  5  Ad.  &  Ell.  261;  Henrette  v.  Booth,  15  C.  B. 
N.  S.  500;  Finn  v.  Grafton,  2  Bing  N.  C.  617,  and 
cases  cited;  7  Taylor  Land.  &  Ten.,  sec.  66. 

*  The  lien  conferred  by  the  statute  arises  out  of  the 
common  law  doctrine  of  distraint.  The  landlord  could 
only  distrain  during  the  continuance  of  the  term. 
Under  statute  8  Anne,  the  landlord  can  not  follow  ten- 
ants chattels  after  the  expiration  of  six  months  from 
removal  from  one  apartment  in  a  house  to  another. 
Taylor  Land.  &  Ten.,  sec.  572. 

At  common  law  distress  must  be  made  upon  some 
part  of  the  demised  premises,  out  of  which  the  rent 
issued.     Id.,  sec.  573. 

By  statute  of  2  Geo.  II,  the  landlord  might  pur- 
sue chattels  if  removed  secretly  and  fraudulently. 

Mrs.  Ashenfelter  had  a  valid  mortgage  as  against 
Wright,  even  though  it  had  never  been  recorded,  and 
after  her  bill  for  foreclosure  was  filed,  her  lien  was  per- 
fected as  against  a  mere  general  creditor  of  Wright. 
The  rent  of  the  premises  on  the  north  side  of  the  hall, 
previously  occupied,  was  no  more  than  an  ordinary 
debt,  for  which  Wolcott,  having  no  lien  or  a  judgment, 
can  not  attack  the  validity  of  the  mortgage.  Boone 
Mortgages,  sec.  251;  Jones  Chattel  Mortgages,  sec. 
245;  Bump.  Fraud.  Convey.  [Ed.  1872],  sec.  453. 

Long,  C.  J. — This  cause  is  in  this  court  on  writ  of 
error  to  the  district  court  of  Grant  county.  There 
Singleton  M.  Ashenfelter  and  Nettie  A.  Ashenfelter,  his 
wife,  brought  their  action  to  foreclose  a  chattel  mortgage, 
and  made  parties  thereto  Frank  J.  Wright  and  Alvah 
E.  Wolcott,  who  are  the  plaintiffs  in  error  in  this  court. 
As  against  Wright,  it  is  alleged  in  the  bill  of  complaint 
that  on  the  twenty-fourth  day  of  February,  1886, 
Frank  J.  Wright  made  and  delivered  to  Nettie  A. 
Ashenfelter,  wife  of  S.  M.  Ashenfelter,  his  promissory 
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note  in  the  sum  of  $250,  and  at  the  same  time  that  he 
also  made,  executed,  and  delivered  to  her  to  secure  said 
note  a  chattel  mortgage  on  a  library  situated  in  Silver 
City,  said  county;  that  the  mortgage  was  duly 
acknowledged,  and  also  properly  recorded  in  time  in 
the  said  county  of  Grant.  It  is  also  averred  that  the 
debt  was,  at  the  commencement  of  the  action,  unpaid 
and  past  due.  It  is  further  alleged  that  the  other 
defendant  in  the  action,  Wolcott,  also  claimed  to  hold 
a  lien  on  the  same  library  for  $1,300,  but  that  his  lien, 
if  any  existed,  was  for  a  much  smaller  sum,  and  was 
subsequent  to  that  claimed  by  the  complainants. 
Wolcott  was  made  a  party,  that  he  might  be  required 
to  set  up  and  establish  his  lien,  so  that  the  court  could 
ascertain  and  discover  the  amount  thereof,  and  decree 
as  to  priorities.  The  complainants  made  the  usual 
prayer  for  judgment,  decree  fixing  their  priority,  and 
for  sale  of  the  mortgaged  property.  Wolcott  filed 
demurrer  to  the  complaint,  which  was  overruled  by  the 
<5ourt.  Both  Wolcott  and  Wright  then  answered  the 
bill,  and  upon  the  answers  issue  was  joined,  and 
the  cause  referred  to  a  master. 

It  is  assigned  here  for  error  that  the  demurrer 
should  have  been  sustained,  but  as  no  reason  for  such 
contention  is  shown  in  the  oral  argument  or  brief,  and 
as  we  are  unable  to  perceive  any  defect  in  the  bill  of 
complaint,  we  hold  that  assignment  to  be  not  well 
taken.  The  master  made  a  very  careful  and  elaborate 
report.  He  found,  and  so  reported  to  the  court,  that 
in  1883  Alvah  E.  Wolcott  owned  a  building  in  the 
town  of  Silver  City,  and  on  the  first  day  of  October 
made  a  written  lease  to  his  codefendant,  Frank  J. 
Wright,  of  two  certain  rooms  in  said  building,  said 
rooms  to  be  used  by  Wright  for  a  law  oflSce,  and  the 
lease  to  run  for  two  years,  at  $45  per  month,  payable 
monthly;  that  Wright  occupied  the  two  rooms  until 
the  first  of  February,  1886,  under  said  lease;  and  at 
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that  date,  on  account  of  the  nonpayment  of  rent  for 
the  two  rooms  during  his  occupancy  under  the  written 
lease,  owed  Wolcott  the  sum  of  $945,  as  rent  due  and 
unpaid  for  said  rooms  to  that  date.  The  master  further 
found  that  Wolcott,  at  that  date,  desired  to  make  other 
arrangements  respecting  said  two  rooms,  and  so  he 
rented  them  then  to  another  tenant,  who  took  possession 
of  them.  Wright,  at  that  date,  with  Wolcott's  con- 
sent moved  out  of  the  two  rooms  the  library,  which, 
before  that  date,  had  been  in  them,  and  altogether 
ceased  to  occupy  them  as  a  tenant.  Through  the  build- 
ing in  which  the  two  rooms  are  situated  is  a  central 
hall.  The  two  rooms  occupied  by  Wright  as  aforesaid 
are  in  the  building  on  the  north  side  of  the  hall,  and 
entered  from  it.  Wright,  when  he  moved  his  library 
out  of  the  two  rooms,  moved  into  and  occupied  a 
single  room  on  the  south  side  of  the  central  hall,  by 
and  with  the  consent  of  Wolcott.  Possession  was 
taken  by  Wright  February  1,  1886,  of  the  single  room. 
At  that  time  it  was  verbally  agreed  between  Wright 
and  Wolcott  that  the  former  should  pay,  as  rent  for 
the  single  room,  $20  per  month,  nothing  being  said  as 
to  the  time  of  payment.  Wright,  after  he  moved  into 
the  single  room,  paid  as  one  month's  rent  therefor,  in 
February,  $20.  He  paid  no  further  rent,  but  continued 
to  occupy  the  room  south  of  the  hall  to  the  rendition 
of  the  decree  in  the  court  below,  and  at  that  date,  for 
rent  of  the  single  room,  was  indebted  to  Wolcott  in 
the  sum  of  $420,  being  the  rental  for  said  room  to 
December  1,  1887.  The  note  and  mortgage  given  by 
Wright  to  Mrs.  Ashenfelter  were  executed  on  the 
twenty-fourth  day  of  February,  1886,  and  the  mortgage 
was  duly  recorded  the  next  day.  At  that  time  the 
library  described  in  the  mortgage  was  situated  in  the 
single  room  south  of  the  central  hall,  and  had  been 
there  at  least  twenty-three  days.  There  was  then  due 
and  unpaid,  as  rent  for  the  two  rooms  on  the  north 
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side  of  the  hall  by  Wright  the  sum  of  $945.  All  these 
facts  are  found  by  the  master,  and  reported  to  the 
court.  The  master  found  and  the  court  decreed  the 
priorities,  as  between  the  two  lienholders,  Wolcott  and 
Mrs.  Ashenfelter,  to  be  as  follows:  That  Wolcott 
held,  to  the  extent  of  $420,  the  prior  and  first  lien  over 
Mrs.  Ashenfelter;  that  Mrs.  Ashenfelter,  to  the  amount 
of  her  mortgage,  held  the  next  and  second  lien.  It 
seems  to  have  been  apparent  to  the  court  that,  after 
payment  of  costs  and  expenses  and  the  liens  thus 
decreed,  there  would  be  nothing  left;  so  nothing  is 
decreed  as  to  any  residue.  Wright  does  not  assign 
any  separate  error  on  his  own  behalf  separately,  but 
joins  in  the  assignment  by  Wolcott.  These  do  not 
relate  to  any  matter  affecting  Wright  separately,  but 
only  refer  to  priorities. 

The  first  question  to  consider  is  whether  the  court 
erred  in  refusing  to  decree  the  $945  as  a  lien  on  the 
library  prior  in  time  to  the  mortgage  lien.  The  court 
held,  and  in  effect  so  decreed,  that  this  lien  was  lost  on 

the  library  when  Wright  removed,  by  the 
^w^^v'frf '''""" 'landlord's  consent,  out  of  the  two  rooms, 

and  into  the  single  room.  If  this  ruling  is 
correct,  then,  as  to  that  sum,  Wolcott  would  be  only  a 
general  creditor,  or,  as  it  is  sometimes  expressed,  ''a 
creditor  at  large,''  without  any  specific  lien  for  the  rent 
thus  accrued  on  the  library.  The  two  rooms  first  occu- 
pied by  the  tenant  and  the  single  room  last  occupied 
are  entirely  separate  and  distinct  apartments,  but  plain- 
tiffs in  error  contend,  inasmuch  as  they  are  all  under 
one  roof,  in  the  same  building,  that  the  rent  which  had 
accrued  for  the  occupancy  of  the  two  rooms,  and 
which  had  attached  as  a  lien  on  the  library  there  situ- 
ated, followed  the  library  to  the  other  room,  and  con- 
tinued there,  also,  as  a  lien.  The  defendants  in  error 
contend  that  the  term  ^ 'house"  in  the  statute  applies 
to  the  separate  apartments  in  the  same  building,  where 
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these  are  rented  separately ;  that  where  there  are  several 
rooms  in  one  building,  and  each  room  is  occupied  by  a 
separate  tenant,  as  between  the  landlord  and  the  several 
tenants,  each  apartment  so  occupied  is  a  ^^ house," 
within  the  meaning  of  the  statute ;  and  that  when  the 
landlord  consents  to  a  removal  of  a  tenant's  property 
from  the  separate  room  so  occupied  it  is,  in  legal  con- 
templation, a  removal  from  the  house,  and  the  lien  is 
lost.  This  question  arises  on  the  following  section  of 
the  Compiled  Laws:  '' Section  1537.  Landlords  shall 
have  a  lien  on  the  property  of  their  tenants,  which 
remains  in  the  house  rented,  for  the  rent  due;  and  said 
property  may  not  be  removed  from  said  house,  without 
the  consent  of  the  landlord,,  until  the  rent  is  paid  or 
secured."  The  lien  is  upon  the  property  of  the  tenant 
which  remains  in  the  house,  not  upon  the  property 
which,  with  the  landlord's  consent,  is  removed  from 
the  house.  The  tenant  may  not  remove  the  property 
from  the  house  until  the  rent  is  paid.  This  is  a  right 
which  the  landlord  may  insist  upon,  but,  if  he  volun- 
tarily consents  to  the  removal,  he  waives  his  lien.  This 
statute  is  a  substitute  for  the  old  remedy  of  distress  for 
rent,  a  right  exercised  by  the  landlord  during  an  early 
period.  Says  Mr.  Taylor:  **The  common  law  of 
England,  and  most  of  her  statutory  provisions  regu- 
lating a  distress  for  rent,  have  been  generally  adopted 
in  the  United  States."  ''In  order  to  sustain  a  distress, 
the  relation  of  landlord  and  tenant  must  be  actually 
completed  and  exist  between  the  parties.  *  *  *  It 
will,  however,  only  continue  so  long  as  that  relation 
subsists."  Taylor,  sections  558,  563.  The  rule  of  the 
common  law  is  well  stated  in  Williams  v.  Terboss,  2 
Wend.  151,  as  follows:  *'At  the  common  law,  the 
landlord  could  only  distrain  property  which  was  actu- 
ally on  the  demised  premises  when  he  came  for  that 
purpose.  His  right  to  distrain  must  also  have  been 
exercised  during  the  term.  If  the  tenant  fraudulently 
Vol.  5  n.  m. — 29 


450  WOLCOTT  V.  ASHENFELTER.  [5  N.  M. 

removed  his  property  and  effects  from  the  demised 
premises,  either  before  or  after  the  rent  became  due, 
the  landlord  could  not  follow  and  seize  them  for  rent, 
unless  they  were  removed  by  the  tenant  after  the  land- 
lord had  actually  come  to  distrain,  and  had  view  of 
the  goods  on  the  premises.''  Our  statute  is  an  out- 
growth of  this  principle  of  common  law  of  distress  for 
rent,  and,  if  the  landlord  voluntarily  consents  to  a 
removal  of  the  goods  from  the  demised  house,  his  lien 
is  lost,  because  the  statute  expressly  provides  the  lien 
attaches  against  the  goods  which  remain  in  the  house. 
The  right  is  itself  an  incident  of  a  particular  tenancy, 

and  arises  out  of  it.  This  statute  contem. 
ofuwriccdSn  plates  there  must  be,  to  create  the  lien,  a 
*  landlord,  a  tenant,  a  house  rented,  and 
goods  in  that  particular  house.  In  case  of  a  building, 
erected  with  many  rooms,  for  the  purpose  of  letting 
separate  apartments  to  different  tenants,  no  occupant 
is  a  tenant  of  the  whole  building,  but  only  of  a  particu- 
lar apartment,  which  apartment  is  the  tenant's  house. 
Over  that  he  has  full  control.  One  entering  there 
without  his  consent  is  a  trespasser.  It  is  his  house. 
The  lien  grows  out  of  the  tenancy  as  to  a  house  rented. 
Wright  did  not  occupy  the  whole  building,  and  he  had 
no  house  rented,  if  the  word  ''house"  can  apply  only 
to  the  whole  building.  This  question,  however,  is 
settled  on  authority. 

Taylor,  in  his  work  on  Landlord  and  Tenant,  page 
187,  quotes  from  the  case  of  Winslow  v.  Henry,  5  Hill, 
481,  with  approval:  ''As  rent  can  not  issue  out  of  a 
mere  easement  or  incorporeal  hereditament,  upon  the 
demise  of  a  room,  with  a  right  of  common  passage 
along  an  entry  leading  from  such  room  into  the  public 
street,  it  was  held  that  the  landlord  could  not  seize 
goods  of  the  tenant  kept  in  such  common  passageway." 
Bukup  V.  Valentine,  19  Wend.  554,  is  exactly  in  point. 
The  facts  of  that  case  are  as  follows:     The  defendant, 
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Valentine,  demised  to  the  plaintiflE,  for  a  term  which 
ended  May  3 ,  1835,  the  lower  part  of  a  house  in  Mul- 
berry street,  New  York,  consisting  of  all  the  lower 
story,  the  two  front  joint  bedrooms,  the  front  basement 
kitchen,  with  half  the  cellar  and  privilege  in  the  yard. 
Valentine,  at  the  same  time,  rented  to  one  Merit  the 
upper  part  of  the  same  house,  consisting  of  certain 
rooms,  and  also  the  back  basement  kitchen  and  half 
the  cellar.  May  1,  1835,  Merit  left  that  part  of  the 
house  he  had  previously  occupied;  and  the  plaintiff, 
under  a  lease  from  Valentine  for  one  year,  removed 
into  those  apartments  vacated  by  Merit.  At  the  same 
time  one  Marshall  became  tenant  of  the  apartments 
which  Valentine  had  at  first  occupied.  The  plaintiff 
had  failed  to  pay  his  rent  for  the  lower  part  of  the 
house  which  he  first  occupied,  and  for  rent  due  for 
those  apartments  Valentine  distrained  the  plaintiff's 
goods  located  in  the  upper  part  of  the  building,  in  the 
apartments  he  last  occupied.  The  plaintiff  brought 
replevin  for  the  goods,  and  failed  in  the  court  below. 
He  appealed  to  the  supreme  court,  and  it  was  con- 
tended there  by  Valentine  that  plaintiff  had  not 
removed  from  the  demised  premises.  The  court  held 
otherwise,  and  reversed  the  case.  The  court  say:  **It 
is  now  said  that  the  removal  to  another  part  of  the 
same  building  was  not  a  removal  from  the  demised 
premises.  I  can  not  yield  to  this  argument.  Both 
before  and  after  the  rent  fell  due  there  were  two  tenants 
in  the  house,  each  having  the  exclusive  enjoyment  of 
a  different  part  of  the  building.  On  the  first  of  May, 
the  plaintiff  gave  up  the  rooms  he  had  previously  occu- 
pied, and  removed  into  other  apartments.  He  ceased 
to  be  a  tenant  of  the  rooms  he  had  occupied  in  1834, 
as  fully  as  though  he  had  removed  into  an  adjoining 
building  owned  by  the  same  or  another  landlord.''  So 
this  court  say  with  respect  to  Wright.  The  case  is 
exactly  in  point,  correct,  as  we  think,  in  principle,  and 
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we  are  content  to  follow  it,  and  therefore  hold  the  rent 
accrued  for  the  two  rooms  did  not  follow  as  a  lien  on 
the  library  to  the  single  room  across  the  hall.  As  to 
the  $945  rent  due  Wolcott  for  the  two  rooms  occupied 

by  Wright,  the  former,  having  waived  his 

^?tOTr%''ubM^   landlord's  lien  by  consenting  to  the  removal 

§i^ee:"rk)'rity  ^f  the  property,  at  least  as  between  himself 

of  mortgage     ^^^^  ^  subscqueut  mortgagee,  it  is  a  question 

whether  in  the  court  below  Wolcott,  being 
only  a  general  creditor,  was  in  a  position  to  attack  the 
mortgage  of  Mrs.  Ashenfelter,  on  the  ground  that  she 
had  not  complied  with  the  statute  requiring  an  affidavit 
to  be  filed  within  thirty  days  next  preceding  the  expi- 
ration of  one  year  from  the  filing  of  the  chattel  mort- 
gage. Mrs.  Ashenfelter  had  filed  her  affidavit,  but  not 
within  the  thirty  days.  She  filed  it  several  days  too 
early,  as  at  the  time  of  such  filing  the  thirty  days 
specified  in  the  statute  had  not  yet  commenced  to  run. 
If  the  affidavit  is  filed  or  exhibited  too  soon,  or  before 
the  thirty  days  begin  to  run,  such  filing  is  nugatory, 
and  of  no  eflEect.  The  following  authorities  are  to  that 
effect.  Jones  Chat.  Mortg.,  sec.  287;  Boone  Mortg., 
sec.  250;  Nat'l  Bank  v.  Shroyer,  20  N.  J.  Eq.  13; 
Newell  V.  Warner,  44  Barb.  258. 

The  chattel  mortgage  must  be  regarded  as  if  the 
affidavit  had  not  been  filed.  Our  statute  provides  as 
follows:  * 'Section  1589.  Every  mortgage  so  filed,  shall 
be  void  as  against  the  creditors  of  the  person  making 
the  same,  or  against  subsequent  purchasers  or  mortga- 
gees in  good  faith,  after  the  expiration  of  one  year  after 
the  filing  thereof,  unless,  within  thirty  days  next  pre- 
ceding the  expiration  of  the  term  of  one  year  from  such 
filing,  and  each  year  thereafter,  the  mortgagee,  his 
agent  or  attorney,  shall  make  an  affidavit  exhibiting  the 
interest  of  the  mortgagee  in  the  property  at  the  time 
last  aforesaid,  claimed  by  virtue  of  such  mortgage, 
and,  if  said  mortgage    is  to  secure  the    payment    of 
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money,  the  amount  yet  due  and  unpaid;  such 
affidavit  shall  be  attached  to  and  filed  with  the 
instrument  or  copy  on  file  to  which  it  relates.'' 
The  record  in  the  case  before  us  discloses  that  Mrs. 
Ashenfelter  had  not  taken  possession  of  the  mortgaged 
property,  so  at  the  commencement  of  the  action,  in 
the  absence  of  the  statutory  affidavit,  and  without  pos- 
session having  been  taken  by  the  mortgagee,  her  mort- 
gage under  the  statute  would  be  of  no  effect  as  to  such 
<;reditors  of  Wright  as  were  in  situation  to  assert  its 
invalidity.  The  authorities  before  cited  give  construc- 
tion to  a  statute  like  our  own,  and  under  them  it  is 
clear,  as  against  creditors  who  are  in  a  position  to  raise 
the  question,  the  chattel  mortgage  is  void.  Was  Wol- 
cott in  that  position  in  the  court  below  f  He  had  not 
reduced  his  claim  to  judgment.  He  had  no'  specific 
lien  on  the  library  in  any  form.  At  best,  he  had  only 
the  right  to  sue  his  debtor.  In  the  meantime,  Mrs. 
Ashenfelter  had  the  right,  if  she  could  peaceably  obtain 
possession,  to  do  so,  or  to  proceed  and  foreclose  her 
mortgage.  Is  there  any  rule  which  would  require  that 
she  should  be  restrained  of  her  right  to  foreclose,  and 
wait  the  movements  of  the  general  creditors,  so  long  as 
the  mortgage  remained  valid  as  between  her  and  the 
debtor!  The  mortgage  contained  a  provision  that,  upon 
default  in  payment,  she  might  take  actual  possession 
of  the  property  wherever  she  could  find  it.  Default  was 
made,  and  her  rights  as  against  Wright  to  possession 
was  perfect.  If  she  had  taken  actual  possession, 
her  right  under  the  mortgage  would  have  been  as  com- 
plete as  if  she  had  filed  the  affidavit  required  by 
statute.  Controversy  arose  as  to  possession  between 
Mrs.  Ashenfelter  and  Wolcott,  so  she  procured  a 
receiver  to  be  appointed  to  hold  the  property, 
and  the  court  decreed  a  sale  thereof.  As  to  the 
$945,  Wolcott  had  not  then  procured  either  a 
judgment  or  lien  by  attachment.      In   this  state  of 
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things,  if  Wright  had  turned  over  to  the  mortgagee, 
possession,  notwithstanding  her  failure  to  comply  with 
the  statute,  she  would  have  been  preferred  to  the  gen- 
eral debt  of  Woleott ;  not  so  as  to  the  specific  landlord'^ 
lien,  for  the  single  room.  That,  however,  is  decreed 
to  be  prior  to  Mrs.  Ashenfelter's,  and  is  out  of  the 
case.  If,  then,  she  could  have  received  possession, 
and  thus  have  perfected  her  right,  which  had  become 
suspended  by  failure  to  file  the  statutory  affidavit,  we 
can  see  no  reason  why  she  might  not  have  properly 
invoked  the  aid  of  the  court  to  reduce  the  property  to 
cash,  and  apply  it  to  the  discharge  of  her  specific  lien 
as  against  Wright,  unless  some  lienholder,  with  a  right 
to  question  the  legality  of  her  mortgage,  interposed. 
If  Woleott  could  attack  the  chattel  mortgage,  then  any 
general  creditor  could  do  so.  It  would,  to  say  the  least, 
be  illegal  to  hold  that  a  creditor,  without  any  lien  upon 
a  chattel,  or  right  thereto,  in  the  absence  of  a  judg- 
ment which  might  by  execution  be  enforced  against 
such  chattels,  could  call  upon  a  court  of  equity  to  remove 
even  a  void  lien  from  the  property,  constituting  an 
apparent  cloud  upon  it.  Without  a  specific  lien  on  the 
chattel,  what  benefit  could  such  a  creditor  derive!  He 
could  not  sell  the  chattel  without  judgment  and  execu- 
tion. A  consideration  of  some  of  the  cases  will  indi- 
cate the  construction  which  should  be  placed  upon  the 
words  of  the  statute,  **shall  be  void  against  creditors.  *' 
In  Van  Heusen  v.  RadcliflE,  17  N.  Y.  580,  the  court  say: 
^*When  a  conveyance  is  said  to  be  void  against  credi- 
tors, the  reference  is  to  such  parties  when  clothed  with 
their  judgments  and  executions,  or  such  other  titles  as 
the  law  has  provided  for  the  collection  of  debts.  ^*  Mr. 
Bump,  in  his  work  of  Fraudulent  Conveyances,  page 
453,  gives  a  clear  elucidation  of  this  subject:  *'It  is  com- 
monly said  that  a  fraudulent  conveyance  is  void  against 
creditors,  but  this  must  be  taken  in  a  limited  sense. 
The  law  provides  a  mode  for  determining  the  rights  of 
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all  parties,  and  does  not  permit  even  a  creditor  to  act 
as  judge  in  his  own  case.  A  fraudulent  conveyance, 
moreover,  does  not  confer  any  additional  rights  upon 
creditors.  They  can  not  seize  the  property  of  their 
debtor  without  any  legal  process,  and  appropriate  it  of 
their  own  accord  to  the  satisfaction  of  their  demands. 
*  *  *  They  may  cause  it  to  be  appropriated  to  the 
payment  of  their  debts,  but  can  only  do  so  in  the  mode 
which  the  law  prescribes.  •  ♦  •  Consequently  the 
expression  that  a  fraudulent  transfer  is  void  against 
creditors  simply  means  that  the  rights  of  creditoi*s  as 
such  are  not,  with  respect  to  the  property,  affected  by 
such  transfer,  but  that  they  may,  notwithstanding  the 
transfer,  avail  themselves  of  all  the  remedies  for  collect- 
ing their  debts  out  of  the  property,  or  its  avails,  which 
the  law  has  provided  in  favor  of  creditors,  and  that  in 
pursuing  those  remedies  they  may  treat  the  property 
as  though  the  transfer  had  not  been  made;  that  is, 
as  the  property  of  the  debtor.  The  transfer 
is  ineffectual  to  shield  the  property  in  the  hands 
of  the  grantee  from  the  just  claims  of  the  credit- 
ors of  the  grantor,  when  those  claims  are  prosecuted 
against  it  in  the  manner  pointed  out  by  the  law.  His 
title,  however,  is  good  against  even  creditors,  unless 
they  protect  themselves  against  him  by  pursuing  that 
prescribed  course  by  which  alone  the  property  can  be 
made  available  for  the  satisfaction  of  debts.  A  *cred- 
itor  at  large,'  as  it  is  termed,  can  not  impeach  the  con- 
veyance, but  only  a  creditor  having  some  process  on 
which  the  property  may  be  lawfully  seized,  and  by 
which  it  is  made  liable,  either  immediately  or  ultimately, 
to  be  appropriated  in  satisfaction  of  his  debt.  *  ♦  • 
Before  a  creditor  can  impeach  the  transfer,  he  must 
have  an  execution,  attachment,  or  some  other  legal 
process  which  authorizes  the  seizure  of  the  property. 
This  process  may  be  a  warrant  of  distress  or  an  attach- 
ment, as  well  as  on  execution.'^    Although  unable  to 
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examine  all  the  cases  cited  by  Mr.  Bump  in  support  of 
this  position,  one  which  we  believe  to  be  well  established, 
we  append  them  for  reference.  Andrews  v.  Durant, 
18  N.  T.  496;  Rinchey  v.  Stryker,  26  How.  Pr.  75; 
Schlussel  V.  Willett,  32  Barb.  615;  12  Abb.  Pr.  397; 
22  How.  Pr.  15;  Tiffany  v.  Warren,  37  Barb.  571,  24 
How.  Pr.  293. 

In  Owen  V.  Dixon,  17  Conn.  496,  a  well  considered 
opinion  is  given,  from  which  the  following  quotation  is 
made :  ^  'Tt  is  a  familiar  principle  that  a  fraudulent  con- 
veyance of  property  is  void  as  to  the  creditors  of  the 
vendor.  By  this  is  meant  that  the  rights  of  a  creditor 
as  such  are  not,  with  respect  to  the  property,  affected 
by  such  conveyance.  *  *  *  A  ^creditor  at  large,' 
as  it  is  termed,  can  not  impeach  the  conveyance,  but 
only  a  creditor  having  some  process  on  which  the  prop- 
erty may  be  lawfully  seized,  and  by  which  it  is  made 
liable'^  ♦  *  *  for  the  debt.  We  think  the  same 
rule  of  construction  established  with  respect  to  convey- 
ances fraudulent  as  to  creditors  should  be  applied  to 
the  term  ''void  as  against  creditors,"  used  in  our  stat- 
ute. There  is  authority,  however,  more  directly  in 
point,  giving  that  construction  to  statutes  to  the  same 
effect  as  the  one  quoted.  In  New  York  the  statute  on 
the  subject  under  consideration  is  much  like  our  own. 
In  Thompson  v.  Van  Vechten,  27  N.  Y.  582,  in  con- 
sidering who  might  attack  a  chattel  mortgage  for  want 
of  the  statutory  affidavit,  the  court  say:  *'It  is  true  the 
mortgage  can  not  be  legally  questioned  until  the  cred- 
itor clothes  himself  with  a  judgment  and  execution,  or 
with  some  legal  process  against  his  [the  debtor's] 
property ;  for  creditors  can  not  interfere  with  the  prop- 
erty of  their  debtors  without  process.''  It  seems  to  us 
clear  that  until  Wolcott  had  by  some  legal  means  pro- 
cured a  lien  on  the  property,  being  only  a  general  cred- 
itor, or,  as  some  books  express  it,  a  ''creditor  at 
large,"  he  could  not  appeal  to  a  court  of  equity  to 
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remove  by  its  decree  a  mortgage  good  against  the 
debtor.  The  conclusion  reached  on  this  point  is  much 
strengthened  by  the  terms  of  section  1590  of  the  Com- 
piled Laws.  This  section  and  section  1589  must  be 
construed  together,  as  they  clearly  relate  to  the  same 
subject.  *'Sec.  1590.  If  such  aflSdavit  be  made  and 
filed  before  any  purchase  of  such  mortgaged  property 
shall  be  made,  or  other  mortgage  deposited,  or  lien 
obtained  thereon  in  good  faith,  it  shall  be  as  valid  to 
continue  in  effect  such  mortgage  as  if  the  same  had 
been  made  and  filed  within  the  period  above  provided.'' 
This  must  remove  all  substantial  doubt.  If  the  affida- 
vit provided  for  in  section  1589  is  not  filed  within  the 
thirty  days  required,  then  the  mortgage  is  void  as  to 
creditors;  but  if  such  a  creditor  omits  to  take  such 
action  as  to  obtain  a  lien  thereon  before  the  affidavit  is 
thereafter  filed,  and  the  mortgagee  files  his  affidavit  as 
required  by  section  1589,  it  operates  to  revive  the  mort- 
gage  against  all  creditors  who  have  not  in  the  meantime 
obtained  liens.  Failure  to  file  the  affidavit  required 
within  the  thirty  days  suspends  the  operation  of  the 
mortgage  as  against  general  creditors,  and  if  they 
reduce  their  debts  to  judgment  against  the  mortgagor, 
and  levy  on  the  property  of  the  mortgagor,  while  the 
mortgage  is  suspended  for  want  of  the  statutory  affida- 
vit, they  secure  priority,  or,  if  they  levy  attachments, 
the  same  result  is  reached ;  but,  if  they  omit  to  take 
some  such  action,  the  mortgage  lien  may  be  revived. 
This  latter  section  gives  construction  to  the  term  * 'cred- 
itors,'' as  used  in  the  preceding  one,  and  limits  that 
term  to  such  as  may,  by  some  legal  means,  secure  a 
lien  on  the  mortgaged  property.  As  to  the  $945,  Wol- 
cott,  being  only  a  general  creditor,  without  specific 
lien  on  the  library,  and  being  without  judgment  upon 
which  execution  might  issue,  could  not  attack  the 
mortgage  of  Mrs.  Ashenfelter,  the  same  being  good 
and  valid  against  the  mortgagor.    We  find  no  error  in 
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the  record  of  the  court  below,  and  accordingly  tha 
judgment  and  decree  there  entered  are  affirmed. 

Whiteman,  Lee,  and  McFie,  JJ.,  concur. 


[No.  395.    February  12,  1890.] 

GAUDALUPE  S.  DE  GARCIA  y  PEREA,  Appellee, 
V.  MARIANO  BARELA,  Appellant. 

Will— Bill  in  Equity  to  Set  Aside  Settlement  op  Execxttor,  Etc. — 
Constitutionality  op  Section  562,  Compiled  Laws,  New  Mezigo, 
1884 — Jurisdiction  op  Supreme  and  District  Courts.— By  section 
1868  of  the  organio  act,  providing  that  "the  snpreme  and  the  district 
courts,  respectively,  of  any  territory,  shall  possess  chancery  as  well 
as  common  law  jurisdiction,"  general  jnrisdiction  is  conferred  on 
those  courts  over  cases  of  administration,  and  section  562,  Compiled 
Laws,  1884.  in  so  far  as  it  attempts  to  vest  the  probate  courts  with 
exclusive  original  jurisdiction  in  such  cases,  is  in  plain  contravention 
of  that  act  and  void. 

Id, — Bequest  op  Personal  Property,  Construction  op. — A  clause  in  a 
will  bequeathing  to  the  wife  of  the  testator  "all  articles  of  goods  in 
my  house,  personal  furniture,  household  furniture,  and  all  that  exists 
therein,"  includes  a  sum  of  money  contained  in  an  iron  box  and  safe 
in  the  house,  known  to  be  there  only  by  the  testator  himself,  and  not 
mentioned  in  the  will. 

Id.— Executor,  Final  Settlement  op— Fraud.— Where  the  executor  of 
an  estate  fails  to  account  in  his  inventory  for  any  money  or  property 
in  his  possession  belonging  to  the  estate,  and  obtains  a  final  settle- 
ment, by  presenting  to  the  court  a  receipt  in  full  from  the  legatee  of 
all  claims  against  the  estate,  procured  by  improper  influences,  such 
receipt  and  settlement  are  void  and  may  be  set  aside  for  fraud. 

Id. — Codicil,  Attestation  op.— Section  1380,  Compiled  Laws,  1884, 
requires  that  a  will  shall  be  attested  by  three  or  more  witnesses.  A 
like  number  is  required  to  constitute  a  valid  attestation  of  the 
codicil.    Jar.  Wills,  sec.  93. 

Appeal,  from  a  decree  in  favor  of  complainant, 
from  the  Third  Judicial  District  Court,  Dona  Ana 
County.     Decree  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wade  &  Btnebson  and  Catbon,  Knaebel  & 
Clancy  for  appellants. 
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S.  B.  Newcomb  for  appellee. 

Whiteman,  J. — This  is  a  suit  in  equity,  com- 
menced in  the  district  court  of  Dona  Ana  county,  by 
Guadalupe  S.  de  Garcia  y  Perea,  widow  of  Pedro 
Garcia  y  Perea,  who  died  February  25,  1887.  The 
decedent  left  a  will  written  in  the  Spanish  language, 
of  which  the  following,  it  is  admitted  in  the  record,  is 
a  correct  translation : 

**Last  will  of  Pedro  Garcia  y  Perea.  Know  all 
men  by  these  presents,  that  I,  Pedro  Garcia  y  Perea, 
on  this  twenty-ninth  day  of  January,  A.  D.  one  thou- 
sand, eight  hundi-ed  and  eighty-six,  write  my  last  will 
as  my  voluntary  act  under  the  following  rules.  (1)1 
declare  that  my  nephew,  Mariano  Barela,  is  the  ad- 
ministrator of  all  my  estate,  of  real  estate  and  personal 
property.  (2)  I  declare  that  the  house,  and  now  my 
residence,  composed  of  all  the  square  bounded  on  the 
east  with  the  second  public  street,  and  on  the  west 
bounded  with  Water  street,  I  grant  to  my  wife,  Guad- 
alupe Perea.  (3)  I  also  grant  to  my  wife,  Guadalupe 
y  Perea,  the  land  and  property  near  the  railroad  depot, 
and  generally  known  as  'Juan  Bautista  Armijo  and 
Manuel  Lopez,'  as  it  appears  in  the  deed.  (4)  I  also 
grant  to  my  wife,  already  referred  to,  all  articles  of 
goods  in  my  house,  personal  furniture,  household 
furniture,  and  all  therein  exists.  (5)  I  also  grant 
her  ten  cows  picked  from  my  property.  (6)  I  grant 
in  favor  of  the  Las  Graces  Church,  five  hundred  ewes. 
(7)  My  administrator  is  instructed  to  pay  $50  in 
money  for  masses  for  my  deceased  wife,  Eomaldita,  in 
case  of  her  death.  (8)  All  notes  that  may  be  due  me, 
accounts,  claims  of  whatever  nature  they  may  be,  my 
administrator  is  authorized  to  collect;  and  whatever 
he  does  shall  be  sustained.  (9)1  grant  to  Cruz  Garcia 
one  house,  formerly  Mariano  Molinar's,  situated  near 
the  Protestants',  as  it  appears  by  the  deeds.    I  also 
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grant  to  Cruz  Garcia  one  bay  mare  that  Conception 
Martinez  has,  and  ten  cows,  two  asses,  burros  o'  burras 
(male  or  female),  as  they  may  be.  (10)  I  grant  to 
Adilaida  Flore  one  hundred  ewes.  (11)  I  grant  to 
Gandelaria  Garcia  one  hundred  ewes.  (12)  I  grant  to 
Clemente  Garcia  one  hundred  and  fifty  ewes.  (13)  I 
grant  to  Martin  Garcia  five  cows.  (14)  I  grant  to 
Julian  Albillar  one  hundred  ewes.  (15)  I  leave  to 
Guadalupe,  my  wife,  one  small  wagon  and  two  mules. 
(16)  To  Jose  Angel  Sisneros,  I  leave  one  hundred 
ewes.  (17)  To  Clemente  Garcia,  I  leave  two  asses. 
(18)  $200  in  money  that  Jose  Maria  Padilla  owes  me, 
I  grant  to  my  niece,  Juanita  Barela.  (19)  To  Teresa 
Chave,  I  leave  fifty  ewes.  (20)  All  the  other  property 
that  is  not  here  specified,  I  grant  to  my  sister,  Bafaela 
Barela,  and  to  my  nephew,  Mariano  Barela.  In  wit- 
ness whereof,  I  sign  this  myself,  in  the  presence  of 
witnesses,  in  the  town  of  Las  Cruces,  this  29th  day  of 
January,  A.  D.  188 — . 

his 

(Signed)        '*Pedro  Gabcia  X  y  Pebea. 

mark 

**In  presence  of 

''Jacinto  Aemijo, 
* 'Nestor  Armijo, 
"George  Butschofsky, 
"Pedro  Lassaigne. 

"At  the  reading  of  the  will,  the  testator  directs 
that  his  administrator  do  sell  five  hundred  ewes,  and 
that  they  be  distributed  amongst  honest  and  needy 
persons,  at  the  will  of  the  administrator. 

(Signed)  "Pedro  Garcia  y  Perea. 

"In  presence  of  the  same  vritnesses: 
"Jacinto  Armijo, 
"Nestor  Armijo, 
"George  Butschofsky, 
"Pedro  Lassaigne.^' 

"Territory  of  New  Mexico,  county  of  Dona  Ana. 
On  this  twenty-ninth  day  of  January,  A.  D.  1886,  per- 
sonally appeared  before  me  the  undersigned,  having 
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been  duly  commissioned,  qualified,  and  acting  notary- 
public,  Pedro  Garcia  y  Perea,  whom  I  personally 
know  to  be  the  same  person  who  signed  the  foregoing 
testament  and  last  will  in  the  presence  of  the  witnesses 
mentioned,  and  that  he  signed  it  in  my  presence  and 
declared  that  he  did  it  voluntarily  for  the  uses  and 
purposes  therein  stated.  • 

*'In  witness  whereof  I  sign  this  in  the  town  of 
Las  Cruces,  the  month  and  year  aforesaid. 

[seal]  ''Jacinto  Aemijo, 

''Notary  public  within  and  for  Dona  Ana  county, 
New  Mexico. 

"Instructions  to  the  administrator,  Mariano  Ba- 
rela :  I  further  declare  that  my  sister,  Baf  aelita  Barela, 
and  my  nephew,  Mariano  Barela,  are  heirs;  and  I 
grant  them  the  following  properties:  Certain  real 
estate  situated  in  La  Mesilla,  called  a  Terreno;  the 
property  bought  from  the  Perez,  as  it  appears  by  the 
deeds;  the  properties  known  as  my  ranch,  as  it  appears 
by  the  deed  of  purchase,  and  in  the  U.  S.  office;  the 
balance  of  the  stock  and  animals  after  paying  the  dona- 
tions this  day  made;  all  the  notes  and  properties,  as 
it  appears  by  the  deeds  and  my  books,  except  the 
donations  made.  I  declare  that  the  following  witnesses 
be  subpoenaed  in  the  United  States  office:  Mauricio 
Gamboa,  Jose  A.  Sisneros,  Jose  Ma  Domingues,  and 
Manuel  Trujillo, — to  prove  the  right  in  the  U.  8.  office 
in  the  application  made  by  Julian  Albillar. 

"Pedbo  Garcia  y  Perea. 
"In  presence  of  Jacinto  Armijo,  Georoe  Butschopsky. 

"I  declare  that  there  is  due  me: 

S.  B.  Newcomb $500  00 

£a{(enio  Moreno  paid  part 20  00 

Padre  Tenoria ^ 75  00 

.Barbaro  Lucero 250  00 

(The  debts  of  Jacinto  Armijo,  J.  J.  Preoiado,  J.  N.  Montes,  are 

forgiven . ) 

D.  Woods 80  00 

"Pedro  Garcia  y  Perea. 
"Jan.  29,  1886. 
**In  presence  of  Jacinto  Armijo,George  Butschopsky.'* 
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The  will,  after  providing  for  a  number  of  legacies, 
made  Bafaela  Barela  and  Mariano  Barela,  sister  and 
nephew  of  the  testator,  respectively,  residuary  legatees. 
The  complainant's  claims,  involved  in  this  case,  all 
arise  under  the  second,' third,  and  fourth  paragraphs 
of  the  will.  On  the  twenty-eighth  of  February,  1887, 
the  will  was  probated,  and  defendant  Mariano  Barela 
appointed  executor.  On  the  twenty-first  of  September, 
1887,  while  the  administration  of  the  estate  was  still 
pending  in  the  probate  court,  the  complainant  filed  her 
original  bill  of  complaint  against  Mariano  Barela  as 
executor,  and  individually,  Raf aela  Barela,  William  H. 
H.  Llewellyn,  and  Thomas  Brannigan.  Subsequently 
the  case  was  dismissed  as  to  Llewellyn  and  Brannigan, 
and  an  amended  bill  was  filed  on  October  12,  1887, 
against  the  other  defendants.  A  reamended  bill  was 
filed  November  2,  1887,  which  also  made  Demetrio 
Chavez,  the  probate  judge,  a  defendant.  At  the  time 
of  the  filing  of  the  reamended  bill  the  administration 
of  the  estate  had  been  closed  up,  and  an  order  made 
by  the  probate  court  discharging  the  executor  from  any 
further  liability  as  such,  and  also  discharging  the  sure- 
ties upon  the  bond  of  the  executor. 

The  reamended  bill  sets  up  complainant's  marriage 
with  the  decedent,  his  death,  the  execution  of  the  will 
aforesaid,  its  admission  to  probate,  and  the  appoint- 
ment of  Mariano  Barela  as  executor.  It  also  avers 
that  two  codicils  to  the  will  were  approved  at  the  same 
time  as  the  will,  which,  she  avers,  were  never  executed 
by  the  decedent,  and  are  void  because  not  properly 
executed ;  that  she  had  no  knowledge  of  the  existence 
of  such  codicils,  and  no  notice  of  the  attempt  to  have 
the  same  probated  until  long  after  the  time  when 
she  might  or  could  have  availed  herself  of  the  right 
and  benefit  of  an  appeal  from  the  action  of  the 
probate  court  in  the  premises;  that  at  the  time  of  the 
death  of  the  testator,  he  was  entirely  free  from  debt, 
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and  that  the  estate  came  into  the  hands  of  Mariano 
Barela,  executor,  unincumbered ;  and  that  the  said  ex- 
ecutor failed  and  refused  to  file  in  the  probate  court  any 
schedule  or  inventory  of  the  property  coming  into  his 
hands  as  such  executor.  She  further  avers  that  by 
the  terms  of  said  will  the  testator  devised  to  her  a  cer- 
tain house  and  lot  situated  in  the  town  of  Las  Cruces, 
and  particularly  described  in  the  will,  together  with 
everything  contained  in  said  house  and  upon  said 
premises,  and  also  certain  other  real  estate  situated  in 
Dona  Ana  county,  near  the  Las  Cruces  depot  of  the 
Atchison,  Topeka  &  Santa  Fe  Railroad,  known  as  the 
**Juan  Bautista  Armijo  and  Manuel  Lopez  properties,'^ 
as  described  in  the  deeds  to  said  property,  and  also  ten 
cows,  two  mules,  and  a  wagon ;  that  the  real  estate 
mentioned  in  the  first  codicil  to  said  will  as  the  real 
estate  bought  of  Perez  is  a  part  of  the  Juan  Bautista 
Armijo  tract,  which  was  devised  to  her  by  the  decedent, 
and  that  under  the  said  first  codicil  the  said  Mariano 
Barela  claims  said  land ;  and  that  Demetrio  Chavez  is 
the  probate  judge  of  Dona  Ana  county,  who  admitted 
the  said  codicil  to  probate.  She  further  avers  that,  at 
the  date  of  the  death  of  her  husband,  there  were, 
among  other  things,  in  the  house  and  lot  devised  and 
bequeathed  to  her,  an  iron  box  and  an  iron  safe  which 
belonged  to  the  testator,  and  which,  together  with  their 
contents,  became  her  property  under  the  terms  of  said 
will,  and  also  that  there  were  on  and  contained  in  said 
premises  so  devised  to  her  a  buggy  and  two  horses, 
which  became  her  property  by  the  terms  of  said  will ; 
that  shortly  after  the  death  of  her  husband,  and  while 
she  was  still  suflEering  and  prostrated  by  reason  of  his 
death,  and  ignorant  of  her  rights  under  the  will,  the 
defendant  Mariano  Barela  came  to  her  house,  and, 
under  pretext  of  obtaining  documents  and  papers  be- 
longing to  the  testator,  opened  said  iron  box  and  said 
iron  safe,  and  without  her  consent  took  therefrom  and 
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carried  away  a  large  sum  of  money  which  belonged  to 
her,  the  amount  of  which  she  could  not  state,  but 
believed  it  amounted  to  the  sum  of  $25,000 ;  that  the 
defendant  Mariano  Barela  counted  said  money,  and 
gave  to  complainant  $500  of  her  money  taken  as  afore- 
said, and  presented  each  of  three  servant  girls  in  the 
house  with  $10,  and  took  and  carried  away  the  balance 
of  said  money,  and  also  took  and  carried  away  the 
horses  and  buggy  aforesaid ;  that,  at  the  time  of  the 
occurrence  last  mentioned,  she  was  totally  ignorant  of 
her  rights  under  the  will ;  that  she  is  uneducated,  and 
unable  to  read  or  write,  easily  deceived,  and  that  she 
at  that  time  reposed  implicit  confidence  in  the  good 
faith  and  integrity  of  the  defendant  Mariano  Barela, 
and  therefore  did  not  remonstrate  against  his  said  ac- 
tions, but  permitted  him  to  take  away  the  said  horses 
and  buggy  and  said  money  without  giving  a  receipt 
for  the  same,  and  without  her  knowing  the  amount  of 
money  so  taken ;  that,  after  she  became  informed  of 
her  rights  under  the  will,  she  requested  the  defendant 
Mariano  Barela  to  inform  her  of  the  amount  of  money 
so  taken  from  her,  and  also  requested  him  to  pay  and 
return  the  same  to  her,  together  with  the  two  horses 
and  buggy ;  that  the  said  defendant  refused  to  comply 
with  her  request,  and  sent  his  agents,  Nestor  Armijo, 
Jacinto  Armijo,  and  Pedro  Lassaigne,  the  parish  priest 
and  spiritual  adviser  of  complainant,  to  dissuade  and 
discourage  her  from  asserting  and  demanding  her  rights 
in  the  premises,  and  to  represent  to  her  that  she  was 
not  entitled  to  the  money  or  to  anything  else  which  the 
said  Mariano  Barela  had  taken  away  from  said  house 
and  lot,  and  to  represent  to  her  that  the  title  to  said 
house  and  lot  was  defective,  and  that,  unless  she  would 
accept  the  two  horses  and  buggy,  and  a  deed  which  the 
said  Mariano  Barela  represented  to  her  conveyed  to  her 
all  the  lands  formerly  known  as  the  *  *  Juan  Bautista 
Armijo  and  Manuel  Lopez  properties,'*  and  said  house 
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and  lot,  in  fall  satisfaction  of  all  demands  against  him 
as  such  executor,  he  would  cause  the  title  to  said  house 
and  lot  to  be  investigated,  and  the  complainant  to  lose, 
and  be  turned  out  of  said  house;  that  she,  being 
deceived  by  the  false  and  fraudulent  representations  of 
Barela,  and  being  intimidated  and  coerced  by  his 
threats  and  menaces,  and  being  ignorant  of  her  rights, 
agreed  to  accept  said  proposition  and  accede  to  said 
demand,  and  thereupon  the  said  Mariano  Barela  exe- 
cuted and  delivered  to  her  a  deed  which  he  represented 
conveyed  to  her  all  the  lands  known  as  the  **Juan 
Bautista  Armijo  and  Manuel  Lopez  properties,''  and 
also  the  house  and  lot  in  Las  Cruces,  and  returned  to 
her  the  said  two  horses  and  buggy  which  he  had  wrong- 
fully taken  away,  and  thereupon  she  executed  and  de- 
livered to  the  said  Mariano  Barela  the  receipt  which  he 
demanded  of  her;  that  said  release  and  receipt  so  exe- 
cuted and  delivered  by  her  was  wholly  without  consid- 
eration, and  gave  to  her  only  a  part  of  what  she  was 
entitled  to  under  the  will,  and  is  a  fraud  upon  her 
rights,  and  would,  if  permitted  to  remain  in  force  and 
effect,  deprive  her  of  property  of  great  value,  viz.,  the 
value  of  $25,000,  without  any  recompense  or  consider- 
ation. The  bill  also  avers  that  said  Mariano  Barela  and 
Rafaela  Barela  are  the  residuary  legatees  under  the  will, 
and  as  such  claim  the  money  and  property  wrongfully 
taken  from  complainant  by  the  said  Mariano  Barela, 
executor,  etc.,  and  that  on  the  twenty-fourth  day  of 
October,  1887,  while  complainant  had  pending  in  the 
district  court  a  bill  of  complaint  against  Mariano 
Barela,  executor,  and  Rafaela  Barela,  which  bill, 
among  other  things,  prayed  for  the  cancellation  of  the 
said  receipt  and  release,  the  said  Mariano  Barela,  in 
order  to  make  a  final  statement  of  his  accounts  as  ex- 
ecutor, went  before  the  defendant  Demetrio  Chavez, 
probate  judge,  and  proffered  and  used  said  false  and 
Vol,  5  n.  Mt— 30 
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fraudulent  receipt  and  release  for  the  purpose  of  ob- 
taining a  final  release  and  discharge  from  his  liabilities 
as  such  executor,  notwithstanding  the  fact  that  there 
never  had  been  filed  in  the  probate  court  any  schedule 
showing  the  kind  and  value  of  the  property  and  assets 
which  had  gone  into  the  hands  of  the  executor,  and 
that  the  complainant  had  no  notice  of  such  settlement 
and  discharge  until  some  five  or  six  days  after  the  same 
had  been  made  and  granted. 

The  prayer  of  the  bill  is  that  the  said  codicils  to 
the  will,  and  the  alleged  and  pretended  discharge  of 
the  said  Mariano  Barela  as  executor,  and  the  proceed- 
ings in  reference  to  admitting  said  codicils  to  probate, 
and  in  granting  the  discharge  of  the  executor,  be 
declared  null  and  void,  and  for  a  full  and  perfect  dis- 
covery of  all  sums  of  money,  valuable  papers,  and 
property  of  every  description  and  kind  obtained  by 
him,  received,  or  taken  from  the  house  and  lot,  and 
everything  contained  therein,  devised  to  complainant; 
tliat  the  will  of  the  late  Pedro  Garcia  y  Perea,  so  far  as 
the  same  relates  to  the  rights  of  complainant,  be  con- 
strued, and  her  rights  thereunder  be  enforced  by  a 
decree  of  the  court;  that  said  pretended  receipt  or 
release  be  surrendered  and  cancelled,  and  said  trans- 
action be  declared  null  and  void;  and  that  an  account, 
etc.,  be  taken,  under  the  direction  of  the  court,  of  all 
the  dealings  and  transactions  between  the  defendant 
Mariano  Barela  and  complainant,  etc. 

The  defendant  Mariano  Barela,  in  his  answer, 
admits  the  will,  the  probate  thereof,  and  of  the  codicils, 
his  own  appointment  as  executor,  and  that  the  codicils 
were  not  properly  executed,  because  signed  by  only 
two  witnesses,  but  he  says  that  at  no  time  has  there 
ever  been  any  objection  or  contest  made  in  the  probate 
court  as  to  those  codicils,  and  that  he  derives  no  ben- 
efit from  the  codicils,  and  renounces  all  benefit  there- 
from, but  whether  they  are  valid  or  not  in  no  manner 
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affects  complainant's  rights  under  the  will;  that  no 
objection  or  exception  has  ever  been  made  in  the  pro- 
bate court  to  any  proceedings  therein  relative  to  the 
estate ;  that  complainant's  receipt  is  only  evidence  of 
her  having  received  her  distributive  share  of  the  estate ; 
and  that  he  disclaims  all  title  to  the  Armijo  and  Lopez 
properties  devised  to  complainant  by  the  will.  The 
answers  of  the  other  defendants  are  unimportant  on 
this  appeal,  and  space  will  not  be  taken  up  in  stating 
their  contents.  A  general  replication  was  filed  to  the 
answer  of  the  defendant  Mariano  Barela  by  the  com- 
plainant. 

The  special  master  in  chancery,  to  whom  the  cause 
was  referred,  found  in  favor  of  the  complainant  upon 
all  the  material  allegations  of  the  bill ;  that  the  money 
found  in  the  iron  box  and  iron  safe,  and  carried  away 
by  the  defendant  Mariano  Barela,  passed  to  the  com- 
plainant, under  the  devise  to  her  of  the  house  and  lot 
in  Las  Graces,  articles  of  goods,  personal  furniture, 
household  furniture,  and  all  that  was  therein  con- 
tained; and  that  the  amount  of  said  money  was  $6,138; 
and  the  report  of  the  master  recommended  a  decree  in 
favor  of  the  complainant  for  that  amount,  less  the 
$500  the  defendant  paid  to  her.  The  defendant  filed 
exceptions  to  the  master's  report,  which  were,  on  the 
eighth  day  of  October,  1888,  considered  by  the  court 
and  overraled.  The  court  then  made  a  decree  confirm- 
ing the  report  of  the  master  in  all  things  except  as  to 
the  time  from  which  the  amount  found  in  favor  of 
complainant  should  bear  interest.  The  decree  also  held 
the  first  codicil  to  the  will,  and  the  action  of  the  pro- 
bate court  in  admitting  the  same  to  probate,  null  and 
void,  and  directed  the  executor  to  execute  the  will  as 
constraed  by  the  master  and  confirmed  by  the  court. 
It  declared  null  and  void  the  so-called  final  settlement 
made  by  the  executor  in  the  probate  court,  as  to  the 
complainant,  and  decreed  that  the  complainant  have 
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and  recover  of  the  defendant  Mariano  Barela  as  execu- 
tor of  the  said  estate,  and  of  the  said  Mariano  Barela, 
in  person,  the  sum  of  $5,638,  with  interest  from  the 
date  of  the  decree  at  the  rate  of  six  per  cent  per  annum, 
and  for  costs,  etc. 

The  first  question  presented  for  the  consideration 
of  the  court  is  raised  by  the  appellants'  first  and  third 
assignments  of  error,  viz.,  '^that  the  court  erred  in  not 
dismissing  the  bill  for  want  of  jurisdiction,  and  in 
overruling  defendants'  exception  numbered  eight,  as  to 

the  jurisdiction  of  the  court.''     The  ap- 

Will:  bill  to  set  •*  *^ 

wttlcmcm-jiris'  pellant  contends  that  section  562,  Com- 
pi?mc\nd'di3-  piled  Laws,  1884,  conferred  exclusive 
powe'i^orfegisia-  Original  jurisdiction  upon  the  probate 
SssJ/scafo"  sS,  court  of  Dona  Ana  county  to  hear  and 
omp.  aw8.  (jetermine  all  questions  relative  to  the 
probate  of  the  will,  and  any  controversy  respecting  the 
will,  involved  in  the  case,  the  conduct  of  the  adminis- 
tration of  the  estate,  and  the  settlement  of  the  estate 
by  the  executor;  that  the  appellee  should  have  pre- 
sented the  questions  arising  in  this  case  to  the  probate 
•curt,  and,  if  unsuccessful  there,  could  have  then 
appealed  to  the  district  court;  and  that  the  district 
court  did  not  possess  original  jurisdiction  to  hear  the 
case,  and  could  only  acquire  jurisdiction  by  appeal 
taken  from  the  probate  court.  Section  562,  Compiled 
Laws,  1884,  is  as  follows:  *'The  several  probate 
judges  shall  have  exclusive  original  jurisdiction  in  all 
cases  relative  to  the  probate  of  last  wills  and  testa- 
ments ;  the  granting  letters  testamentary  and  of  admin- 
istration, and  the  repealing  the  same;  the  appointing 
and  displacing  guardians  of  orphans  and  persons  of 
unsound  mind ;  to  binding  out  apprentices ;  to  settle- 
ment and  allowance  of  the  accounts  of  executors, 
administrators  and  guardians;  to  hear  and  determine 
all  controversies  respecting  wills,  the  right  of  executor- 
ship, administration,  or  guardianship,  respecting  the 
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duties  or  accounts  of  executors,  administrators  or 
guardians,  and  all  controversies  between  masters  and 
those  bound  to  them ;  to  hear  and  determine  all  suits 
and  proceedings  instituted  against  executors  or  admin- 
istrators upon  any  demand  against  the  estate  of  their 
testator  or  intestate;  provided  that,  when  any  such 
demand  shall  exceed  one  hundred  dollars,  the  claimant 
may  sue  either  before  the  probate  court  or  in  the  dis- 
trict court,  in  the  first  place."  This  section  of  the 
statutes  is  certainly  broad  in  its  provisions ;  and  it  may 
be,  as  contended  by  the  appellant,  that  it  was  the 
intention  of  the  legislature  to  vest  in  the  probate 
courts  * 'exclusive  original  jurisdiction  in  all  cases  rela- 
tive to  the  probate  of  last  wills  and  testaments ;  *  *  * 
to  hear  and  determine  all  controversies  respecting 
wills;  *  *  *  to  hear  and  determine  all  suits  and 
proceedings  instituted  against  executors  or  administra- 
tors upon  any  demand  against  the  estate  of  their  tes- 
tator or  intestate."  But  the  appellee  insists  that,  if 
the  statute  is  susceptible  of  the  construction  claimed 
for  it  by  the  appellant,  the  legislature  had  no  power  to 
take  from  the  district  court  a  part  of  the  jurisdiction 
conferred  upon  such  courts  by  the  organic  act  of  New 
Mexico,  and  vest  such  power  in  the  probate  courts ; 
and  this  question  we  will  proceed  to  consider  first. 
Section  1868  of  the  organic  act  provides:  '*The 
supreme  court  and  the  district  courts,  respectively,  of 
every  territory,  shall  possess  .chancery  as  well  as  com- 
mon law  jurisdiction."  The  chancery  and  common 
law  jurisdiction  here  conferred  upon  the  district  and 
supreme  courts  is  a  jurisdiction  very  ample  and  very 
well  understood.  It  includes  almost  every  matter, 
whether  of  civil  or  criminal  cognizance,  which  can  be 
litigated  in  a  court  of  justice.  It  includes,  and  has 
always  included,  a  very  general  jurisdiction  over  cases 
of  administration,  from  the  fact  that  common  law 
courts  and  probate  courts  do  not  have  powers  adequate 
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to  give  relief.  The  jurisdiction  is  founded  upon  the 
principle  that  it  is  the  duty  of  the  court  to  enforce  the 
execution  of  trusts,  and  the  **  necessity  of  taking 
accounts,  and  compelling  a  discovei7,''  etc.  3  Wil- 
liams, Ex'rs,  2117.  The  organic  act  provides  that 
'  'the  jurisdiction  of  the  probate  court  shall  be  as  lim- 
ited by  law.^^  There  can  be  no  doubt  that  by  the 
organic  act  a  part  of  the  judicial  power  of  the  territory 
was  vested  in  the  probate  courts ;  but  this  power  was 
limited  to  such  subjects  as  have  from  an  early  day, 
both  in  this  country  and  in  England,  pertained  to  these 
courts,  such  as  the  probating  of  wills,  the  appointment 
of  executors  and  administrators,  the  allowance  of  claims 
against  estates,  the  settlement  of  accounts  of  executors 
and  administrators,  the  appointment  of  guardians,  and 
the  control  of  infants'  estates,  etc.  Such  courts  are 
not,  in  their  mode  of  proceeding,  governed  by  the 
rules  of  the  common  law.  They  are  without  juries, 
and  have  no  special  system  of  pleading;  and  hence 
their  powers  are  inadequate  to  the  complete  exercise 
of  original  and  exclusive  chancery  jurisdiction.  In 
Ferris  v.  Higley,  20  Wall.  375,  the  supreme  court  of 
the  United  States,  we  think,  fairly  and  accurately 
interpreted  the  meaning  of  the  phrase  **as  limited  by 
law,''  as  used  in  the  organic  act,  with  reference  to  the 
jurisdiction  of  the  probate  courts.  In  that  case  the 
legislature  of  Utah  territory  had  passed  an  act  as  fol- 
lows: **The  several  probate  courts  in  their  respective 
counties  have  power  to  exercise  original  jurisdiction, 
both  civil  and  criminal,  and  as  well  in  chancery  as  at 
common  law,  when  not  prohibited  by  legislative  enact- 
ment ;  and  they  shall  be  governed  in  all  respects  by 
the  same  general  rules  and  regulations  as  regards 
practice  as  the  district  courts."  In  construing  this 
statute,  that  court  said:  '*The  ai'gument  is  that  the 
words  'shall  be  as  limited  by  law'  refer  to  laws  to  be 
thereafter  made  by  the  territorial  legislature^  and  that. 
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as  the  power  of  that  body  extended  to  all  rightful  sub- 
jects of  legislation,  it  extended  to  this  of  totally  chang- 
ing the  jurisdiction  of  these  courts.  We  are  not  pre- 
pared to  say  that,  in  deciding  what  law  is  meant  in 
this  phrase  *as  limited  by  law,'  we  are  wholly  to  exclude 
laws  made  by  the  legislature  of  the  territory.  There 
may  be  cases  when  that  legislature,  conferring  new 
rights  or  new  remedies,  or  establishing  anomalous 
rules  of  proceeding  within  their  legislative  powers, 
may  direct  in  what  court  they  shall  be  had.  Nor  are 
we  called  on  to  deny  that  the  functions  and  powers  of 
the  probate  courts  may  be  more  specifically  defined  by 
territorial  statutes  within  the  limit  of  the  general  idea 
of  the  nature  of  probate  courts,  or  that  certain  duties 
not  strictly  of  that  character  may  be  imposed  on  them 
by  that  legislation.  But  we  hold  that  the  acts  of  the 
legislature  are  not  the  only  law  to  which  we  must  look 
for  the  powers  of  any  of  these  territorial  courts.  The 
general  history  of  our  jurisprudence,  and  the  organic 
act  itself,  are  also  to  be  considered ;  and  any  act  of  the 
territorial  legislature  inconsistent  with  the  latter  must  be 
held  void.  We  are  of  opinion  that  the  one  which  we 
have  been  considering  is  inconsistent  with  the  general 
scope  and  spirit  of  that  act  in  defining  the  courts  of 
the  territory,  and  in  the  distribution  of  judicial  power 
amongst  them;  inconsistent  with  the  nature  and  pur- 
pose of  a  probate  court  as  authorized  by  that  act ;  and 
inconsistent  with  the  clause  which  confers  upon  the 
supreme  court  and  district  courts  general  jurisdiction 
in  chancery  as  well  as  at  common  law.''  It  is  true  that 
the  Utah  statute  is  much  broader  in  its  scope  than  our 
own,  but  the  difference  is  in  degree  only.  The  princi- 
ple involved  is  as  to  the  power  of  the  territorial  legis- 
lature to  take  from  the  district  courts  jurisdiction  of 
matters  which  have  belonged  to  such  courts  from  time 
immemorial,  and  which  is  specially  conferred  by  the 
organic  act,  and  to  confer  upon  the  probate  courts 
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jurisdiction  of  matters  far  beyond  that  granted  by  the 
organic  act,  and  which  in  the  history  of  our  jurispru- 
dence, has  never  been  considered  as  inherently  belong- 
ing to  such  courts.  We  are  of  the  opinion  that  section 
562,  Compiled  Laws,  1884,  so  far  as  it  attempts  to 
invest  the  probate  courts  with  exclusive  original  juris- 
diction in  controversies  of  the  character  of  the  case  at 
bar,  is  void.  The  case  presented  by  the  bill  and  made 
out  by  the  evidence  involves  a  trust  fraudulently 
executed,  and  necessitates  a  discovery  and  an  ac- 
counting. The  existence  of  these  is  all  that  is  neces- 
sary to  invoke  the  equitable  jurisdiction  of  the  court. 

We  now  proceed  to  consider  the  main  point  in- 
volved in  the  case,  viz.,  whether,  under  the  fourth 
bequbst  of  per-  clause  of  the  will,  the  money  contained 
wntlruafoTJf  lu  thc  itoh  box  and  iron  safe  passed  by  the 
'^*"*  devise  to  complainant,  or  to  the  residuary 

legatees  under  the  last  clause.  Some  discussion  has 
occurred  as  to  whether  the  translation  made  of  the  will 
from  the  Spanish  to  English  is  correct ;  but  the  record 
discloses  an  admission  of  both  sides  that  the  copy  of 
the  will  heretofore  set  out  in  this  opinion  is  the  sworn 
translation  of  the  will  made  by  Pinito  Pino,  and  as 
such  was  introduced  in  evidence  without  objection. 
We  therefore  adopt  that  translation  as  the  proper  one. 

The  fourth  clause  of  the  will  reads:  *'I  also  grant 
to  my  wife,  already  referred  to,  all  articles  of  goods  in 
my  house,  personal  furniture,  household  furniture, 
and  all  that  therein  exists."  The  house  contained, 
among  other  things,  an  iron  box  and  an  iron  safe ;  and 
in  these  were  found  the  money  which  is  the  subject  of 
this  controversy.  The  will  was  evidently  written  by 
some  person  who  was  entirely  ignorant  of  legal  forms, 
and  of  all  rules  relative  to  the  construction  of  wills, 
but,  however  lacking  in  legal  precision  of  expression 
the  will  may  be,  the  testator  had  some  meaning  in  the 
language  used  to  convey  his  wishes  with  respect  to  the 
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disposition  of  his  property,  and  the  meaning  must  be 
ascertained  from  the  instrument  itself. 

The  clause  of  the  will  under  consideration  con- 
tains a  devise  of  certain  particular  things  which  are 
enumerated;  and  the  appellant  contends  that  the  words 
'*all  that  therein  exists,''  which  follow  the  enumera- 
tion of  particular  things,  did  not  extend  the  devise, 
but  limited  it  to  the  particular  things  enumerated. 
The  rule  invoked  is  a  familiar  one.  But  little  assist- 
ance is  derived  from  general  rules  in  the  construction 
of  a  will.  The  intent  of  the  testator  is  to  be  sought  in 
the  instrument  itself.  In  making  it,  he  does  not  often 
have  in  mind  any  particular  rules  of  construction 
applied  to  other  wills.  He  uses  those  expressions  which 
he  supposes  convey  his  own  thoughts  and  wishes.  In 
Given  V.  Hilton,  95  U.  S.  598,  it  is  held  that  in  the 
construction  of  wills,  as  well  as  of  statutes  where  cer- 
tain things  are  enumerated,  and  a  more  general 
description  is  coupled  with  the  enumeration,  that 
description  is  commonly  understood  to  cover  only 
things  ejusdem  generis  with  the  particular  things  men- 
tioned. This  is  because  it  is  presumed  the  testator  had 
only  things  of  that  class  in  mind ;  but  this  rule  of  con- 
struction rests  on  a  mere  presumption,  easily  rebutted 
by  anything  that  shows  the  larger  subject  was 
in  fact  in  the  testator's  view.  The  language  used  in 
the  fourth  clause  was  certainly  sufficient  to  make  a 
good  devise  to  complainant  of  all  the  things  that  were 
enumerated,  without  the  use  of  the  words  ^'and  all  that 
therein  exists."  Why  were  these  words  added,  unless 
the  testator  had  in  mind  something  besides  the  partic- 
ular things  mentioned?  The  second  clause  of  the  will 
devised  to  the  wife  the  testator's  residence,  which  is 
described.  The  fourth  clause  devised  to  her  the  arti- 
cles of  goods,  personal  furniture,  household  furniture 
in  the  house,  **and  all  that  therein  exists."  Exists 
where?     Not  in  the  house,  but  in  the  personal  and 
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household  furniture.  We  think  there  can  be  no  doubt 
but  the  iron  box  and  iron  safe  passed  to  the  wife  under 
the  enumeration  of  * 'articles  of  goods,  personal  furni- 
ture and  household  furniture.^'  But  there  was  some- 
thing more  in  the  articles  enumerated  to  be  disposed ' 
of.  Therefore  the  testator  adds :  '* And  all  that  therein 
exists."  These  words  had  a  meaning  to  the  testator, 
because  he  alone  knew  that  the  money  was  there. 
Taking  the  language  used  in  the  will  in  connection 
with  the  testator's  esoteric  knowledge  of  the  existence 
of  a  large  sum  of  money  in  the  iron  box  and  iron  safe, 
we  hardly  see  how  a  man  ignorant  of  the  rules  of  the 
construction  of  wills  could  have  expressed  his  thoughts 
and  intentions  more  clearly  than  the  same  were  ex- 
pressed in  this  will.  The  purpose  of  the  testator  was 
to  dispose  of  all  his  property ;  and,  if  the  contention  of 
appellant  be  correct,  the  will  gave  to  the  wife  the  resi- 
dence of  the  testator,  and  a  piece  of  land  near  the 
depot  in  Las  Graces,  known  as  the  ''Juan  Bautista 
Armijo  and  Lopez''  land,  the  household  furniture  in 
the  residence,  ten  cows,  one  small  wagon,  and  two 
mules.  It  made  specific  bequests  to  various  other  per- 
sons of  one  thousand,  six  hundred  head  of  sheep,  a 
house,  cows,  asses,  money,  etc.,  and  the  remainder  of 
the  property  to  the  defendants,  and  although  possessed 
of  a  large  amount  of  money,  the  wife  was  left  without 
a  dollar,  except  as  she  might  raise  it  by  a  sale  of  the 
property  devised  to  her.  The  complainant  was  the 
wife  of  the  testator.  They  had  no  children.  There  is 
nothing  in  the  record  to  suggest  that  the  testator  did 
not  entertain  for  his  wife  that  complete  affection  that 
all  good  men  should  have  for  good  wives.  No  reason 
existed  to  indicate  that  the  testator  had  any  cause  to 
deprive  his  wife  of  that  maintenance  and  support  from 
his  property  to  which  she  was  entitled.  It  is  held  in 
Smith  V.  Bell,  6  Pet.  74,  that  "in  the  construction  of 
ambiguous  expressions  the  situation  of  the  parties  may 
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very  properly  be  taken  into  view.  The  ties  which  con- 
nect the  testator  with  his  legatees,  the  affection  sub- 
sisting between  them,  the  motives  which  may  reason- 
ably be  supposed  to  operate  with  him,  and  to  influence 
him  in  the  disposition  of  his  property,  are  all  entitled 
to  consideration  in  expounding  doubtful  words  and 
ascertaining  the  meaning  in  which  the  testator  used 
them.''  The  residuary  legatees  were,  respectively,  the 
sister  and  nephew  of  the  testator.  But  the  testator  was 
under  no  legal  or  moral  obligation  to  make  provision 
in  his  will  for  their  support.  Had  he  ignored  them 
entirely,  no  one  could  question  his  right  to  do  so.  But 
to  the  wife  he  was  bound  by  legal  and  moral  ties  that 
could  not  be  disregarded.  We  must  presume  that  the 
testator  had  in  his  mind  these  obligations  when  he 
made  his  will,  and  that  his  intentions  in  respect  thereto 
were  in  accordance  with  the  dictates  of  humanity  and 
morality.  From  these  considerations,  we  think  it  was 
the  intention  of  the  testator  to  leave  the  money  to  the 
complainant,  and  that  such  intention  is  clearly 
expressed  in  the  will. 

The  court  below  set  aside  the  receipt  executed  by 
complainant  to  the  defendant  Mariano  Barela  of  all 
claims  against  the  estate  of  her  deceased  husband,  and 
this  is  assigned  by  the  appellant  as  error.     It  appears 

FiNAi.  settlement  of  ^ fom  the  rccord  that,  a  few  days  after  the 
executor:  fraud.     ^^^^^    ^f    p^^^.^    Garcla   y   Perea,  the 

defendant,  Mariano  Barela,  in  company  with  one  Nes- 
tor Armijo  and  others,  went  to  the  residence  of  the 
deceased,  and  opened  and  read  the  will,  and  obtained 
from  the  wife  the  combination  of  the  safe  and  the  key 
to  the  iron  box,  and  took  therefrom  money  which  was 
then  and  there  counted,  and  which  amounted  to  $6,138. 
The  defendant  gave  to  the  complainant  the  sum  of 
$500,  and  other  small  sums  to  household  servants,  and 
carried  the  remainder  away  with  him.     At  the  same 
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time  he  took  away  a  carriage  and  two  horses,  which 
were  found  in  a  corral  on  the  same  premises.  The  wife 
at  the  time  made  no  objection.  She  was  advised  at 
the  time  by  Nestor  Armijo  that,  in  his  opinion,  the 
money  belonged  to  the  defendant  Barela.  Afterward 
a  controversy  arose  on  account  of  the  executor  having 
taken  away  the  horses  and  carriage,  and  the  deeds  to 
the  property  devised  to  the  wife.  Up  to  this  time  there 
seems  to  have  been  no  dispute  as  to  the  ownership  of 
the  money.  The  complainant  is  an  ignorant  woman, 
and  seems  to  have  accepted  implicity  the  statements  of 
others  that  the  money  belonged  to  defendant.  Nestor 
Armijo,  who  had  so  advised  her,  had  been  requested 
by  her  husband,  before  his  death,  in  her  presence,  to 
look  after  her  interests  after  his  death ;  and  therefore 
his  advice,  naturally,  had  great  weight  with  her.  Ar- 
mijo and  one  Pedro  Lassaigne,  parish  priest  and  spirit- 
ual adviser  of  complainant,  undertook  to  settle  the 
dispute.  They  went  to  the  house  of  complainant,  and 
persuaded  her  to  give  the  defendant  a  receipt  in  full  of 
all  claims  against  the  estate  in  consideration  of  his 
returning  the  horses  and  carriage  and  the  deeds  to  her 
property.  The  complainant  at  first  refused  to  give  a 
receipt  in  full,  but  Armijo  insisted  on  having  a  receipt 
to  cover  all  her  demands  against  the  estate.  During 
the  conversation,  Armijo  told  the  complainant  that 
defendant  had  written  a  letter  to  certain  relatives  of  the 
deceased  to  come  on  and  contest  complainant's  right  to 
the  property.  In  this  way  they  preyed  upon  her  fears, 
and  prevailed  upon  her  to  settle  with  defendant,  in 
order  that  she  might  get  a  perfect  title  to  the  property 
that  had  been  left  to  her ;  the  defendant  promising,  at 
his  own  expense,  to  defend  any  suits  that  might  be 
brought  against  her.  Under  these  circumstances,  com- 
plainant signed  and  delivered  to  the  defendant  a 
receipt  in  the  following  words: 
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**Terbitoby  of  New  Mexico,  1 

County  of  Dona  Ana.  J 
'' Guadalupe  Sisneros  Garcia,  widow  of  the  late 
Pedro  Garcia  y  Perea,  late  of  the  said  above  county 
and  territory,  hereby  receipts  in  full  of  all  claims  against 
said  estate  of  said  Pedro  Garcia  y  Perea,  in  considera- 
tion of  two  horses  and  one  buggy,  and  in  full  of  all 
moneys,  notes,  debts,  credits,  choses  in  action,  and  all 
claims  whatsoever  due  said  estate,  and  does  hereby 
relinquish  all  claims  against  said  estate,  and  does  hereby 
release  Mariano  Barela,  executor  of  the  last  will  and 
testament  of  the  said  late  Pedro  Garcia  y  Perea,  from 
all  claims  of  the  undersigned  widow  of  the  said  Pedro 
Garcia  y  Perea,  deceased. 

'*  Guadalupe  S.  y  Garcia, 
* 'Nestor  Armuo, 
'Tedro  Lassaigne.^' 

We  think  the  court  did  not  err  in  sustaining  the 
master's  finding  that  the  receipt  given  by  complainant 
was  obtained  by  improper  influences,  by  working  upon 
her  fears,  and  imposing  upon  her  confidence  and  igno- 
rance, and  that  the  procuring  of  it  was  a  fraud  upon 
her.  It  does  not  matter  whether  tl^  motives  of  the 
priest  and  Nestor  Armijo  in  persuading  complainant  to 
execute  the  receipt  were  honest  or  sinister, — whether 
they  acted  as  the  agents  of  defendant  or  as  the  mutual 
friends  of  both  parties.  They  held  such  relations  to 
her  as  to  give  them  the  utmost  influence  over  her 
conduct.  She  was  ignorant  of  her  rights,  and  they 
took  no  pains  to  inform  her.  Professedly  her  friends, 
they,  whether  purposely  or  not,  insinuated  in  her  mind 
the  belief  that  only  by  acting  on  their  advice  could  she 
preserve  the  property  which  she  understood  had  been 
left  to  her  by  the  will.  At  this  time  no  thought  of  the 
money  found  in  the  safe  was  in  her  mind ;  but  evidently 
the  defendant's  purpose,  by  obtaining  the  receipt,  was 
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to  estop  her  thereafter  setting  up  any  claim  to  the 
money.  Wheeler  v.  Smith,  9  How.  82.  The  law  im- 
poses upon  an  executor  the  utmost  good  faith  in  the 
discharge  of  his  duties  to  the  estate  and  to  the  legatees. 
He  will  not  be  permitted  to  derive  a  benefit  from  the 
administration  of  such  trust. 

The  order  of  the  court  below  setting  aside  the  final 
settlement  made  by  the  executor  in  the  probate  court, 
we  think,  was  entirely  proper.  At  the  time  the  settle- 
ment was  made  the  executor  had  in  his  hands  a  large 
amount  of  money  that  belonged  to  complainant  under 
the  will.  He  took  no  account  of  this  money  in  his 
inventory  of  the  property  belonging  to  the  estate.  He 
accounted  for  it  in  no  manner  whatever.  And  a  final 
settlement  of  his  accounts  as  executor,  under  such  cir- 
cumstances, was  a  fraud  upon  the  rights  of  the  com- 
plainant, and  was  very  properly  held  to  be  null  and 
void. 

The  appellant  contends  that  there  was  error  in  sus- 
taining the  finding  of  the  master  that  the  testimony 
showed  that  the  testator  in  the  fourth  clause  of  the  will, 
intended  to  give  to  his  wife  the  money  in  question. 
The  record  shows  that  parol  testimony  to  prove  the 
intentions  of  the]  testator  with  respect  to  the  money 
was  first  oflEered  by  the  appellant,  and  was  permitted  to 
be  given  over  the  objection  of  the  appellee,  not  because 
the  master  regarded  the  evidence  as  competent,  but,  as 
he  says  in  his  report,  '*he  could  find  no  rule  of  law 
authorizing  a  master  to  exclude  testimony  of  any  kind, 
which  counsel  might  deem  proper  to  oflEer.''  The  report 
shows,  further,  that  the  master  did  not  consider  the 
parol  evidence  competent,  and  did  not  consider  it  in 
making  up  his  findings. 

The  master  says  in  his  report:  **I  am  of  the  opin- 
ion that  there  is  no  ambiguity  in  the  language  of  the 
fourth  clause  of  the  will  such  as  will  relax  the  rule,  and 
admit  the  parol  testimony  to  ascertain  testator's  inten- 
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tion.^^  This  conclusion  of  the  master  was  sustained  by 
the  court  below,  and  we  can  see  no  error  in  that  ruling. 
On  the  contrary,  we  think  the  court  below  declared  a 
correct  principle  of  law  upon  the  subject,  and  applica- 
ble to  this  cause. 

The  second  codicil  of  the  will  was  attested  by  but 
two  witnesses.  Section  1380,  Compiled  Laws,  New 
Attestation  of  Mexico,  requires  that  a  will  shall  be  attested 
codicil.  ^y  three  or  more  witnesses.    To  constitute 

a  valid  attestation  of  the  codicil  would  require  no  less 
number.    Jar.  Wills,  sec.  93. 

The  court  below  committed  no  error  in  setting 
aside  the  action  of  the  probate  court  approving  said 
codicil. 

A  number  of  errors  have  been  assigned  by  the 
appellants  besides  those  already  noticed,  but  they  all 
depend  more  or  less  upon  the  questions  already  noticed 
in  this  opinion.  We  do  not  think  it  necessary  to  enter 
into  a  discussion  of  them.  The  case  was  properly 
decided  below  upon  the  merits.  We  see  no  substantial 
errors  in  the  record,  and  the  judgment  will  be  affirmed. 

Long,  C.  J.,  and  Lee,  J.,  concur. 


[No.  385.    Febraary  12,  1890.] 

DAVID   ABRAHAMS,  Appellee,  v.   THE    CALI- 
FORNIA POWDER  WORKS,  Appellant. 

Trespass  on  Case— Neqligenoe— Damages— Respondeat  Superior. — 
Where  gunpowder  is  oonsigned  to  be  sold  on  commission,  the  rela- 
tion between  consignor  and  consignee  is  not  that  of  master  and  ser- 
vant, bat  simply  of  consignor  and  factor  or  consignee  for  the  purpose 
of  selling  the  goods ;  and  where  such  factor  or  consignee  has  the 
exolusive  management  and  control  of  the  storage  of  the  goods  as 
snch,  of  which  the  consignor  has  no  knowledge,  and  with  which  has 
nothing  to  do,  the  doctrine  of  respondeat  superior  does  not  apply; 
and  the  consignor  is  not  liable,  in  an  action  of  trespass  on  the  case, 
for  damages,  resulting  from  an  explosion  of  the  gun  powder  so  con- 
signed and  stored. 
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Appeal,  from  a  judgment  in  favor  of  plaintiflE, 
from  the  Third  Judicial  District  Court,  Grant  County. 
Judgment  reversed,  and  cause  remanded  for  new  triaJ. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Catbon,  Knaebel  &  Clancy  for  appellants. 

If  it  had  been  proved  that  both  defendants  below 
had  joint  ownership  or  possession  of  the  magazine, 
under  such  circumstances  as  to  make  them  liable  for 
the  consequences  of  the  explosion,  that  liability  would 
have  been  a  joint  liability,  and  not  a  joint  and  several 
liability,  as  in  ordinaiy  cases  of  trespass  by  two  or 
more  wrongdoers,  and  the  action  might  have  been 
abated  by  plea,  had  it  been  brought  against  one  of  the 
parties  only.  On  the  same  principle  a  verdict  in  this 
case  in  favor  of  one  of  the  defendants  made  necessary 
a  like  verdict  in  favor  of  the  other.  Dicey  on  Parties, 
p.  439. 

It  is  now  well  settled  that  the  doctrine  of  respon- 
deat superior  has  no  application  in  cases  of  this  kind, 
the  bailee  in  possession  of  the  property  being  held 
exclusively  responsible  for  its  keeping  and  managment, 
without  recourse  by  injured  third  parties  to  the  em- 
ployer or  bailor.  23  Wall.  (U.  S.)  329,  330;  16  Id. 
576;  5  N.  Y.  48,  60,  et  seq. ;  10  Id.  216. 

The  court  erred  in  its  instructions  to  the  jury, 
given  at  the  instance  of  plaintiflE.  Hug  v.  Licht,  80 
N.  Y.  579,  581,  585.  See,  also,  1  John.  78;  6  Hill. 
292 ;  80  N.  Y.  579. 

It  was  error  to  admit  in  evidence  the  pretended 
municipal  ordinance.  30  Iowa,  291;  19  Mo.  551,  555; 
42  Id.  210,  214;  61  Cal.  509;  22  N.  Y.  191. 
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Gideon  D.  Bantz  and  A.  H.  Habllee  for  ap- 
pellee. 

The  storing  of  large  quantities  of  powder  in  the 
midst  of  a  thickly  populated  community,  where  injury 
to  persons  and  property  will  surely  result  from  an  explo- 
sion, is  wrongful,  and  the  owner  of  such  powder  is 
bound  at  his  peril  to  keep  it  secure.  Addison  on  Torts, 
358,  margin ;  Fletcher  v.  Bylands,  L.  R.  1  Exch.  265 ; 
3  Eng.  &  Jr.  App.  330. 

The  negligence  and  wrong  consist  in  keeping  the 
explosive  in  the  locality,  and  the  right  to  recover 
damages  arises  as  soon  as  the  injury  is  done.  Until 
then  it  is  a  nuisance  of  which  the  public  may  compel 
abatement.  Lord  Holt  in  12  Mod.  343.  See,  also, 
Hug  V.  Licht,  80  N.  Y.  581 ;  Addison  on  Torts,  297. 

Lee,  J.— This  is  an  action  of  trespass  on  the 
case,  by  the  plaintiff,  David  Abrahams  against  the 
defendant  the  California  Powder  Works,  and  also  the 
Safety  Nitro-Powder  Company,  corporations  organized 
under  the  laws  of  California,  to  recover  damages  for 
an  alleged  injury  to  a  brick  hotel  building  situated  in 
the  town  of  Silver  City,  in  the  county  of  Grant,  from 
an  explosion  of  a  certain  lot  of  powder  stored  in  a 
powder  house  in  said  town  of  Silver  City,  which  powder 
house,  it  is  alleged,  was  erected,  kept,  and  maintained, 
and  which  powder  was  stored  in  said  house,  by  the 
defendants.  The  defendants  plead  not  guilty.  There 
was  a  trial  by  jury,  verdict  for  $300  against  defendant 
the  California  Powder  Works,  and,  by  direction  of  the 
court,  not  guilty  as  to  the  Safety  Nitro-Powder  Com- 
pany. The  California  Powder  Works  brings  the  case 
to  this  court  by  an  appeal. 

The  evidence  on  the  part  of  the  plaintiff  tended 

-to  show  that  there  were  eighty  kegs  of  powder  in  the 

house,  at  the  time  of  the  explosion,   belonging  to  de- 

VoL.  5  N.  M. — 31 
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fendant  the  California  Powder  Works,  which  was  con- 
signed to  NeflE  &  Stevens  for  sale  on  commission. 
Evidence  was  introduced  on  the  part  of  the  defendant 
tending  to  show  that  the  powder  in  question,  the  eighty 
kegs,  was  not  a  consignment,  but  an  absolute  sale,  to 
Neff  &  Stevens.  We  will  consider  the  case  as  if  the  posi- 
tion of  the  plaintiflE  was  the  correct  one,  in  this  respect. 
As  to  the  ownership  and  control  of  the  powder 
house,  the  evidence  on  the  part  of  the  plaintiff  is  indef- 
inite and  uncertain.  The  witness  Neff  testifies  that 
Higbee  and  Cohn  told  him  it  belonged  to  the  defendant 
the  California  Powder  Works,  but  says  he  does  not 
know  of  any  connection  Cohn  had  with  the  defendant 
company ;  that  his  understanding  is  that  Higbee  had 
been  an  agent  of  the  company,  and  that  he  built  the 
house.  The  nature  and  character  of  the  agency  of 
Higbee,  if  one  existed,  is  not  shown ;  nor  does  it  ap- 
pear what  authority  either  Higbee  or  Cohn  had  for 
giving  him  the  information,  or  what  source  of  knowl- 
edge they  possessed  on  the  subject.  Neither  does  it 
appear  that  Gould  had  any  authority  to  make  any 
statement  as  to  ownership.  The  building  of  the  maga- 
zine took  place  many  years  before  the  explosion  occur- 
red. There  appears  to  have  been  several  transfers  of 
the  business  with  which  it  was  connected  before  reach- 
ing Neff  &  Stevens.  It  does  not  appear  in  the  evidence 
that  these  defendant  companies  agreed  to,  or  were  con- 
sulted in  regard  to,  the  transfers.  No  attempt  was  made 
to  prove  that  the  defendants  authorized,  or  assented  to, 
or  had  any  knowledge  of,  the  storage  of  any  powder  in 
the  building  in  question;  but,  on  the  part  of  defend- 
ant the  California  Powder  works,  it  was  shown  that  it 
not  only  never  authorized  nor  assented  to  such  storage, 
but  that  it  had  no  knowledge  whatever  of  the  manner 
in  which  Neff  &  Stevens  kept  the  powder ;  that  they 
never  owned  the  building,  or  had  any  interest  in  it. 
Taking  the  facts  as  shown  on  the  part  of  the  plaintiff 
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to  be  true,  the  defendants  if  liable  for  the  damages 

resulting  from  the  explosion  of  the  powder  in  question, 

fiuch  liability  must  attach  to  them  from  the  fact  that 

they  were  owners  of  the  powder  which  was  consigned 

to  NeflE  &  Stevens,  to  be  sold  by  them  on  commission. 

The    vital  question — ^that    upon  which  the  case 

hinges — is  whether,  upon  such  a  state  of  facts,  the 

negligknci:       defendant  companies  stood  in  relation  to 

■p^dlS"'*"      NeflE  &  Stevens,  the  parties  who  stored 

superior.  ^j^^  powder  in  the  house,  and  appears  to 

have  had  full  control  of  it,  so  that  the  maxim,  respon- 
deat superior,  will  apply.  The  rule  is  adopted  by 
Wharton,  in  his  Law  of  Negligence,  section  176,  in 
which  he  quotes  as  follows:  "The  principle  to  be  ex- 
tracted from  the  cases  is  said  to  be  that  a  person,  nat- 
ural or  artificial,  is  not  liable  for  the  acts  or  negligence 
of  another,  unless  the  relation  of  master  and  servant, 
or  principal  and  agent,  exist  between  them,  and  that 
when  an  injury  is  done  by  a  person  exercising  an  inde- 
pendent employment  the  person  employing  him  is  not 
responsible  to  the  person  injured.'^  Again,  in  section 
183,  the  same  author  says:  *'We  strike,  when  pursu- 
ing the  distinctions  which  have  been  taken  by  the  courts 
in  this  relation,  on  the  fundamental  principle,  else- 
where fully  discussed,  that,  wherever  there  is  liberty  to 
act,  there,  to  the  party  thus  free,  liability  for  a  tort 
committed  by  him  is  imputable.  If  the  master  is  at 
liberty  to  act  in  a  particular  matter,  then  the  tort  is 
imputable  to  the  master.  If  the  servant  is  at  liberty 
to  act,  then,  if  this  liberty  be  one  of  entire  emancipa- 
tion in  the  particular  relation  of  the  master's  control, 
the  tort  is  imputable,  not  to  the  master,  but  to  the 
servant. '^  In  a  very  able  review  of  this  question  in 
the  case  of  De  Forrest  v.  Wright  et  al.,  2  Mich.  368, 
the  court  says:  ''This  greatly  vexed  question,  as  an 
eminent  judge  has  pronounced  it,  has  been  very  much 
discussed,  not  only  in  the  English  courts,  but  in  our 
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own.  The  difficulty  is  in  deciding  what  facts  and  cir- 
cumstances  legally  constitute  the  relation  of  master 
and  servant,  or  under  what  circumstances  one  person 
will  be  held  liable  for  injuries  occasioned  by  the  neg- 
ligence or  unskillfulness  of  another,  employed  in  his 
behalf.  To  hold  that  every  person,  under  all  circum- 
stances, would  be  responsible  for  injuries  committed  by 
another  person  while  employed  in  his  behalf,  involves 
an  absurdity  no  one  would  countenance.  It  would 
create  a  penalty  from  which  few  could  escape;  for 
every  man  is,  or  ought  to  be,  directly  or  indirectly, 
nearly  or  remotely,  engaged  in  the  service,  or  on  behalf, 
of  his  fellow-men.  But,  from  an  examination  and 
comparison  of  the  adjudged  cases,  the  rule  now  seems 
very  clearly  to  be  this :  that  where  the  person  employed 
is  in  the  exercise  of  an  independent  and  distinct  em- 
ployment, and  not  under  the  immediate  control,  direc- 
tion, or  supervision  of  the  employer,  the  latter  is  not 
responsible  for  the  negligence  or  misdoings  of  the  for- 
mer. ^^  So,  in  the  case  of  Gulzoni  v.  Tyler,  in  64  Cal. 
334,  which  was  a  suit  for  damages  against  the  owners 
of  a  steamboat,  it  was  proven  on  the  trial  that  the 
owners  did  not  have  control  and  management  of  the 
boat  at  the  time  the  damages  occurred.  The  court 
says:  ''The  rule  as  stated  by  Shear.  &B.  Neg.,  section 
501,  is  that  if  the  owner  of  property  lets  or  lends  it, 
and  transfers  the  entire  possession  and  control  of  it  to 
another,  the  owner  is  not  responsible  for  the  wrongful 
use  or  mismanagement  of  it  by  the  transferee.  Who- 
ever had  the  exclusive  possession,  management,  and 
control  of  the  boat,  its  officers  and  men,  was  alone 
responsible  for  its  mismanagement;  and,  whether 
rightfully  or  wrongfully  in  such  possession,  the  liability 
would  rest  on  them  alone.  Under  the  rule,  respondeat 
superior,  this  must  be  so."  The  act  of  the  servant  is 
not  the  act  of  the  master,  even  in  legal  intendment  or 
effect,  unless  the  master  previously  directs  or  subse- 
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quently    adopts   it.    Parsons  v.    Winchell,   5  Cush. 
692. 

In  order  to  clearly  understand  the  application  of 
the  foregoing  principle  to  this  case,  it  may  be  well  to 
refer  more  particularly  to  the  evidence  as  to  the  rela- 
tionship as  proven.  Gould,  an  agent  of  the  California 
Powder  Works,  in  1884  called  upon  NeflE  &  Stevens, 
requesting  them  to  take  the  agency  of  the  company, 
which  they  declined,  for  the  reason  that  they  had 
a  large  amount  of  powder  of  the  other  company  on 
hand.  They  desired  a  certain  amount  of  black  pow- 
der, which  they  were  short  of,  which  he  agreed  to  have 
sent  to  them;  and  it  was  sent,  and  billed  as  follows: 

*  Tucson,  Arizona,  November  11, 1884. 
^'Messrs.  NeflE  &  Stevens,  Silver  City: 

''Bot.  of  the  California  Works,  30  California 
Street.    Consigned,  80  kegs  blasting,  4.00,  $320.00.'' 

It  is  contended  on  the  part  of  the  plaintiflE  that 
this  powder  was  sent  as  a  consignment,  to  be  sold  on 
commission,  as  other  powder  belonging  to  the  defend- 
ant that  had  been  turned  over  to  them  by  Cohn, 
assignee  of  Crawford.  The  defendant  claims  that  these 
eighty  kegs  was  an  absolute  sale.  There  was  also  a 
letter  from  one  William  A.  Scott,  agent  at  Tucson, 
Arizona,  dated  March  13, 1885,  which  is  as  follows: 

^'Messrs.  NeflE  &  Stevens,  Silver  City,  N.  M. 

*' Gentlemen:  Your  favor  of  the  tenth  inst.  is  at 
hand.  Please  to  send  account  sales  at  $4.00  per  keg, 
and  send  draft  on  me  for  10  per  cent  of  the  amount  of 
the  same,  as  if  the  draft  was  cash,  for  so  I  will  count 
it.  The  account  sales  must  be  at  $4.00  per  keg, 
and  I  need  your  receipt  for  the  commission  of  10  per 
cent.    You  are  duly  credited  with  account  for  $16.85. 

**KespectfuUy, 

**Wm.  a.  Scott,  Agents ' 
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The  above  bill  and  letter,  together  with  the  oral 
evidence  introduced  on  the  trial,  clearly  show  that 
NeflE  &  Stevens  were  handling  this  powder  as  factors, 
commission  merchants,  or  consignees.  There  is  no 
evidence  in  any  way  limiting  their  power  as  such,  or 
directing  the  manner  of  handling  it.  As  factors,  un- 
der the  law,  they  would  have  full  possession  of  the 
goods,  with  a  special  property  therein.  Story  Ag., 
sec.  97. 

The  court  instructed  the  jury:  "If  they  should 
find  that  said  black  powder  was  kept  and  maintained  by 
the  defendant  or  their  agents  at  the  time,  etc.  ^ ^  ♦  *  ♦ 
The  word  "agent,''  in  the  instruction,  must  be  under- 
stood in  the  sense  in  which  it  appears  from  the  evi- 
dence; and,  if  instruction  number  6,  which  was  asked 
by  the  defendant,  and  refused  by  the  court,  had  been 
given,  the  issues  would  have  been  fairly  presented  to 
the  jury;  which  instruction  was:  "If  you  believe 
from  the  evidence  that  the  defendant  corporations  each 
owned  a  portion  of  the  powder  stored  in  the  powder 
house  at  the  time  of  the  explosion,  but  that  such  pow- 
der and  powder  house  was  under  exclusive  control  of 
Neff  &  Stevens,  as  consignees  of  said  corporations, 
respectively,  at  the  time  of  the  explosion,  then,  in  that 
case,  unless  you  further  believe  from  the  evidence  that 
such  explosion  was  caused  by  some  willful  and  mali- 
cious act  of  defendant  the  California  Powder  Works, 
you  will  find  the  defendant  not  guilty."  The  first  part 
of  this  instruction  would  have  brought  the  case  under 
the  rule  laid  down  by  the  authorities  we  have  referred 
to,  and  which  is  unquestionably  the  correct  law,  as 
applicable  to  this  case.  The  evidence  does  not  show 
anything  upon  which  the  doctrine  of  respondeat  supe- 
rior could  be  based.  So  far  as  the  evidence  shows,  the 
relationship  of  NeflE  &  Stevens  to  the  defendant  was 
that  of  an  independent  employment,  free  of  action. 
There  is  a  total  lack  of  all  the  elements  of  master  and 
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servant,  which  must  exist  to  constitute  responsibility  ' 
on  the  part  of  the  defendant.  They  were  simply  fac- 
tors or  consignees  for  the  purpose  of  selling  the  goods, 
and  if  as  such  consignees  or  factors  they  had  the  ex- 
clusive management  and  control  of  the  storage  of  the 
powder  and  powder  house  in  question,  and  the  defend- 
.ants  had  nothing  to  do  with  the  storage  of  the  powder 
in  said  house,  or  knowledge  that  it  was  so  stored, 
there  would  be  a  lacking  of  every  element  of  responsi- 
bility on  the  part  of  the  defendant.  We  think  the 
court  should  have  given  the  first  part  of  this  instruc- 
tion, or  instructed  the  jury  in  accordance  with  the 
views  herein  expressed.  The  case  will  be  reversed,  and 
remanded  for  a  new  trial. 

Whiteman  and  McFib,  JJ.,  concur. 


[No.  298.    January  Term,  1891.] 

GEORGE    LYNCH  et  al.,  Appellees,  v.   G.   W. 
GRAYSON  ET  AL.,  Appellants. 

Damaoe&—Waivee  OF  Jury— Finding — Appkal.— In  this  tezritory,  the 
finding  of  the  oourt,  when  a  trial  by  jnry  is  waived,  is,  in  effect,  the 
same  as  the  verdict  of  a  jnry;  and  only  snoh  mlings  of  the  court, 
made  during  the  progress  of  the  trial,  are  reviewable  on  appeal,  as 
are  duly  presented  by  the  bill  of  exceptions. 

Id.— Admissibility  op  Expert  Testimony— Discretionary  Power  of 
CoxTRT. — Where  expert  testimony  is  offered,  it  is  discretionary  with 
the  trial  court  whether  it  shall  be  received  or  excluded,  and  the 
appellate  court  will  not  reverse  its  rulings  unless  manifestly  erro- 
neous. 

Id.— Texas  PeveRt— Trespass  on  Case— Evidence.- In  an  action  of 
trespass  on  the  case  for  damages  for  transporting  cattle  infected  with 
''Texas  fever,"  and  communicating  the  disease  to  plaintiffs'  cattle, 
where  expert  witnesses  for  plaintiffs  testified  that  cattle  from  an 
infected  district  may  carry  a  contagion  with  them,  and  disseminate 
and  communicate  it,  without  being  visibly  affected  by  it,  and  one  of 
the  defendants  testified  that  before  he  brought  his  cattle  from  Texas 
he  had  heard  of  the  disease^  but  never  believed  in  it,  and  another 
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defendant  testified  that  he  had  heard  of  the  diaeaee,  and  that  plain- 
tiffs  protested  against  the  unloading  of  the  oattle  lest  their  eattle 
might  contract  some  disease  from  them,  defendants  mnst  be  held  to 
have  been  folly  informed  and  warned  of  the  danger  of  eommanicat- 
ing  the  disease,  and  it  deyolyed  npon  them  to  take  every  precaution 
against  it. 

Id.— 23  U.  8.  Stat.,  Sec.  6,  1884.— To  render  defendants  liable  onder  the 
act  of  congress  of  May  29,  1884,  prohibiting  the  transportation  from 
one  state  or  territory  to  another  of  live  stock  infected  with  a  conta- 
gion, it  was  not  necessary  for  plaintiffs  to  show  defendants  had  actoal 
knowledge  that  their  cattle,  when  shipped,  were  carrying  disease 
germs  with  them;  it  was  sufficient  if  the  locality  from  wliieh  they 
were  shipped  was  known  to  have  been  infected.  Nor  is  it  material 
under  this  act  where  the  contagion  was  communicated,  whether  on 
the  public  road,  on  the  public  commons,  or  on  the  lands  of  the  plain- 
tiffs. 

Id.— Trial  Bt  Court— Admission  of  Ikcohpetemt  Evidenos— PassuifP' 
TION. — On  the  trial  of  a  cause  by  the  court,  the  rule  is  that  the  admis- 
sion of  incompetent  evidence  is  no  cause  for  reversal,  if  it  could  not 
have  prejudiced  the  other  party ;  and  where  it  does  not  appear  that 
the  court  relied  on  such  evidence,  the  presumption  is,  if  any  was 
admitted,  it  was  not  considered  by  the  court  in  its  finding. 

Appeal,  from  a  judgment  in  favor  of  plaintiffs, 
from  the  Third  Judicial  District  Court,  Dona  Ana 
County.    Judgment  affirmed. 

Catbon,  Thoenton  &  Clancy  and  Elliott,  Pick- 
ett &  Elliott  for  appellants. 

The  books  admitted  in  evidence  were  incompetent. 
Eev.  Stat.  U.  S.,  sees.  906,  882. 

A  receipt  of  the  receiver  of  the  land  office  neither 
gives  right  to  the  possession  of  lands  nor  to  a  patent. 
It  is  not  final,  and  is  incompetent  and  insufficient  to 
prove  such  facts.  McFarland  v.  Culbertson,  2  Nev. 
284. 

The  disease  must  be  proved  as  laid.  Lindsay  v. 
Davis,  30  Mo.  406. 

In  laying  the  foundation  for  expert  testimony  it 
was  necessary  to  have  first  shown  by  the  witness  that 
he  was  possessed  of  such  knowledge,  experience,  and 
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skill  in  the  diagnosis  and  treatment  of  diseases  of  cat- 
tle, and  particularly  the  so-called  ''Texas  cattle  fever,^^ 
aswoald  have  entitled  his  opinion  to  pass  for  scien- 
tific truth.  Lawson's  Expt.  Ev.;  Carr  v.  Northern 
Liberties,  35  Pa.  St.  324. 

An  expert  can  not  give  an  opinion  on  a  hypotheti- 
cal statement  which  is  not  supported  by  the  facts  in 
evidence.  Lawson's  Expt.  Ev.  152 ;  Hurst  v.  Chicago 
R.  R.  Co.,  49  Iowa,  76;  Vandusen  v.  Newcomer,  40 
Mich.  90;  Grand  Rapids  R.  R.  Co.  v.  Huntley,  38 
Mich.  537;  Hitchcock  v.  Burgett,  38  Mich.  506,  507, 
508.     See,  also,  Lawson's  Expt.  Ev.  142,  149,  150. 

The  facts  are  assumed  for  the  purpose  of  the  ques- 
tion, and  for  no  other  purpose.  Fieler  v.  N.  Y.  R.  R. 
Co.,  49  N.  Y.  42;  Lawson's  Expt.  Ev.  153. 

If  the  facts  stated  in  the  hypothetical  case  are  not 
proven,  the  opinion  goes  for  nothing.  Lawson's  Expt. 
Ev.  153 ;  Hovey  v.  Chase,  52  Me.  304. 

PlaintiflEs  can  not  recover  unless  it  appears  that 
defendants  have  been  guilty  of  culpable  negligence  and 
willfulness  in  the  the  care,  custody,  and  handling  of  their 
cattle,  and  that  as  a  result  of  such  negligence  and  will- 
fulness, plaintiffs'  cattle  contracted  the  disease  and 
died  therefrom,  and  it  must  appear  in  addition  that 
the  plaintiffs  have  not  been  guilty  of  any  culpable 
negligence  or  willfulness  or  contributoiy  negligence  in 
caring  for  and  handling  their  cattle.  Shear.  &  Redf . 
on  Neg.,  sec.  5;  Campbell  v.  Bear  River  &  A.  W.  M. 
Co.,  35  Cal.  682,  683;  Walker  v.  Herron,  22  Tex.  60; 
Wolf  V.  St.  Louis  I.  W.  Co.,  10  Cal.  544;  Hoffmans  v. 
Tuolumne  Water  Co.,  Id.  413;  1  Hilliard  on  Torts, 
67;  2B.  &  H.  Blackstone,  197;  Big.  Lead.  Cas.  on 
Torts,  197;  Shear.  &  Redf.  on  Neg.,  sec.  12;  2  Sedg. 
on  Dam.  [7  Ed.]  362,  note  B,  and  cases  cited. 

The  common  law  in  regard  to  keeping  of  cattle  on 
one's  own  premises  is  not  the  law  in  this  country,  and 
never  was  applicable  to  the  condition  of  things  here, 
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especially  not  in  this  territory.  Morris  v.  Fracker,  & 
Col.  425;  Logan  v.  Gedney,  38  Cal.  581;  R.  R.  Co. 
V.  Finley,  37  Ark.  562 ;  Delaney  v.  Erickson,  10  Neb. 
492 ;  Seeley  v.  Peters,  5  Gil. (111. )  41 ;  StudweU  v.  Ritch, 
14  Conn.  292;  Macon  R.  R.  Co.  v.  Lester,  30  Ga.  540; 
Headen  v.  Rust,  39  111.  186;  Wagner  v.  Bessell,  3 
Iowa,  396;  Tonawanda  R.  R.  Co.  v.  Munger,  49  Am. 
Dec.  250,  and  cases  cited. 

If  it  appears  that  the  plaintiflEs  were  guilty  of  cul- 
pable  negligence,  or  that  their  negligence  contributed 
to  the  injury,  they  can  not  recover,  whatever  may  have 
been  the  degree  of  their  negligence,  and  notwithstand- 
ing defendants  may  have  been  guilty  of  negligence. 
Bush  V.  Brainerd,  1  Cow.  78;  Telfor  v.  Northern  R» 
R.  Co.,  3  Am.  Law  Reg.  N.  S.  665;  O'Brien  v.  Phila. 
R.  R.  Co.,  6  Id.  0.  S.  361;  Wilds  v.  Frairrie,  2  Id. 
N.  S.  242;  Jacobs  v.  Duke,  3  Id.  O.  S.  443;  Penn. 
Canal  Co.  v.  Bently,  10  Id.  N.  S.  746;  Zoebisch  v. 
Tarbell,  5  Id.  N.  S.  572;  Waters  v.  Wing,  8  Id.  N.  S. 
738;  Freer  V.  Cameron,  55  Am.  Dec.  670,  and  note^ 
6  Wait's  Act.  and  Dam.  583,  and  cases  cited;  2  Sedg. 
on  Dam.  [7  Ed.]  347-349,  note  1;  Id.  349,  350,  358, 
note  a;  1  Id.  164,  165,  note  a;  Strauss  v.  The  R.  R. 
Co.,  75  Mo.  190, 192 ;  Walker  v.  Herron,  22  Tex.  59,  60. 

If  it  appears  that  the  injury  resulted  from  the 
negligence  of  both,  though  it  could  not  certainly  be 
known  whether  it  was  caused  at  one  time  or  another, 
or  in  what  particular  manner  it  was  occasioned,  plain- 
tiffs can  not  recover ;  nor  can  they  recover  if  the  fault 
was  mutual.  Walker  v.  Herron,  22  Tex.  61;  Bronell 
V.  Flagler,  5  Hill,  283,  and  cases  cited;  2  Greenlf. 
Ev.  [10  Ed.]  473,  and  cases  cited;  2  Rob.  Prac.  659, 
et  seq.,  and  cases  cited;  6  Am.  Law.  Reg.  0.  S.  565. 

As  to  what  constitutes  negligence,  see  Tona- 
wanda R.  R.  Co.  V.  Munger,  49  Am.  Dec.  246;  Rich- 
ardson V.  Kier,  34  Cal.  75 ;  Blythe  v.  Waterworks,  4 
Am.  Law.  Reg.  0.  S.  572. 
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If  an  injury  is  done  on  the  highway,  or  in  any 
other  place  where  a  party  has  the  right  to  be,  the  party 
complaining  of  such  injury  must  protect  his  property. 
Tillettv.  Ward,  22  Am.  Law.  Reg.  N.  S.  245,  247, 
and  note;  Griffin  v.  Martin,  7  Barb.  56;  White  v. 
Scott,  4  Barb.  56;  1  Thomp.  on  Neg.  31. 

Defendants  being  lawfully  in  the  highway,  or  on 
the  public  domain,  in  driving  their  cattle,  would  be  no 
more  legally  liable  for  their  cattle  communicating  a 
disease  to  other  cattle,  than  a  person  in  his  own  house 
would  be  liable  for  communicating  smallpox  to  his 
neighbor.  Fishery.  Clark,  41  Barb.  239;  Broom  v. 
Utica,  2  Barb.  104;  Mills  v.  N.  Y.  &  H.  R.  R.  Co.,  2 
Robt.  333. 

S.  B.  Newcomb  and  E.  C.  Wade  for  appellees. 

STATEMENT. 

This  is  an  action  of  trespass  on  the  case,  brought 
by  plaintiffs  and  appellees  against  the  defendants  and 
appellants  in  the  district  court  in  and  for  the  county  of 
Dona  Ana,  to  recover  damages  occasioned  to  plaintiffs^ 
herd  of  cattle  by  the  communication  to  them,  as  alleged, 
of  a  certain  contagious  disease  alleged  to  be  commonly 
called  **Texas  cattle  fever,''  by  defendants'  cattle, 
whereby  it  is  claimed  that  a  large  number  of  cattle 
died,  and  a  large  number  of  the  remainder  thereof  be^ 
came  sick  and  were  deteriorated  in  value,  and  the 
plaintiffs  were  compelled  to  lay  out  and  expend  large 
sums  of  money  for  medicines  and  for  nursing  and  caring 
for  their  said  cattle,  for  all  of  which  they  claim  dam- 
age in  the  sum  of  $20,000.  There  are  two  counts  in 
the  declaration — one  alleging  that  the  disease  was  com- 
municated to  plaintiffs'  cattle  in  the  county  of  Dona 
Ana;  the  other,  that  the  disease  was  communicated  to 
plaintiffs'  cattle  in  the  county  of  Sierra.  In  every 
other  respect  the  two  counts  are  exactly  alike.     The 
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declaration^  in  substance,  alleges  that  at  the  time  of  the 
grievances  complained  of  the  plaintiflEs  were  in  the  law- 
ful, quiet,  and  peaceable  possession  of  certain  lands  and 
premises  in  the  county  of  Sierra,  to  wit,  a  cattle  ranch, 
range,  and  pasture  lands,  with  certain  watering  places 
thereon ,  suitable  for  pasturing,  grazing,  watering,  and 
raising  neat  cattle  and  stock,  and  which  were  then  and 
there  free  from  any  contagion  or  infection,  dangerous, 
noxious,  or  fatal  to  neat  cattle  or  stock ;  and  that  they 
then  had,  kept,  pastured,  and  grazed  on  said  lands  and 
premises  a  large  number  of  neat  cattle,  which  were 
entirely  healthy,  and  free  from  any  contagion  or  infec- 
tion, dangerous,  noxious,  or  fatal  to  neat  cattle;  and 
that  said  cattle  were  especially  free  from  a  certain  con- 
tagious, noxious,  dangerous,  infectious,  and  fatal  dis- 
ease, commonly  known  as  the  ''Texas  cattle  fever, ^' 
all  of  which  the  said  defendants  then  and  there  knew. 
That  the  said  defendants,  while  the  plaintiffs  were  in 
peaceable  possession  of ,  and  keeping,  pasturing,  and 
grazing  their  cattle  upon  said  lands  and  premises,  wrong- 
fully, negligently,  carelessly,  and  willfully,  contriving 
to  injure  plaintiffs,  against  the  wishes,  protests,  and  re- 
monstrances of  the  plaintiffs,  turned  in  upon,  drove, 
watered,  herded,  pastured,  and  kept  on  said  lands  and 
premises,  and  among  and  with  the  said  neat  cattle  of 
plaintiffs  thereon  pastured,  kept,  and  grazed,  a  large 
number  of  other  neat  cattle  to  wit ;  one  thousand  neat 
cattle,  sick,  diseased,  and  then  and  there  infected  with 
a  noxious,  dangerous,  contagious,  and  fatal  disease 
commonly  known  as  the  ''Texas  cattle  fever."  That 
said  defendants  well  knew  that  said  neat  cattle  so 
turned  in  upon,  driven,  watered,  herded,  pastured,  and 
kept  upon  said  lands  and  premises  had  shortly  be- 
fore then  been  imported  and  introduced  by  defendants 
into  said  county  from  a  certain  place  or  district  in  the 
state  of  Texas  infected  with  said  contagious  disease 
known  as  the  "Texas  cattle  fever.''    That  said  defend- 
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ants  then  and  there  well  knew  that  said  cattle  were 
then  and  there  infected  with  said  Texas  cattle  fever, 
and  had  shortly  before  then  been  exposed  to  the  infec- 
tion of  Texas  cattle  fever.  That  said  defendants  well 
knew  that  said  cattle  were  liable  to  commnnicate  the 
said  contagious  disease  to  the  cattle  of  the  plaintiffs ; 
by  reason  whereof,  and  through  the  carelessness  and 
negligence  and  willfulness  of  defendants  in  the  premises, 
said  contagious  disease  was  by  the  cattle  of  said  defend- 
ants communicated  to  the  cattle  of  said  plaintiffs,  so 
•that  five  hundred  head  of  plaintiffs'  cattle,  of  the  value 
of  $15,000,  became  infected,  sick,  and  disordered  with 
said  contagious  disease ;  and  that  four  hundred  thereof, 
of  the  value  of  $12,000,  died  thereby;  and  the  rest 
thereof,  to  wit,  one  hundred  head,  of  the  value  of  $3,000, 
were  rendered  worthless  to  plaintiffs  in  consequence  of 
said  disease  so  communicated  to  them ;  and  that  plain- 
tiffs wholly  lost  the  use  and  benefit  and  profit  thereof, 
and  were  compelled  to  pay  out  large  sums  of  money, 
to  wit,  $5,000,  for  medicine,  nursing,  and  care  of  said 
cattle  so  sick  and  diseased.  Wherefore  they  pray  judg- 
ment, etc.  To  which  said  declaration  said  defendants 
pleaded  (1)  not  guilty;  (2)  a  plea  traversing  all  the 
allegations  in  the  said  declaration,  upon  both  of  which 
said  pleas  issue  was  joined  by  said  plaintiffs.  Said  case 
was  tried  by  the  court,  a  jury  being  waived  by  an 
agreement  in  writing,  at  the  March  term,  A.  D.  1886, 
of  the  district  court  for  the  county  of  Dona  Ana.  The 
court  found  for  the  plaintiffs  generally  on  the  second 
count  of  the  declaration,  refusing  to  make  any  special 
findings,  or  any  findings  whatever  other  than  the  gen- 
eral finding  for  plaintiffs  on  said  count,  and  assessed 
their  damages  at  $5,200. 

OPINION. 

Lee,  J. — The  defendants,  in  their  supplementary 
brief  I  submit  for  our  consideration  the  question :  Has  this 
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court  authority  to  review  on  bill  of  exceptions  questions 
as  to  the  improper  admission  or  rejection  of  evidence, 

waiv»ro£  jury:    or  thc  ruliug  of  the  court  below  on  mat- 
findingr:  appeal'.    ^^^  ^f  ^aw,  whcrc  thc  caso  was  submitted 

to  the  court  for  trial  without  the  intervention  of  a  jury! 
And  in  their  brief  cite  the  case  of  Martinton  v.  Fair- 
banks, 112  U.  S.  675,  5  Sup.  Ct.  Eep.  321,  in  which 
the  court  say  that  prior  to  the  passage  of  the  act  of 
congress  of  March  3,  1865,  ^'when  the  case  is  submitted 
to  the  judge  to  find  the  facts  without  the  intervention 
of  a  jury,  he  acts  as  a  referee,  by  consent  of  the  parties,, 
and  no  biU  of  exceptions  will  lie  to  his  reception  or  re- 
jection of  evidence,  nor  to  his  judgment  on  the  law;" 
citing  Weems  v.  George,  13  How.  190,  as  fully  sustain- 
ing the  proposition.  The  statute  of  the  territory  of 
New  Mexico,  in  force  at  the  time  of  the  trial,  was  as 
follows:  ^*Trial  by  jury  may  be  waived  by  the  several 
parties  to  any  issue  of  fact  in  the  following  cases:  (1) 
By  suffering  default  or  by  failing  to  appear  at  the  trial ; 
(2)  by  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk.  Comp.  Laws,  N.  M.,  section  2060.  By 
section  4  of  act  of  congress  of  March  3,  1865,  it  is 
provided  that  parties  may  submit  the  issues  of  fact  in 
civil  cases  to  be  tried  and  determined  by  the  court  with- 
out the  intervention  of  a  jury.  The  act  continues: 
**The  finding  of  the  court  upon  the  facts,  which  finding 
shall  be  general  or  special,  shall  have  the  same  effect 
as  the  verdict  of  the  jury.  The  rulings  of  the  court  in 
the  progress  of  the  trial,  when  excepted  to  at  the  time, 
may  be  reviewed  by  the  supreme  court  of  the  United 
States  upon  a  writ  of  error  or  upon  appeal,  provided 
the  rulings  be  duly  presented  by  a  bill  of  exceptions. 
When  the  finding  is  special,  the  review  may  also  ex- 
tend to  the  sufficiency  of  the  facts  found  to  support  the 
judgment.'^  Though  the  act  of  congress  is  much  more 
specific  and  clear  as  to  intent  than  that  of  the  legisla- 
ture of  this  territory,  yet,  in  order  to  give  force  and 
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effect  to  the  act  of  the  legislature,  we  think  the 
court  may  clearly  imply  the  intent  of  the  legislature 
to  thd  full  extent  of  the  provisions  of  the  act  of 
congress;  and  in  fact  we  might  have  come  to  the 
same  conclusion  if  that  act  of  congress  had  not  been 
passed,  as  was  held  in  Insurance  Co.  v.  Folsom^ 
18  Wall.  249:  ''That  none  of  these  rules  are  .new,  as 
they  were  established  by  numerous  decisions  of  this 
court  long  before  the  act  of  congress  in  question  was 
enacted. ''  In  this  view  of  the  question,  we  have  but 
to  consider  the  act  of  the  legislature,  in  the  light  of  the 
decisions  of  the  supreme  court  of  the  United  States  in 
construing  the  act  of  congress  referred  to,  and  to  apply 
their  rulings  under  it  to  this  case.  At  the  time  this 
case  was  tried  below,  the  statutes  of  New  Mexico  did 
not  require  the  judge  in  cases  tried  before  him  to  make 
special  findings.  He  could  make  either  special  or  gen- 
eral findings,  and  in  this  respect  it  would  be  in  accord 
with  the  provisions  of  the  act  of  congress.  Under  that 
act  the  supreme  court  held  in  Insurance  Co.  v.  Folsom, 
supra:  * 'Where  a  jury  is  waived,  and  the  issues  of  fact 
submitted  to  the  court,  the  findings  could  be  either 
special  or  general,  as  in  cases  where  issues  of  fact  are 
tried  by  a  jury ;  but  where  the  finding  is  general  the 
parties  are  concluded  by  the  determination  of  the  court, 
except  where  exceptions  are  taken  to  the  rulings  of  the 
court  in  the  progress  of  the  trial.  Such  rulings,  if  duly 
presented  by  a  bill  of  exceptions,  may  be  reviewed  here, 
even  if  the  findings  are  general;  but  the  findings  of  the 
court  of  the  facts  can  not  be  reviewed  in  this  court  on 
a  bill  of  exceptions,  or  in  any  other  manner,  for  the 
seventh  amendment  to  the  constitution  of  the  United 
States  declares  that  'no  fact  tried  by  a  jury  shall  be 
otherwise  reexamined  in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common  law.'  "  The 
only  methods  known  to  the  common  law  for  the  reex- 
amination of  the  facts  found  by  a  jury  are  either  by  a 
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new  trial  granted  by  the  court  in  which  the  issues  had 
been  tried  or  by  the  award  of  a  venire  facias  de  novo 
by  the  appellate  court  for  some  error  of  law.*  And, 
having  decided  to  give  effect  to  the  act  of  the  legisla- 
ture before  referred  to,  we  must  hold  the  finding  of  the 
court,  where  the  jury  is  waived,  to  be,  in  effect,  the 
same  as  the  verdict  of  a  jury.  Nothing,  therefore,  is 
open  to  reexamination  in  this  case  except  such  of  the 
rulings  of  the  court,  made  during  the  progress  of  the 
trial,  as  are  duly  presented  by  the  bill  of  exceptions. 
The  weight  of  evidence  and  the  inferences  of  fact  must 
be  drawn  by  the  court  below,  as  it  was  the  judge  of  that 
court,  and  not  the  supreme  court,  that  was  substituted, 
by  the  agreement  of  the  parties,  in  the  stead  of  the  jury ; 
and  where  a  jury  is  waived,  and  the  case  tried  by  the 
court,  the  bill  of  exceptions  brings  up  nothing  for  re* 
vision  but  what  it  would  have  brought  had  there  been 
a  jury  trial.  Tested  by  the  considerations  already 
given,  and  from  the  fact  of  the  absence  of  any  then  ex- 
isting statute  or  rule  of  law  requiring  the  court  to  make 
special  findings,  it  is  clear  that  the  exceptions  of  the 
defendants  to  the  rulings  of  the  court  refusing  to  make 
special  findings,  as  requested  by  their  counsel,  must  be 
overruled.  This  ruling  is  directly  sustained  in  Clark 
V.  Fredericks,  105  U.  S.  4,  where,  as  here,  it  was  as- 
signed as  one  of  the  errors,  and  the  court  said:  ''The 
findings  are  conclusive  as  to  the  facts,  and  they  cover 
all  the  issues.  Whether  the  distinct  facts  set  forth  in 
the  requests  for  findings  presented  by  the  plaintiffs  in 
error  were  proven  or  not  we  need  not  inquire.  As  the 
court  declined  to  find  them,  we  must  presume  they 
were  not  established  by  the  evidence. '^  To  the  same 
effect,  see,  also,  Tioga  R'y  Co.  v.  Blossburg  &  C.  R^y 
Co.,  20  Wall.  143. 

This  brings  us  to  the  consideration  of  the  bill  of 
exceptions  as  to  exceptions  taken  to  the  rulings  of  the 
court,  during  the  progress  of  the  trial,  and  the  errors 
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assigned  thereon.  In  the  motion  for  a  new  trial  the 
defendants  below  set  up  that  the  judgment  is  contrary 
to,  and  not  sustained  by,  the  evidence  in  the  following 
particular  statement  of  facts:  (1)  It  is  not  proven 
that  the  plaintijSs'  cattle  died  from  a  contagious  or  in- 
fectious disease,  called  ** Texas  cattle  fever,"  or  from 
any  infectious  or  contagious  disease  whatever.  (2)  It 
is  not  proven  that  Texas  cattle  fever  exists,  and,  if  it 
does  exist,  that  it  is  a  contagious  and  infectious  disease. 
(3)  That  if  the  defendants'  cattle,  at  the  time  of  in- 
troducing them  into  New  Mexico,  and  driving  them 
over  the  road  across  the  land  where  plaintiflEs'  cattle 
ranged,  were  possessed  of  or  infected  with  the  Texas 
cattle  fever,  or  any  germ  thereof.  (The  evidence 
clearly  shows  that  the  defendants,  prior  to  and  at  the 
time  of  bringing  their  Texas  cattle,  through  the  plain- 
tiffs' and  onto  their  own  range,  had  no  knowledge 
whatever  that  said  cattle  were  infected  with  any  con- 
tagious or  infectious  disease  known  as  ''Texas  cattle 
fever,"  or  with  any  disease.)  (4)  It  is  not  proven 
that  the  defendants  had  any  knowledge  whatever  that 
the  district  or  section  of  country  from  which  they  drove 
their  cattle  in  Texas  was  infected  with  the  Texas  cattle 
fever,  or  any  germ  or  principle  thereof.  (5)  It  is  not 
proven  that  the  district  or  section  of  country  in  Texas 
where  the  defendants'  cattle  were  brought  from,  or  any 
other  district  or  section  of  country  in  Texas  that  may 
be  claimed  to  be  infected  with  Texas  cattle  fever,  was 
so  infected,  and  that  said  cattle  were  brought  from 
such  section  or  district  of  country  in  Texas  within  a 
period  in  which  they  might  directly  or  indirectly  com- 
municate such  disease  to  other  cattle.  (6)  It  is  proven 
that  the  defendants  drove  their  cattle  along  the  public 
highway,  across  the  land  where  the  plaintiffs  were  pas- 
turing, and  in  so  doing  handled  and  managed  said  cat- 
tle in  as  careful,  cautious,  and  prudent  a  manner  as  a 
prudent  man  would  have  done  in  reference  to  his  own 
Vol.  5  n.  m.— 32 
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property.  (7)  It  is  proven  that  the  defendants, 
in  driving  said  cattle  along  said  highway,  across  the 
land  where  plaintiffs'  cattle  ranged,  prevented  plain- 
tiffs' cattle  from  mixing  or  mingling  with  them,  so  far 
as  it  was  possible  to  do.  (8)  It  is  proven  that  the  de- 
fendants kept  their  cattle  on  their  own  range,  so  far  as 
it  was  possible  so  to  do,  using  reasonable  and  ordinary 
care  and  caution  in  so  doing.  (9)  It  is  proven  that 
the  defendants  used  as  much  or  more  care  and  caution 
in  handling  their  cattle  on  their  range  and  keeping 
them  there  as  it  was  the  custom  of  the  country  to  use 
in  such  cases.  (10)  It  is  proven  that  if  the  defendants 
had  any  knowledge  that  their  cattle  were  infected  with 
any  contagious  disease  the  plaintiffs  had  equal  knowl- 
edge of  that  fact.  (11)  It  is  proven  that  the  plaintiffs 
permitted  large  bodies  of  their  cattle  to  range  on  the 
range  of  the  defendants  after  the  defendants'  cattle 
were  brought  there  in  July,  1884,  which  cattle  went 
back  and  forth  from  plaintiffs'  range  to  defendants' 
range,  and  carried  with  them  onto  the  plaintiffs'  range 
portions  of  defendants'  cattle.  (12)  It  is  proven  that 
if  defendants'  cattle  communicated  any  disease  to 
plaintiffs'  cattle  it  was  done  either  from  the  road  which 
passed  over  plaintiffs'  range  or  on  defendants'  range  to 
plaintiffs'  cattle,  which  grazed  upon  defendants'  range, 
or  by  defendants'  cattle  that  drifted  down  into  plain- 
tiffs' range  -,  but  it  is  not  possible  to  determine  in  which 
manner  it  was  done,  if  done  at  all.  (13)  It  is  proven 
that  the  road  over  which  the  defendants  drove  their 
cattle  through  the  plaintiffs'  range  passes  over  public 
land,  and  the  defendants,  in  driving  said  cattle,  did  not 
pass  over  any  land  owned,  possessed,  or  claimed  by  the 
plaintiffs.  (14)  It  is  proven  that  the  defendants,  in 
driving  their  said  cattle,  kept  them  on  the  public  high- 
way, and  did  not  permit  them  to  scatter  any  more  than 
was  absolutely  necessary  to  do  in  driving  such  cattle. 
(15)  That  there  is  no  proof  that  the  plaintiffs  owned 
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or  possessed  or  had  the  right  to  the  possession  of  any 
land  further  than  the  immediate  spots  on  which  their 
houses  and  corrals  are  situated.  (16)  That  there  is  no 
legal  proof  of  any  title,  or  claim  of  title,  legal  or  equit- 
able, or  possession,  actual  or  constructive,  on  the  part 
of  the  said  plaintiflEs,  of,  in,  and  to  any  land  where  the 
defendants'  cattle  passed  or  grazed.  (17)  That  the 
proofs  are  indefinite  and  uncertain  as  to  where  the 
plaintiffs'  cattle  contracted  their  disease.  (18)  That 
the  proofs  are  indefinite  and  uncertain  as  to  the  disease 
from  which  the  plaintiflEs'  cattle  died.  (19)  It  is  proven 
that  the  plaintiffs  did  not  exercise  due  care  and  pru- 
dence in  managing  their  own  cattle,  and  in  permitting 
said  cattle  to  range  on  defendants'  land. 

It  appears  to  have  been  the  theory  of  the  plaintiffs 
in  error  that  the  general  findings  in  the  case  include 
both  questions  of  law  and  of  fact,  and  that  by  excepting 
to  the  general  findings  they  excepted  to  such  conclu- 
sions of  law  as  the  general  findings  imply ;  but  we  have 
given  to  the  findings  of  the  court  the  full  effect  of  a 
general  verdict  of  a  jury.  The  general  verdict  of  a  jury 
concludes  mixed  questions  of  law  and  fact,  except  so 
far  as  they  may  have  been  saved  by  some  exception 
which  may  have  been  taken  to  the  ruling  of  the  court 
upon  some  question  of  law.  Norris  v.  Jackson,  9  Wall. 
125-,  Martinton  v.  Fairbanks,  112  U.  S.  670, 5  Sup.  Ct. 
Rep.  321.  It  is  not  the  intention  or  policy  of  the  law 
in  the  United  States  that  an  appellate  court  should 
reverse  a  case  for  an  error  of  fact ;  and  the  congress  of 
the  United  States,  by  a  direct  provision  in  the  twenty- 
second  section  of  the  judicary  act  (1  St.  at  Large,  85), 
positively  prohibits  the  supreme  court  of  the  United 
States  from  reversing  any  case  '*for  error  in  fact." 
And,  say  the  supreme  court  of  the  United  States  in 
Martinton  v.  Fairbanks,  supra:  "Upon  the  issues  of 
fact  raised  by  the  pleadings  in  this  case  there  was  a 
general  finding  for  the  plaintiff.    The  defendant  con- 
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tends  that  the  evidence  submitted  to  the  court  did  not 
justify  this  general  finding;  but,  if  the  finding  depends 
upon  the  weighing  of  conflicting  evidence,  it  was  a 
decision  on  the  facts,  the  revision  of  which  is  forbidden 
to  this  court  by  section  1011,  Revised  Statutes.  It  the 
question  was  whether  all  the  evidence  was  sufficient  in 
law  to  warrant  a  finding  for  the  plaintiflE  he  should  have 
presented  that  question  by  a  request  for  a  definite  ruling 
upon  that  point."  We  think,  taking  all  the  grounds 
set  forth  in  the  motion  for  a  new  trial,  that  the  atten- 
tion of  the  court  was  called  to  the  sufficiency  of  the 
evidence  in  such  a  manner  as  to  be  a  direct  request  for 
a  definite  ruling  thereon;  and  this  necessitates  an 
examination  of  the  evidence  in  order  to  determine 
whether  it  is  sufficient  to  support  the  findings  for  the 
plaintiff,  which  testimony  must  be  considered  in  con- 
nection with  an  act  of  congress  which,  at  the  time  of 
the  alleged  shipment  of  the  cattle  from  the  state  of 
Texas  to  the  territory  of  New  Mexico,  was  enforced,  an 
extract  of  which  is  as  follows :  **Sec.  6.  *  *  *  Nor 
shall  any  person,  company,  or  corporation  deliver 
for  such  transportation  to  any  railroad  company,  or 
master  or  owner  of  any  boat  or  vessel,  any  live  stock, 
knowing  them  to  be  affected  with  any  contagious, 
infectious,  or  communicable  disease ;  nor  shall  any  per- 
son, company,  or  corporation  drive  on  foot  and  trans- 
port in  private  conveyance  from  one  state  or  territory 
to  another,  or  from  any  state  into  the  District  of  Col- 
umbia, or  from  the  district  into  any  state,  any  live 
stock,  knowing  them  to  be  affected  with  any  contagious, 
infectious,  or  communicable  disease  and  especially  the 
disease  known  as  ^pleuro-pneumonia:'  provided  that 
the  so-called  ^splenetic'  or  'Texas  fever'  shall  not  be 
considered  a  contagious,  infectious,  or  communicable 
disease  within  the  meaning  of  sections  four,  five,  six, 
and  seven  of  this  act,  as  to  cattle  being  transported  by 
rail  to  market  for  slaughter,  when  the  same  are  unloaded 
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only  to  be  fed  and  watered  in  lots  on  the  way  thereto/' 
23  U.  S.  Stat,  at  Large,  32,  approved  May  29,  1884. 
The  penalty  for  the  violation  of  the  above  provision  is 
a  fine  of  not  less  that  $100  nor  more  than  $5,000,  or  by 
imprisonment  for  more  than  one  year,  or  by  both  fine 
and  imprisonment.  There  is  no  pretension  that  the 
said  cattle  were  being  transported  for  slaughter,  or  that 
they  were  unloaded  only  to  be  fed.  If  the  cattle  were 
affected  with  any  contagious,  infectious,  or  communi- 
<2able  disease,  and  the  defendants  were  aware  of  that 
fact  at  or  during  the  time  of  the  shipment,  then  such 
transportation  was  in  violation  of  the  statute.  Con- 
gress, by  the  above  act,  fully  recognizes  the  existence 
of  a  disease  called  ''splenetic''  or  ^'Texas''  fever,  a 
disease  of  a  contagious,  infectious,  or  communicable 
character,  to  which  cattle  are  subject;  and  in  legal 
effect  the  act  conveys  direct  information  to  the  defend- 
ants of  the  existence  of  the  so-called  disease.  And 
whether  the  cattle  shipped  by  the  said  defendant  from 
San  Antonio,  Texas,  to  Hatch  Station,  in  New  Mexico, 
and  driven  across  the  plaintiffs'  range  to  that  of  the 
defendants,  in  said  territory,  during  the  month  of  July, 
1884,  were  infected  with  a  contagious,  infectious,  or 
communicable  disease,  and,  if  so  infected,  whether  the 
defendants  knew,  or  had  any  reason  to  know  of  such 
infection,  must  be  determined  from  all  the  evidence 
and  circumstances  in  the  case. 

As  is  usually  the  case,  the  testimony  is  conflicting 
where  experts  are  examined  as  to  matters  of  professional 
opinion ;  and  while  such  testimony  is  admissible,  it  is 
not  always  satisfactory.  It  is  frequently  based  upon  a 
theory  which  is  incorrect  in  its  premises,  and  which, 
therefore,  must  fall  when  it  comes  in  contact  with  more 
enlightened  investigation.  For  that  reason  that  which 
may  have  been  regarded  as  an  established  fact  one  day 
may  be  overthrown  and  regarded  as  preposterous  at 
another.    For  instance,  some  creditable  historian  com- 
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putes  the  number  of  persons  executed  as  witches  during 
the  Christian  epoch  at  nine  millions ;  and  throughout 
the  middle  ages  it  is  doubted  if  one  person  could  be 
found  who  doubted  the  reality  of  witchcraft.     Though 
the  delusion  continued  in  strong  force  down  to  the 
beginning  of  the  present  century,  yet  to-day  a  belief 
in    it   would     be    admitted   on    the    question    of   a 
person^s  sanity.     Dr.    Donalson,   an   expert   witness 
in  the  celebrated  trial  of  Mrs.  Elizabeth  Wharton  for 
the  murder,  by  poisoning,  of  Gren.  W.  S.  Ketchum, 
tried  at  Annapolis,  Maryland,  in  1872,  said:     **The 
medical  science  is  progressive,  and  we  have  no  security 
that  all  the  theories  now  in  vogue  will  not  be  upset  in 
thirty  years.''    Pamphlet  of  Trial,  p.   58.     Yet  the 
uncertainty  that  may  attach  to  the  theories  of  experts 
can  not  impair  or  do  away  with  the  necessity  of  that 
class  of  testimony  on  questions  of  science,  skill,  trade, 
and  the  like.    Persons  conversant  with  the  subject- 
matter,  termed  ''experts,''  are  permitted  to  give  their 
opinion  in  evidence  whenever  the  subject-matter  of 
inquiry  is  such  that  inexperienced  persons  are  unlikely 
to  prove  capable  of  forming  a  correct  judgment  upon 
it  without  such  assistance.    Persons  that  have  devoted 
their  lives  to  the  scientific  investigation  of  the  subject 
are  better  prepared  to  give  an  opinion  than  those  per- 
sons who  have  given  the  subject  no  investigation;  and 
thus  experts  are  allowed  to  give  an  opinion,  not  on  the 
case  in  question,  unless  they  have  heard  all  the  evidence, 
but  on  the  state  of  facts  hypothetically  stated,  and  such 
opinions  must  of  necessity  be  received  as  evidence,  and 
it  is  about  the  only  way  facts  of  a  scientific  character 
can  be  proved.     It  would  not  be  easy  to  overrate  the 
value  of  evidence  given  in  many  difficult  and  deli- 
cate inquiries,  not  only  by  medical  men  and  physiolo- 
gists, but  by  learned  and  experienced  persons  in  various 
branches  of  science,  art,  and  trade.  But  it  is  impossible 
to  measure  the  integrity  of  every  witness,  or  to  deter- 
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mine  the  exact  amount  of  skill  which  a  person  following 
a  particular  science,  art,  or  trade  may  possess.  The 
court  is  under  the  necessity  of  listening  to  the  testimony 
of  all  such  persons,  and  it  is  sometimes  very  di£Scult 
for  the  court  to  determine  whether  their  opinions  should 
be  admitted  as  evidence.  Perhaps  the  rule  as  established 
in  France  would  be  the  better.  There  experts  are 
officially  delegated  by  the  court  to  inquire  into  facts  and 
report  upon  them,  and  they  stand  on  much  higher 
footing  than  do  either  ordinary  or  scientific  witnesses 
with  us.'' 

Objections  were  made  in  this  case  to  portions  of 

the  testimony  of  certain  witnesses  for  the  reason  that 

ExF«KT  tcMti.       proper  predicate  had  not  been  shown  as 

tTon'Sv'powCT     to  their  skill  as  experts.    What  standard 

of  court.  ^j  gj^Qj  ^j^^y  claim  should  be  shown  is  not 

set  forth,  and  the  standards  to  be  gathered  from 
the  adjudicated  cases  are  almost  as  varied  as  the 
cases  themselves ;  and  no  definite  rule,  that  we  can  find, 
is,  or,  as  we  think,  can  be,  laid  down.  Thus  it  is  said 
in  Ardesco  Oil  Co.  v.  GUson,  63  Pa.  St.  151:  '^An 
^expert'  as  the  word  imports,  is  one  having  had  experi- 
ence. No  clearly  defined  rule  is  to  be  found  in  the 
books  as  to  what  constitutes  an  expert.  Much  depends 
upon  the  nature  of  the  question  asked.  While  undoubt- 
edly it  must  appear  that  the  witness  has  enjoyed  some 
means  of  special  knowledge  or  experience,  yet  no  rule 
can  be  laid  down,  in  the  nature  of  things,  as  to  the 
extent  of  it.'^  The  same  court,  in  Sorg  v.  First  Ger- 
man, etc.,  Congregation,  Id.  161,  held:  *'The  prelim- 
inary question  of  fact  as  to  whether  a  witness  is  an 
expert  qualified  to  pronounce  an  opinion  must,  in  a 
great  measure,  be  confided  to  the  discretion  of  the  court 
below  trying  the  case,  and  we  will  not  reverse  either  on 
account  of  the  admission  or  rejection  of  such  evidence, 
unless  in  a  clear  and  strong  case.''  In  State  v.  Wood, 
53  N.  H.  484,  it  was  held  that  a  physician  may  testify 
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as  an  expert  to  his  opinion  formed  by  reading  and  study 
alone.  Also  the  same  courts  in  an  action  for  communi- 
cating foot-rot  to  sheep,  permitted  the  editor  of  a 
stock  journal,  who  had  read  extensively  on  the  subject, 
to  testify  as  an  expert.  Dole  v.  Johnson,  50  N.  H.  452: 
**An  expert  may  testify  to  general  facts  which  are  the 
result  of  general  knowledge  or  scientific  skill."  In 
Emerson  v.  Gaslight  Company,  6  Allen,  148,  and  in 
Morse  v.  Crawford,  17  Vt.  499,  it  was  held  that  a  wit- 
ness, not  a  professional  man,  may  give  his  opinion  in 
evidence  in  connection  with  facts  upon  which  it  is 
founded,  and  as  derived  from  them.  The  supreme  court 
of  the  United  States  has  extended  the  rule  far  beyond 
a  point  that  we  would  be  willing  to  have  gone,  had  not 
a  court  of  such  eminent  authority  so  ruled.  In  the 
case  of  Spring  Co.  v.  Edgar,  99  U.  S.  645, — a  suit  for 
damages  for  injuries  inflicted  on  a  party  from  an  attack 
by  a  pet  deer  in  a  park, — a  witness  for  the  plaintiff, 
introduced  as  an  expert,  testified  that  he  was  a  dentist, 
and  resided  in  Albany;  that  he  was  to  some  extent 
acquainted  with  the  habits  and  nature  of  the  deer,  and 
had  hunted  them ;  that  in  his  opinion  the  buck  deer 
are  not  generally  considered  as  dangerous,  but  that  in 
the  fall  they  are  more  dangerous  than  at  other  seasons. 
Another  expert  testified  that  he  was  a  taxidermist,  and 
had  made  natural  history  a  study,  and  had  read  the 
standard  authors  in  regard  to  the  general  characteristics 
of  deer ;  that  from  his  reading  he  was  of  opinion  that 
the  male  deer,  after  they  had  attained  their  growth  and 
become  matured,  are  dangerous;  and  that  during  the 
rutting  season,  from  the  middle  of  September  to  the 
middle  of  December,  the  buck  deer  are  generally  vic- 
ious. The  defendant  objected  to  all  of  the  testimony 
of  the  experts,  on  the  ground  that  the  witnesses  had 
not  shown  themselves  competent  as  experts,  and  that 
it  was  improper,  immaterial,  and  incompetent;  but  the 
court   overruled   the   objection,    and   the   defendant 
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excepted.  The  supreme  court,  sustaining  the  ruling, 
say:  "Whether  a  witness  is  shown  to  be  qualified  or 
not  as  an  expert  is  a  preliminary  question  to  be 
determined,  in  the  first  place,  by  the  court;  and  the 
rule  is  that,  if  the  court  admits  the  testimony,  then  it 
is  for  the  jury  to  decide  whether  any,  and,  if  any,  what, 
weight  is  to  be  given  to  the  testimony.  Cases  arise 
where  it  is  very  much  a  matter  of  discretion  with  the 
court  whether  to  receive  or  exclude  the  evidence ;  but 
the  appellate  court  will  not  reverse  in  such  a  case,  un- 
less the  ruling  is  manifestly  erroneous;"  and  cities  in 
support  thereof  Towboat  Company  v.  Starrs,  69  Pa. 
St.  36;  Page  v.  Parker,  40  N.  H.  48;  Tucker  v.  Railroad 
Company,  118  Mass.  546. 

The  substantial  portion  of  the  experts'  testimony 
objected  to  is,  first,  that  of  Prof.  Salmon,  professor  of 
veterinary  medicine,  and  for  years  chief  of  the  United 
States  bureau  of  animal  industry,  who  testified: 
"Healthy  cattle  can  not  disseminate  a  contagion  of 
which  they  are  not  infected  or  possessed  of;  but  they 
may  be  infected  of  a  contagion,  and  disseminate  and 
communicate  it,  though  they  themselves  are  insuscepti- 
ble to  its  effects,  and  show  no  symptoms  of  the  disease ; 
in  other  words,  they  may  carry  contagion  without  being 
visibly  affected  by  it.  To  illustrate  this :  A  person  who 
has  been  vaccinated  may  go  into  a  smallpox  hospital 
without  contracting  the  disease,  and,  coming  away,  he 
might  carry  the  contagion,  and  infect  non vaccinated 
persons."  And  also  that  of  Prof.  Detmar,  a  veterinary 
surgeon,  for  many  years  in  the  employment  of  the 
United  States  in  capacity  of  veterinarian  in  connection 
with  the  agricultural  department,  whose  testimony  fully 

corroborates  that  of  Prof.   Salmon.     They  refer,  in 

• 

illustration  of  their  testimony,  to  the  reports  of  investi- 
gations made  by  them  to  the  bureau  of  animal  industry 
while  under  the  employment  of  the  government ;  and, 
briefly,  their  testimony  tends  to  establish  the  following 
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facts:  (1)  That  a  disease  called  ^'splenetic''  or 
''Texas"  fever  does  exist.  (2)  That  it  is  caused  from 
a  diseased  germ  of  a  parasite  of  fungus  nature,  growing 
or  attached  to  grasses  in  tide-water  sections  of  the 
southern  states.  (3)  Where  these  germs  grow,  or  are 
reproduced  from  year  to  year,  are  called  the  ''infected 
districts.''  (4)  While  cattle  raised  in  the  permanently 
infected  districts  become  inured  to  the  disease,  and  are 
not  thereby  violently  attacked  by  it  themselves,  they 
nevertheless  carry  the  disease  germs  in  their  systems, 
and  deposit  them  with  their  excrement,  and  thus  infeci 
the  trails  and  pastures  over  which  they  pass ;  and  that 
this  is  the  only  way  they  communicate  or  impart  the 
disease.  (5)  That  cattle  from  noninfected  districts, 
sick  with  the  fever,  do  not  impart  the  disease  to  other 
stock,  nor  do  they  infect  the  lands  over  which  they 
graze.  (6)  Cattle  from  the  infected  districts  expel  the 
disease  germs  in  a  certain  length  of  time,  varying  from 
seventy  to  ninety  days,  after  leaving  the  infected  dis- 
tricts ;  and  after  that  they  are  incapable  of  infecting 
the  roads,  pastures,  or  lands  over  which  they  pass. 
(7)  Frost  destroys  the  disease  germ,  and  puts  a  stop 
to  its  infection.  (8)  That  the  greater  part  of  Texas, 
including  the  southern  part  (from  which  the  defendant's 
cattle  were  shipped),  is  in  the  infected  district.  (9) 
The  diagnosis  of  the  disease  called  "splenetic"  or 
"Texas"  fever  by  the  experts  would  appear  to  be  the 
same  and  identical  with  that  detailed  by  the  witnesses 
that  attended  to  and  doctored  the  plaintiffs'  sick  cattle. 
If  the  showing  on  the  part  of  the  witnesses  in  the  deer 
case,  above  referred  to,  is  all  that  is  required,  the  ques- 
tion is  not  so  much  as  to  who  will  be  allowed  to  testify 
and  give  their  opinions  as  experts,  but  rather  who  will 
not  be;  at  any  rate,  there  can  be  no  question  of  the 
correctness  of  the  admission  of  the  testimony  of  Profs. 
Salmon,  Detmar,  and  other  experts  in  the  case. 

It  is  contended  by  the  defendants  that,  even  if 
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such  a  disease  exists,  and  if  the  said  cattle  were  in- 
fected with  it,  yet  there  is  no  evidence  that  the  defend- 
ants had  any  knowledge  of  the  infection,  and  there- 
tkxas  fever       ^^^^  ^^  ^^t  liable.  Onc  of  the  defendants, 
evidence.  '      William  HopewcU,  testified:     "I  heard  of 
Texas  cattle  fever.     I  heard  before  we  brought  these 
cattle  from  Texas.     Heard  of  a  large  number  of  cattle 
dying  on  the  Memberas  river.     Heard  that  Texas  cat- 
tle fever  came  from  the  southern  country,'^ — but  ad- 
ded: **I  don't  believe  there  is  any  such  thing  as  Texas 
cattle  fever."    There  does  not  appear  to  have  been  any 
lack  of  knowledge  on  his  part,  but  he  appears  to   have 
relied  on  his  disbelief  of  the  existence  of  such  a  dis- 
ease.    His  opinion  in  that  respect,   was    immaterial. 
The  statute  had  recognized  the  existence  of  a  so-called 
disease  as  an  infectious  and  communicable  disease,  and 
he  was  bound  to  take  notice  of  it,  and  observe  it.  Na- 
than Grayson,  another  defendant,  testified  that  he  had 
heard  of  Texas  cattle  fever;  and  also  that  he  had  a  talk 
with  George  Lynch,  one  of  the  plaintiffs,  before  the 
cattle  were  brought,  and  that  Lynch  protested  against 
his  unloading  his  cattle  at  Hatch  Station,   for  the  rea- 
son that  their  (Lynch's)  cattle  might  contract  some  dis- 
ease from  them.     Considering  this  testimony  with  that 
on  the  part  of  the  plaintiffs  in  the  same  connection, 
this  defendant  must  be  regarded  as  having  been  fully 
informed  and  warned  as  to  the  danger  of  communi- 
LiABiLiTY  of  de-    eating  said  disease.     It  would  not  be  re- 
^4"u"s.stat!'      quired,  on  the  part  of  the  plaintiffs,  to 
sec.6.i8S4.        pfovc  that  thc  defendants  knew  as  an  ab- 
solute fact,  that  their  cattle,  when  being  shipped,  were 
carrying  the  disease  germs  with  them ;  but,  if  they  were 
shipping  from  a  locality  known  to  be  infected  and  lia- 
ble to  communicate  the  disease,  they  would  come  un- 
der the  provisions  of  the  statute  before  referred  to,  and 
it  would  devolve  upon  them  to  take  such  precautionary 
steps  as  would  prevent  their  cattle  from   communicat- 
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log  any  infectious  or  communicable  disease  to  other  cat- 
tle and  in  such  case  it  would  be  immaterial  where  such 
disease  was  communicated,  whether  it  was  on  the  pub- 
lic commons  or  the  public  roads,  or  on  the  lands  of  the 
plaintiffs.  Taking  this  view  of  the  case  disposes  of  the 
principal  grounds  set  forth  in  the  defendants'  motion 
for  a  new  trial,  and  makes  it  possible  for  this  court  to 
find  that  the  evidence  in  the  case  sustains  the  general 
findings  of  the  court  below. 

The  defendant  took  exceptions  to  some  fifty  differ- 
ent rulings  of  the  court  in  the  progress  of  the  trial  of 
the  case  on  the  admission  in  evidence  by  the  court  of 
certain  statements  or  testimony  of  witnesses,  and  to 
the  admission  in  evidence  of  certain  written  documents 
on  the  ground  that  they  were  improper,  incompetent, 
Trial  by  court-  ^^^  immaterial.  The  rule  in  cases  where 
fn^Smpctem  thc  trial  is  by  the  court  is  entirely  differ- 
evidence.  ^^^^  f rom  that  where  the  trial  is  by  a  jury. 

Cases  are  often  reversed  where  improper  or  incompe- 
tent evidence  has  been  admitted  before  a  jury,  for  the 
reason  that  they  may  have  been  misled  by  it,  but  such 
a  reason  does  not  exist  where  the  trial  was  by  the  court. 
And  in  a  trial  by  a  court  '^the  admission  of  incompe- 
tent evidence  at  a  trial  below  is  no  cause  for  reversal, 
if  it  could  not  possibly  have  prejudiced  the  other  par- 
ty.'' District  of  Columbia  v.  Woodbury,  136  U.  S. 
450,  10  Sup.  Ct.  Rep.  990.  Thus  it  has  been  held: 
The  fact  that  incompetent  testimony  has  been  admit- 
ted is  not  suflBcient  ground  for  reversing  the  judgment 
where  the  cause  has  been  tried  by  the  court  without  a 
jury,  ^^n  such  case  the  appellate  court  will  give  no 
weight  to  such  testimony  in  the  determination  of  the 
appeal,  but  will  not  reverse  the  judgment  because  it 
was  admitted."  Frisk  v.  Reigelman,  43  N.  W.  Eep. 
(Wis.)  1119.  Also  in  the  supreme  court  of  California, 
(White  V.  White) :  *'When  the  court  tries  the  case  this 
court  never  reverses  for  the  admission  of  irrelevant 
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evidence,  unless  it  appears  that  the  court  in  making 
the  decision  relied  on  such  irrelevant  evidence/'  23 
Pac.  Rep.  284.  *'A  finding  of  fact  in  a  case  at  law  tried 
without  a  jury  is  conclusive  where  there  is  any  evidence 
to  found  it  on,  even  though  the  evidence  is  conflicting. 
Hathaway  v.  Bank,  134  U.  S.  494,  10  Sup.  Ct.  Rep. 
608;  Zanz  v.  Stover,  2  N.  M.  29;  Kundinger  v.  Rail- 
way Co.,  51  Mich.  185, 16 N.  W.  Rep.  330.  The  principle 
as  expressed  in  the  preceding  cases  is  fully  recognized 
and  authoritatively  established  as  the  law  by  the  su- 
preme court  of  the  United  States.  In  Field  v.  United 
States,  9  Pet.  182,  it  was  held  that  in  a  cause  where 
the  trial  by  jury  had  been  waived  the  objection  to  the 
admission  of  evidence  was  not  properly  the  subject  of 
a  bill  of  exceptions,  and  the  reason  given  is  that,  if  the 
evidence  was  improperly  admitted,  the  court  would  re- 
ject it  and  proceed  to  decide  the  cause  as  if  it  were  not 
in  the  record.  And  it  has  been  recognized  in  several 
subsequent  cases.  In  Arthurs  v.  Hart,  17  How.  12^ 
speaking  of  the  rule,  the  court  says:  **It  certainly  is 
so  as  far  as  the  evidence  improperly  admitted  bears 
upon  a  question  of  fact  in  the  cause ;  for,  when  reject- 
ed, if  there  is  still  any  proper  evidence  tending  to  sup- 
port the  judgment  of  the  court  below,  the  decision  can 
not  be  reviewed  on  a  writ  of  error.  The  error  in 
this  aspect  would  be  unimportant,  because  not  the 
subject  of  an  exception,  the  question  involved  being 
one  of  fact.  If,  upon  the  rejection  of  the  evidence,  no 
testimony  would  remain  necessary  to  support  the 
judgment  of  the  court,  then  the  mistake  would  be  one 
of  law,  and  a  proper  subject  of  a  writ  of  error.  ^'  In 
this  case  it  does  not  appear  that  the  court  relied  on 
such  evidence,  and  the  presumptions  are,  if  any  was 
admitted,  it  was  not  considered  by  the  court  in  mak- 
ing its  findings.  A  diflEerent  rule  would  apply  where 
the  exceptions  were  to  the  rejection  of  competent  and 
proper  testimony ;  but  the  exceptions  in  this  case,   in 
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every  instance,  are  to  the  reception  of  evidence  over 
objection,  and  therefore  come  directly  under  the 
rule  laid  down  in  the  case  cited  above.  Therefore  the 
further  examination  of  these  exceptions  becomes  im- 
material. Finding  no  substantial  error  sufficient  to 
reverse  the  case,  the  judgment  of  the  lower  court  will 
be  affirmed. 

O'Brien,  Seeds,  andMcFiE,  JJ.,  concur. 


[No.  380.    Jannury  Term,  1891.] 

TERRITORY  OF  NEW  MEXICO,  Appellee,  v.  JOE 

EEE,  Appellant. 

CRDcmAL  Law— Embszzleuent— Trial  bt  Jxtrt— Verdict,  Power  or 
CoTTRT  TO  Direct. — On  a  proseoution,  on  indictment  for  embezzle- 
ment, where  the  jury  returned  a  verdict  of  guilty  under  the  directions 
of  the  court,  and  the  defendant  moved  in  arrest  of  judgment,  which 
motion  was  overruled — Held: 

■ 

1.  Under  that  provision  of  the  constitution  guaranteeing  to  persons 
accused  of  crime  the  right  to  trial  by  jury,  the  accused,  in  every  case, 
where  he  has  pleaded  ''not  guilty,''  has  the  right  to  have  the  question 
of  his  innocence  or  guilt  submitted  to  a  jury,  and  the  court  has  no 
power,  in  such  cases,  to  deprive  him  of  that  right,  by  directing  the 
jury  to  return  a  verdict  of  guilty,  however  strong,  clear,  and  unim* 
peached  the  evidence  may  be  for  the  prosecution.  U.  S.  v.  Taylor, 
and  cases  cited,  11  Fed.  Bep.  470;  U.  S.  v.  Gilbert,  2  Sum.  19. 

2.  The  court  erred  in  overruling  the  motion  in  arrest  of  judgment. 

Appeal  from  a  judgment  of  the  Second  Judicial 
District  Court,  Bernalillo  County,  convicting  defendant 
of  embezzlement.    Judgment  reversed. 

The  facts  are  stated  in  the  stipulation  hereinafter 
set  out,  constituting  the  entire  record  in  the  case,  and 
filed  in  place  thereof. 

Bebnabd  S.  Bodey  for  appellant. 
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M.  A.  Bbeeden,  assistant  attorney  general,  and 
Clifford  L.  Jaokson,  district  attorney,  for  territory. 

The  counsel  for  defendant,  in  the  court  below,  did 
not  resort  to  the  proper  remedy,  a  motion  for  new  trial, 
but  filed  a  motion  in  arrest  of  judgment,  and  for  a  dis- 
charge of  defendant,  and  thereby  waived  a  motion  for 
new  trial.  2  Tidd^s  Prac.,  p.  913;  Hall  v.  Ness,  27 
lU.  411. 

The  matters  relied  on,  in  the  motion  in  arrest  of 
judgment  and  for  discharge  of  defendant,  can  not  be 
raised  by  such  motion,  and  the  district  court  did  not 
ere  in  overruling  the  same.  Gildereleeve  v.  Water  & 
Imp.  Co.,  3  N.  M.  321;  Bond  v.  Dusten,  112  Sup.  Ct. 
Bep.  604. 

STIPULATION. 

^*In  this  cause  it  is  stipulated  by  and  between  the 
respective  counsel  that  the  defendant,  Joe  Kee,  a 
Chinaman,  was  indicted  and  tried  upon  a  good  and 
sufficient  indictment,  duly  returned  by  a  regularly 
organized  grand  jury  of  Bernalillo  county.  New  Mexico, 
for  the  crime  of  embezzlement  at  said  term ;  that  the 
defendant,  by  a  good  and  sufficient  plea,  when  arraigned 
on  said  indictment,  pleaded  'not  guilty;^  that  during 
said  trial  all  the  witnesses  introduced  on  the  part  of  the 
territory  were  Lizzie  McQrath  (who  was  the  principal 
or  prosecuting  witness) ;  James  H.  Smith,  the  police- 
man who  made  the  arrest,  and  B.  B.  Myers,  the  justice 
who  bound  the  defendant  over,  and  all  of  whose 
evidence  tended  to  prove  that  in  about  September, 
1887,  the  defendant,  at  the  request  of  Lizzie  McGrath, 
entered  her  employ  as  cook  and  general  servant  at 
Albuquerque,  in  said  county,  at  a  salary  of  ten  dollars 
a  week ;  that  during  the  course  of  his  employment  the 
defendant,  at  the  request  of  said  Lizzie,  several  times 
carried  her  bank  book  and  cash  to  the  First  National 
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Bank  of  said  Albnquerqae,  and  deposited  the  cash  to 
her  credit ;  that  on  the  15th  day  of  September,  1887, 
again  at  her  request,  the  defendant  took  her  bank  book 
and  one  hundred  and  sixty  dollars  in  gold  and  silver 
coins  of  the  coinage  of  the  United  States,  and  in  cur- 
rency, issued  under  the  laws  of  the  United  States,  and 
went  out  to  go  to  the  bank  as  usual,  but  instead  of 
going  to  the  First  National  Bank,  went  to  Hope's 
corner  faro  bank,  in  said  Albuquerque,  and  there  pro- 
ceeded to  gamble  the  aforesaid  money  against  the  game 
and  bank  until  he  had  but  twenty-five  dollars  of  it  left, 
at  which  time  he  was  an'ested ;  that  said  sum  of  twenty- 
five  dollars,  together  with  twenty  dollars  the  said  Lizzie 
owed  him  for  two  weeks'  wages,  left  the  defendant 
^short  in  his  accounts'  to  the  said  Lizzie  in  the  sum  of 
one  hundred  and  fifteen  dollars,  and  that  said  above 
named  witnesses  also  testified  that  the  defendant  at 
different  times  admitted  to  each  of  them  the  above 
state  of  facts;  that  the  only  defense  made  was  the 
giving  in  of  the  defendant's  plea  of  *not  guilty,'  and 
the  following  testimony  by  the  defendant  himself: 
Joe  Kee,  the  defendant,  being  duly  sworn,  testified  as 
follows:  'Question.  Will  you  tell  the  truth  if  you  talk 
to  the  jury  nowT  Answer.  No,  sir.  Q.  Will  you  speak 
the  facts  if  you  talk  to  the  jury  now,  as  they  occurredl 
A.  Yes,  sir;  I  talk  some.  Q.  Will  you  tell  right!  A. 
Yes,  sir.  Q.  You  won't  tell  any  lie?  A.  No.  Q.  Do 
you  know  Lizzie  McGrath?  A.  Yes,  sir.  Q.  Where 
were  you  during  last  September?  Were  you  in  her 
house  last  September,  the  same  as  she  told  here  on  the 
stand?  A.  Yes,  sir.  Q.  What  were  you  doing  there 
in  that  house?  A.  Cooking.  Q.  What  kind  of  a 
house  is  that?  A.  Whorehouse.  Q.  How  much  did 
she  give  you  a  week  for  cooking?  A.  Ten  dollars  a 
week.  Q.  Where  have  you  been  for  the  last  seven 
months?  (Objected  to  by  the  territory  as  immaterial. 
Sustained.)'    And  this  was  all  the  testimony  produced, 
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or  offered,  or  introduced  in  said  cause  on  the  part  of 
either  party.  And  thereupon  the  defendant,  by 
counsel,  moved  the  court  to  instruct  the  jury  to  find 
him  not  guilty,  for  the  reasons — First,  because  the 
evidence  shows  that  the  money  was  received  from  the 
defendant's  principal,  and  not  from  any  other  person, 
in  accordance  with  the  words  of  the  statute;  second, 
because  there  is  no  evidence  in  the  case  showing,  or 
tending  to  show,  that  the  money  given  to  the  defendant 
was  the  property  of  Lizzie  McGrath;  and,  third,  be- 
cause there  is  no  evidence  in  the  case  to  show 
that  the  defendant  appropriated  the  money  to  his 
own  use, — which  motion  was  denied  by  the  court,  to 
which  action  of  the  court  the  defendant,  by  counsel, 
then  and  there  duly  excepted,  and  still  excepts ;  where- 
upon the  defendant's  counsel  then  asked  permission  of 
the  court  to  argue  the  case  to  the  jury  on  the  testimony^ 
but  the  court  denied  him  such  permission,  to  which 
action  of  the  court  the  defendant  then  and  there  ex- 
cepted and  still  excepts ;  whereupon  the  court,  of  its 
own  motion,  instructed  the  jury  as  follows:  'Gen- 
tlemen of  the  jury:  There  is  no  conflict  in  the  evidence 
in  this  case.  Therefore  you  are  instructed  to  find  the 
defendant  guilty  as  charged,  and  assess  his  punishment 
at  a  fine  not  exceeding  five  thousand  dollars,  or  to  im- 
prisonment in  the  county  jail,  or  the  territorial  peni- 
tentiary, not  more  than  two  years,  nor  less  than  three 
months.'  And  thereupon  the  jury,  by  direction  of  the 
court,  found  the  defendant  guilty  as  charged  in  the 
indictment,  and  assessed  his  punishment  at  imprison- 
ment in  the  territorial  penitentiary  for  the  term  of  two 
years,  to  which  action  of  the  court  in  so  instructing  the 
jury  to  find  him  guilty  the  defendant  then  and  there 
duly  excepted  and  still  excepts.  That  thereafter,  in 
proper  time,  the  defendant,  by  counsel,  filed  his  motion 
in  arrest  of  judgment  and  for  the  discharge  of  the 
defendant  from  custody,  which  motion  the  court  over- 
VoL.  5  N.  M. — 33 
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ruled ;  that  the  grounds  of  such  motion  was  the  action 
of  the  court  in  so  refusing  to  permit  counsel  for 
defendant  to  argue  the  case  to  the  jury  in  his  behalf, 
and  the  action  of  the  court  in  so  instructing  the  jury 
to  find  the  defendant  guilty,  to  which  action  of  the 
court  in  so  overruling  the  said  motion  the  defendant  at 
the  time  duly  excepted  and  still  excepts ;  that  there- 
after, upon  the  last  day  of  said  term,  the  court  sen- 
tenced said  defendant  to  the  term  of  two  years'  penal 
servitude  in  the  territorial  penitentiary;  that  on  said 
last  day  of  the  term  the  defendant  filed  his  proper  affi- 
davit, and  prayed  an  appeal  of  said  cause  to  the 
supreme  court  of  the  territory  of  New  Mexico,  which 
was  duly  granted,  'and  the  time  for  settling  and  filing  a 
bill  of  exceptions  in  the  cause  was  then  set,  and  there- 
after, from  time  to  time,  before  such  time  had  expired, 
duly  extended  to  the  1st  day  of  September,  A.  D.  1888. 
And  now,  the  respective  counsel  having  agreed  upon 
the  foregoing  as  a  bill  of  exceptions  herein,  they  re- 
spectfully ask  the  court  that  the  same  be  signed  and 
sealed,  and  made  of  record  herein.  In  evidence  of 
which  agreement  the  said  counsel  hereunder  sign. 

** Clifford  L.  Jackson, 
* 'District  Att'y,  representing  the  Territory. 

'*  Bernard  S.  Eodey, 

'* Att'y  for  Defendant. 

**  Which  is  hereby  done  this  21st  day  of  August, 
1888. 

[seal]  **Wm.  H.  Brinker, 

'  *  Presiding  Judge. ' ' 

OPINION. 

Lee,  J. — Several  questions  are  raised  by  the  record, 

but  only  one  we  think  it  necessary  to  consider,  as,  in 

embezzlsmrnt:    our  opiuiou,  iu  criminal  cases  it  is  not  in 

vi?dict:  p7wer    thc  proviucc  or  power  of  the  court  trying 

?ec^t?°  the  case  to  direct  a  verdict  of  guilty,  no 

matter  how  strong,  clear,  and  unimpeached  the  evi- 
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dence  may  be  on  the  part  of  the  prosecution,  ijrnder 
the  constitutional  provision  which  guaranties  to  per- 
sons accused  of  crime  the  right  of  trial  by  jury,  an 
accused  person  has  in  every  case  where  he  has  pleaded 
**not  guilty'^  the  absolute  right  to  have  the  question  of 
his  innocence  or  guilt  submitted  to  the  jury,  no  matter 
what  the  state  of  the  evidence  may  be.  The  right  thus 
granted  has  been  so  fully  recognized  and  carefully 
guarded  by  the  courts  that  it  has  been  frequently  held 
that  it  can  not  be  waived  by  the  prisoner,  and  that  a 
trial  before  the  court  without  a  jury  is  erroneous,  even 
where  it  takes  place  with  the  prisoner's  consent.  The 
only  case  of  respectable  American  authority  holding 
the  contrary  proposition  is  the  ruling  of  Justice  Hunt, 
in  the  circuit  court  of  the  United  States,  on  the  trial  of 
Susan  B.  Anthony  for  illegal  voting  at  a  federal 
election.  U.  S.  v.  Anthony,  11  Blatchf.  (XJ.  S.)  200. 
And  the  learned  judge  in  that  case  seems  to  have  come 
to  doubt  the  correctness  of  his  ruling  on  the  question, 
as  subsequently,  when  the  oflScers  of  the  election,  who 
were  indicted  together  with  Miss  Anthony  for  the  same 
offense,  and  in  which  substantially  the  same  testimony 
was  introduced  on  the  trial,  he  submitted  the  case  to 
the  jury.  In  the  case  of  U.  S.  v.  Taylor,  11  Fed.  Rep. 
470,  Judge  McCrary  carefully  reviews  the  rulings  of 
Justice  Hunt  in  the  Anthony  case,  and  holds  the  con- 
trary doctrine.  In  concluding  his  opinion,  he  says: 
^*It  is  now  well  settled  in  the  federal  courts  that  in  civil 
cases,  where  the  facts  are  undisputed,  and  the  case 
turns  upon  questions  of  law,  the  court  may  direct  a 
verdict  in  accordance  with  its  opinion  of  the  law,  but 
the  authorities  which  settle  this  rule  have  no  applica- 
tion to  criminal  cases.  In  a  civil  case  the  court  can  set 
aside  the  verdict,  whether  it  be  for  the  plaintiff  or 
defendant,  upon  the  ground  that  it  is  contrary  to  the 
law  as  given  by  the  court;  but  in  a  criminal  case,  if  the 
verdict  is  one  of  acquittal,  the  court  has  no  power  to 
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set  it  aside.  It  would  be  a  useless  form  for  a  court  to 
submit  a  civil  case,  involving  only  questions  of  law,  to 
the  consideration  of  a  jury,  where  the  verdict,  when 
found,  if  not  in  accordance  with  the  court's  view  of  the 
law,  would  be  set  aside.  The  same  result  is  accom- 
plished by  an  instruction  given  in  advance  to  find  a 
verdict  in  accordance  with  the  court's  opinion  of  the 
law.  But  not  so  in  criminal  cases.  A  verdict  of 
acquittal  can  not  be  set  aside,  and  therefore,  if  the 
court  can  direct  a  verdict  of  guilty,  it  can  do  indirectly 
that  which  it  has  no  power  to  do  directly.  By  his  plea 
of  not  guilty  the  defendant  must  be  understood  as 
denying  the  truth  of  the  information  or  indictment, 
and  as  not  conceding  the  truth  of  what  the  witnesses 
for  the  government  have  sworn  to.  This  is  so,  not- 
withstanding the  fact  that  no  witnesses  for  the 
defendant  contradicted  the  statements  of  the  witnesses 
for  the  prosecution.  In  this  condition  of  the  testimony 
it  was  the  right  of  the  jury  to  pass  upon  the  credibility 
of  the  witness,  even  if  unimpeached  as  to  character, 
and  to  consider  whether,  upon  applying  all  the  tests  of 
manner,  clear  or  confused  statement,  prejudice,  and 
accuracy  of  memory,  they  were  to  be  believed.  It  was 
within  the  province  of  the  jury  to  disbelieve  the  wit- 
nesses for  the  government.  And  even  in  civil  cases, 
so  far  as  I  know,  no  judge  has  ever  gone  farther  than 
to  say,  when  the  case  was  at  all  dependent  upon  oral 
testimony,  that  if  the  jury  believed  all  the  testimony 
they  should  find  for  the  plaintiff  or  defendant.  The 
present  case,  in  itself  considered,  is  of  little  conse- 
quence, but  the  question  involved  is  of  far-reaching 
importance;  for  if  the  power  to  direct  a  verdict  of 
guilty  exists  in  this  case,  it  exists  and  may  be  exercised 
in  any  criminal  case,  however  important,  and  even  if 
the  punishment  be  death.  In  view  of  this,  and  espe- 
cially in  view  of  the  opinion  above  cited  of  Mr.  Justice 
Hunt,  for  whose  judgment  I  entertain  the  highest  re- 
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spect,  I  have  considered  the  case  with  great  care,  I 
have  also  consulted  Mr.  Justice  Milleb,  who  author- 
izes me  to  say  that  he  concurs  in  the  conclusion  which 
I  have  reached.''  The  rule  as  stated  by  Justice  Mc- 
Crary  is  sustained  in  U.  8.  v.  Gilbert,  2  Sum.  19,  as 
it  is  there  held  that  as  soon  as  it  judicially  appears  of 
record  that  the  party  has  pleaded  not  guilty,  an 
issue  has  arisen  which  courts  are  bound  to  direct  to  be 
tried  by  a  jury.  While  it  is  a  very  old,  sound,  and 
valuable  maxim  in  law  that  the  court  answer  to 
questions  of  law,  and  the  jury  to  facts,  yet  every  day's 
experience  evinces  that  in  criminal  cases  juries  assume 
to  be  judges  of  the  law  as  well  as  of  the  facts.  And  while 
it  is  the  law  and  the  theory  that  the  court  will  instruct 
the  jury  as  to  the  law  in  the  case,  and  that  it  is  the 
duty  of  the  jury  to  receive  the  law  from  the  court,  yet 
it  has  never  to  our  knowledge  been  claimed  that  if  the 
jury  disregarded  the  law  as  laid  down  by  the  court,  and 
returned  a  general  verdict  of  not  guilty,  the  court  can 
set  it  aside;  and  as  said  by  McCrary,  supra:  ''If  this 
can  not  be  done  by  an  order  after  verdict,  how  could 
the  court  do  substantially  the  same  thing  by  an  in- 
struction before  verdict!"  The  action  of  the  court  is 
the  same  in  either  case ;  it  is  a  decision  by  the  court 
upon  the  law  and  facts  that  the  accused  is  guilty.  The 
court  must  determine  both  the  law  and  the  facts, 
whether  it  directs  a  verdict  of  guilty  or  sets  aside  a  ver- 
dict of  not  guilty.  McCrary  cites  in  support  of  the 
doctrine  laid  down  by  him,  and  which,  we  think,  is  the 
correct  one,  the  following  authorities,  some  of  which 
go  to  the  full  extent,  that  the  jury  are  exclusive  judges 
of  the  law  and  the  facts  in  criminal  cases.  Several  of 
them  are  exactly  in  point,  holding  that  a  direction  to 
the  jury  to  convict  is  erroneous,  notwithstanding  over- 
whelming evidence  of  guilt.  TJ.  S.  v.  Battiste,  2  Sum. 
243;  Com.  v.  Porter,  10  Mete.  (Mass.)  263;  Com.  v. 
Van  Tuyl,  1  Mete.  (Ky.)  1;  U.  S.  v.  Stockwell,  4 
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Cranch,  C.  C.  671;  Stettinius  v.  U.  S.,  5  Cranch,  C. 
C.  573;  Montee  v.  Com.,  3  J.  J.  Marsh.  132;  Sims  v. 
State,  43  Ala.  33;  U.  S.  v.  Hodges,  2  Wheeler,  Crim. 
Cas.  477;  U.  S.  v.  Wilson,  Baldw.  78;  U.  S.  v.  Fen- 
wick,  5  Cranch,  C.  C.  562;  TJ.  S.  v.  Greathouse,  2  Abb. 
(U.  S.)  364;  4  Bl.  Comm.  361;  Tucker  v.  State,  57 
Ga.  503;  HuflEman  v.  State,  29  Ala.  40;  Perkins  v. 
State,  50  Ala.  154.  This  court,  believing  the  law  to 
Judgment,  error  ^^  exprcssed  iu  the  authorities  referred  to 
mo°ro;?i"rrfc8t  ^^^  cited,  holds  that  the  court  below  erred 
**'•  in  instructing  the  jury  to  find  the  defend- 

ant guilty,  and  in  overruling  the  motion  in  arrest  of 
judgment.  The  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  such  action  as  may  be  properly 
taken  in  accordance  with  the  views  herein  expressed* 

O'Brien,  C.  J.,  and  MoFie,  Seeds,  and  Fbeeman^ 
JJ.,  concur. 


[No.  381.     January  Term,  1891.] 

TOWN  OF  ALBUQUERQUE,  Plaintiff  in  Ebbob^ 
V.  ZEIGER,  Defendant  in  Ebbob. 

Ereob,  Writ  op — Parties— Dismissal. — ^In  a  prooeeding  by  a  taxpayer 
against  a  town,  and  the  sheriff,  to  enjoin  the  collection  of  a  tax 
assessed  against  him  for  the  improvement  of  a  street,  the  sheriff  hav- 
ing no  substantial  interest  in  the  result,  his  failure  to  join  in  a  writ 
of  error  sued  out  by  the  town  from  a  decree  in  favor  of  the  taxpayer,, 
is  no  ground  for  a  dismissal  of  the  writ. 

Id. — Fiunq  of  Record. — On  writ  of  error,  a  record  filed  ten  days  before 
the  first  day  of  the  term,  including  either  the  day  of  the  filing,  or  '*the 
first  day  of  the  term/'  is  a  substantial  compliance  with  the  rule,  and 
meets  the  requirement  of  the  statute. 

Ebbob,  from  a  decree  in  favor  of  complainant, 
to  the  Second  Judicial  District  Court,  Bernalillo  Coun- 
ty.   Motion  to  dismiss  writ  of  error.     Motion  denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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N.  C.  CoLLiEB  for  plaintiff  in  error. 
Neill  B.  Field  for  defendant  in  error. 

Fbeeman,  J. — The  defendant  in  error  filed  his  bill 
in  the  court  below  against  the  plaintiff  in  error,  and  one 
Jose  L.  Perea,  sheriff  of  Bernalillo  county,  to  enjoin  the 
collection  of  certain  taxes  assessed  against  him  for  the 
improvement  of  a  street  in  said  town  of  Albuquerque. 
The  defendants  below  demurred,  and  the  demurrer  was 
overruled.  Electing  to  stand  on  their  demurrer,  the 
injunction  was  made  perpetual,  to  which  ruling  of  the 
court  they  prayed  and  obtained  an  appeal.  The  appeal, 
however,  was  not  prosecuted,  and  the  case  was  after- 
ward brought  to  this  court  by  writ  of  error  sued  out  by 
the  town  of  Albuquerque  only;  its  codefendant,  the 
sheriff,  declining  to  prosecute  the  writ.  The  defendant 
in  error  now  moves  to  dismiss  the  writ  of  error  for  the 
reason,  among  others,  that  both  of  the  defendants  in 
the  lower  court  do  not  join  in  the  writ. 

It  is  apparent  that  there  are  but  two  parties  who 
have  any  substantial  interest  in  the  present  litigation, 

Parties  In  Inter-  vlz.,  thc  towu  of  Albuquerque,  thc  plain- 
est: disn.i«ai.     ^jg  jjj  ^j^Qj.^  ^^^  Zeiger,  the  defendant  in 

error.  To  the  sheriff,  the  other  defendant  below,  it  is 
a  matter  of  trifling  concern.  Beyond  the  matter  of 
commission  on  the  tax  enjoined,  he  has  no  interest, 
whatever,  in  the  result.  He  was  a  necessary  party 
defendant,  because,  as  sheriff,  he  was  proceeding,  or 
was  about  to  proceed,  to  enforce  the  collection  of  the 
supposed  illegal  assessment.  It  is  insisted  by  the  de- 
fendant in  error  that  he  is  also  a  necessary  party  to  this 
proceeding,  for  the  reason  that  as  he  stands  enjoined 
by  a  decree  of  the  court,  which  he  does  not  seek  to 
disturb,  a  dissolution  of  the  injunction  as  to  his  code- 
fendant below  will  not  have  the  effect  of  dissolving  the 
injunction  as  to  him,  and  that  therefore  the  town  would 
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take  nothing  by  such  judgment  here ;  that  a  judgment 
dissolving  the  injunction  as  to  the  town,  and  leaving  it 
in  force  as  to  the  officer,  would  be  barren  of  any  prac- 
tical result.  We  do  not  so  regard  the  law.  If  it  should 
appear  to  this  court  that  the  injunction  was  improvi- 
dently  granted,  and  that  the  plaintiff  in  error  is  entitled 
to  collect  the  tax,  it  would  seem  to  be  a  hardship  to 
deprive  it  of  the  power  to  enforce  the  collection  on 
account  of  the  indifference  of  the  officer.  ** Where  the 
officers  of  a  corporation  are  joined  with  it  as  codefend- 
ants  in  a  bill  for  discovery,  and  for  an  injunction 
against  an  action  brought  by  the  corporation,  the 
injunction  may  be  dissolved  upon  the  coming  in  of  the 
answer  of  the  corporation,  although  its  officers  have 
not  answered.  So,  when  an  injunction  is  obtained 
against  several  defendants,  restraining  them  from  pros- 
ecuting a  joint  action  at  law,  some  of  whom  answer 
and  obtain  a  dissolution  as  to  themselves,  and  the 
others  afterward  file  their  answer,  but  neglect  to 
move  to  dissolve,  those  who  have  already  procured 
the  dissolution  as  to  themselves  may  have  the  injunc- 
ion  dissolved  as  to  their  codefendants.''  High  Inj., 
sec.  1534.  A  similar  doctrine  is  laid  down  in  the 
case  of  Basket  v.  Hassell,  107  U.  S.  608,  where  it  is 
said  ''that  the  omitted  parties  have  no  legal  interest 
either  in  maintaining  or  reversing  the  decree,  and  con- 
sequently are  not  necessary  parties  to  the  appeal." 
The  case  of  Germain  v.  Mason,  12  Wall.  259,  was  an 
action  brought  by  Mason  against  Germain  to  enforce  a 
mechanic's  lien.  Twenty  other  parties  were  made 
defendants  to  the  petition  on  the  ground  that  they  had, 
or  pretended  to  have,  liens  against  the  same  building. 
A  decree  was  had  affirming  the  right  of  the  petitioner 
to  priority  of  satisfaction  of  his  lien,  and  a  judgment 
in  personam  rendered  against  Germain.  From  this 
judgment,  Germain  alone  sued  out  a  writ  of  error.    A 
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motion  to  dismiss  for  nonjoinder  of  the  other  defend- 
ants was  overruled.  The  supreme  court,  speaking  by 
Justice  MiLLEB,  said:  '*The  lien  creditors,  codef end- 
ants  with  Germain,  have  not  sought  to  reverse  the 
judgment;  but  Germain,  who  has  a  separate,  distinct, 
personal  judgment  against  him  for  money,  in  which 
the  other  defendants  have  no  interest,  has  a  right,  we 
think,  to  prosecute  a  writ  of  error  in  his  own  name 
without  joining  them.''  A  motion  similar  to  that 
we  are  considering  was  made  in  the  case  of  Cox  v. 
Dick,  6  Pet.  (U.  8. )  172.  The  argument  made  in  the  case, 
which  was  sustained  by  the  court,  is  as  follows :  '  'It  must 
be  obvious  that  in  many  cases  all  the  parties  will  join 
in  the  appeal.  Sometimes  they  are  satisfied  with  the 
judgment.  Often  they  have  no  interest  in  reversing  it. 
*  *  *  The  party  interested  in  reversing  the  judgment 
only  will  sue  out  a  writ  of  error.  The  court  can  not 
compel  the  other  party  to  join,  and  justice  could  not 
be  done  if  either  party  could  defeat  the  other  of  their 
legal  rights.  The  aggrieved  party  must  be  allowed  to 
bring  up  the  case,  and,  if  necessary,  to  comply  with 
obsolete  forms,  the  court  must  decree  a  severance." 
The  motion  to  dismiss  was  therefore  overruled  by  the 
court.  The  sheriff  is  not  a  party  to  any  substantial 
interest  involved.  He  is  merely  a  part  of  the  official 
machinery  invoked  by  the  corporation  to  enforce  the 
collection  of  the  tax.  His  functions  are  suspended  by 
the  writ ;  and  if,  upon  the  hearing,  the  court  should  be 
of  the  opinion  that  the  injunction  ought  to  be  dis- 
solved, it  will  remand  the  cause  to  the  court  below, 
with  directions  to  that  court  to  dissolve  it  as  to  all  the 
parties  to  the  suit;  and  this  view  of  the  case,  we  think, 
disposes  of  the  question  as  to  whether  the  sheriff  is  a 
necessary  party  to  the  appeal  or  writ  of  error. 

Another  reason  assigned  in  support  of  the  motion 
to  dismiss  is  that  the  record  was  not  filed  ''at  least  ten 
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days  before  the  1st  day  of  the  January  term,  A.  D. 
,    1889,  of  said  supreme  court."    The  record 

Filing  of  record.  /»i-i  i 

was  filed  on  the  twenty-seventh  day  of 
December,  1889,  and  the  court  convened  on  the  sixth 
day  of  January,  1890.  We  think  this  is  a  substantial 
compliance  with  the  rule.  If  we  include  either  the  day 
of  filing  or  the  day  on  which  the  court  convened,  we 
have  the  period  of  ten  days,  which  meets  the  require- 
ment of  the  statute.     Let  the  motion  be  denied. 

O'Bbien,  C.  J.,  and  MgFie,  Lee,  and  Seeds,  J.  J.^ 
concur. 


[No.  382.    January  Term,  1891.] 

TRINIDAD  ALARID,  Auditor,  Etc.,  Plaintiff  in 
Erroe,  v.  EUGENIO  ROMERO,  Defend- 
ant IN  Error. 

Makdahus — ^Error— Supersedeas. — On  appeal  by  writ  of  error,  by  the 
auditor  of  public  accounts,  from  a  peremptory  writ  of  mandamus 
issued  against  him,  commanding  him  to  audit  and  allow  certain 
claims  of  the  sheriff  of  San  Miguel  county  against  the  territory — 
Held:  The  court  erred  in  granting  the  peremptory  writ  of  manda- 
mus. The  appeal  does  not  operate  as  a  supersedeas;  and  the  auditor 
having,  in  obedience  to  the  mandate  of  the  court,  audited  and  allowed 
the  claims,  the  writ  will  be  dismissed  at  the  cost  of  the  sheriff,  with- 
out inquiry  as  to  the  particular  items  allowed  as  charges  against  the 
territory. 

Error,  from  a  judgment  for  plaintiff,  to  the 
Fourth  Judicial  District  Court,  San  Miguel  County. 
Judgment  reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edward  L.  Bartlett,  solicitor  general,  for  the 
plaintiff  in  error. 

Only  the  charges  of  holding  and  maintaining  the 
district  court  are  to  be  paid  by  the  territory.  Comp. 
Laws,  sec.  540. 
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The  expense  of  providing  a  place  for  the  holding 
of  the  court,  and  for  the  oflBcers  and  jurors  is  to  be 
borne  by  the  county  in  which  the  court  is  held.  Comp. 
Laws,  sees.  345,  546,  186. 

The  duties  of  the  auditor  are  not  ministerial,  but 
quasi  judicial.  He  is  authorized  to  subpoena  witnesses^ 
administer  oaths,  and  take  evidence  touching  any  claim 
**in  the  same  manner  as  courts  of  law  may  do."  Comp. 
Laws,  1884,  sec.  1762. 

A  mandamus  can  not  control  judicial  discretion. 
Comp.  Laws,  1884,  sec.  1993.  Nor  direct  what  a  judi- 
cial officer  shall  do.  The  extent  to  which  the  manda- 
mus can  go  is  to  order  him  to  act.  Territory  v.  Ortiz, 
1  N.  M.  5-16;  Life  and  Fire  Ins.  Co.  v.  Adams,  9  Pet. 
573;  State  ex  rel.  State  Journal  Co.  v.  McQrath,  secre- 
retary  of  state,  S.  W.  Rep.  (Mo.)  846;  People  v. 
Chapin,  10  N.  E.  Rep.  (N.  Y.)  141;  State  v.  Deane,  1 
Southern  Rep.  (Fla.)  698;  Reeside  v.  Walker,  11  How. 
(U.  S.)  290,  and  cases  cited. 

The  auditor  is  prohibited  from  auditing,  and  the 
treasurer  from  paying,  any  accounts  for  which  an 
appropriation  has  not  been  made  by  the  legislature. 
Comp.  Laws,  sees.  1767,  1768. 

Any  violation  of  these  statutes  is  punishable  by 
fine  and  removal  from  office.     Comp.  Laws,  sec.  1772. 

The  writ  of  mandamus  may  issue  ''to  compel  the 
performance  of  an  act  which  the  law  especially  enjoins 
as  a  duty  resulting  from  an  office,  trust,  and  station.'' 
The  acts  sought  to  be  compelled  here  are  not  *  'specially 
enjoined  as  a  duty,''  but  so  far  from  that  are  specially 
prohibited.     Comp.  Laws,  sees.  1767,  1768. 

Q-.  W.  Pbiohabd  for  defendant  in  error. 

Freeman,  J. — This  was  an  action  of  mandamus 
instituted  by  the  defendant  in  error  against  the  plaintiff 
in  error.  The  alternative  writ  of  mandamus  allowed 
by  the  lower  court  was  as  follows: 
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'^The  territoiy  of  New  Mexico,  to  Trinidad  Alarid, 
auditor  of  public  accounts,  territory  of  New  Mexico: 
Whereas,  Eugenio  Romero,  sheriff  of  San  Miguel  coun- 
ty,  in  said  territory,  has  this  day  presented  to  the  judge 
of  the  Fourth  judicial  district  court  of  said  territory, 
at  chambers,  his  petition,  in  which  it  is  recited  that,  as 
such  sheriff,  he  holds  certain  certificates  of  allowance 
made  by  the  court  against  the  territory,  and  by  the 
court  of  the  First  judicial  district  of  said  territory, 
for  fees  and  money  laid  out  and  expended  in  and  about 
his  office  as  such  sheriff  in  said  county  as  required  by 
law,  said  certificates  bearing  upon  their  face  the  follow- 
ing numbers  and  amounts,  to  wit:     No.  ,  Santa 

Fe  county,  $76.25;  No.  25,  San  Miguel  county,  $12; 
No.  22,  San  Miguel  county,  $81;  No.  20,  San  Miguel 
county,  $76;  No.  8,  Lincoln  county,  $83;  No.  2,  Lin- 
coln county,  $400.75,  and  that  you,  as  the  auditor  of 
public  accounts  for  said  territory,  have  refused  at  divers 
times,  and  still  refuse,  to  audit  said  allowances,  as 
shown  by  said  certificates,  and  issue  warrants  therefor, 
in  the  name  of  the  territory  and  against  the  treasurer 
thereof,  as  required  by  law,  and  for  further  informa- 
tion as  to  the  recitals  of  said  petition,  reference  is  had 
to  a  copy  of  the  same,  attached  thereto,  and  made  a 
part  hereof.  Now,  therefore,  we,  being  willing  that 
speedy  justice  be  done  in  this  behalf  to  him,  the  said 
Eugenio  Romero,  sheriff  as  aforesaid,  held  by  the  said 
Eugenio  Romero,  sheriff  as  aforesaid,  and  that  you  do 
take  up  said  certificates  of  allowances,  and  that  you  do 
issue  therefor  the  territory's  warrant  as  auditor  of 
public  accounts  against  the  treasurer  of  said  territory 
for  the  full  amount  thereof  of  each  and  every  of 
the  same,  or  to  show  cause  to  the  contrary  before  the 
court  on  the  fourteenth  day  of  May,  1888,  at  the  court- 
house in  the  said  county  of  San  Miguel,  and  how  you 
shall  have  executed  this,  our  writ,  make  known  at  the 
time  and  place  aforesaid,  and  have  you  also  then  and 
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there  this  writ.  Witness  the  Hon.  Elisha  V.  Long, 
chief  justice  of  the  supreme  court  of  the  territory  of 
New  Mexico,  and  judge  of  the  Fourth  judicial  district 
court  thereof. 

[seal]  **R.  M.  Johnson,  Clerk.'' 

To  which  said  writ  was  attached  the  following  peti- 
tion : 

* 'Territory  of  New  Mexico,  county  of  San  Miguel. 
In  the  district  court  for  the  Fourth  judicial  district  of  the 
territory  of  New  Mexico,  sitting  in  and  for  the  county  of 
San  Miguel,  for  the  trial  of  causes  arising  under  the 
laws  of  said  territory.  To  the  Hon.  Elisha  V.  Long, 
chief  justice  of  the  supreme  court  of  the  territory  of  New 
Mexico,  and  judge  of  the  Fourth  judicial  district  there- 
of: Your  petitioner,  Eugenio  Romero,  the  duly  com- 
missioned and  acting  sheriflE,  and  a  resident  of  the  county 
of  San  Miguel,  in  said  territory,  complaining  of  Trini- 
dad Alarid,  the  auditor  of  public  accounts  of  said  ter- 
ritory, and  a  resident  of  the  county  of  Santa  Pe,  therein, 
humbly  shows  unto  your  honor  that  your  petitioner,  as 
such  sheriflf  for  said  county,  in  and  about  the  business 
of  the  district  court  in  and  for  the  same,  has  been  com- 
pelled by  virtue  of  his  office  to  lay  out  and  expend  large 
sums  of  money,  and  has  performed  the  hereinafter 
mentioned  services,  for  which  your  petitioner  at  divers 
times  made  the  following  charges  against  the  said  ter- 
ritory,  to  wit: 

**For  fees  and  expenses  in  taking  one  William  Green, 
a  prisoner,  from  Las  Vegas  to  Santa  Fe,  New  Mexico, 
and  return,  by  order  of  the  court  in  the  month  of  Aug- 
ust, A.  D.  1887,  the  amount  allowed  by  law,  and  duly 
approved  by  the  court,  being  seventy-six  dollars  and 
twenty-five  cents;  for  fees  and  allowances  for  opening 
jury  lists  at  the  September,  October,  and  November 
terms  of  the  Colfax,  Mora,  and  San  Miguel  district 
courts  for  the  year  1887,  the  amount  allowed  by  law, 
and  approved  by  the  court,  being  twelve  dollars ;  for 
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amount  paid  to  janitor  at  Las  Vegas  as  a  necessary 
court  expense  for  services  in  and  about  the  court  in  the 
year  of  1887,  the  amount  allowed  by  law,  and  approved 
by  the  court,  eighty-one  dollars;  for  horse  hire  and 
pay  of  extra  deputy  during  the  November  term,  1887, 
of  the  San  Miguel  county  district  court  as  extra  and 
necessary  court  expenses,  the  amount  allowed  by  law, 
and  approved  by  the  court,  being  five  hundred  and 
seventy-six  dollars;  for  furniture  and  painting  fur- 
nished by  your  petitioner  for  the  Fourth  judicial  district 
court  for  said  last  named  county,  the  same  being  nec- 
essary and  by  order  of  the  court,  the  amount  allowed 
and  approved  by  the  court  in  the  year  1887,  being  four 
hundred  and  eighty  dollars  and  twenty-five  cents. 

'*  Your  petitioner  hereto  attaches  a  true  copy  of  the 
foregoing  orders  of  allowances  by  the  court  of  the  said 
charges.  Your  petitioner  shows  that  each  and  every 
of  the  above  charges  were  for  money  laid  out  and 
expended  for  sei-vices  rendered  by  your  petitioner  and 
his  deputies,  as  required  by  law;  and  that  thereafter 
each  and  every  of  said  charges  were  duly  presented  in 
open  court  for  allowance,  and  approved;  and  that, 
after  the  same  were  carefully  inquired  into  and  investi- 
gated by  the  court,  the  same  were  duly  approved  and 
ordered  to  be  paid ;  and  that  the  clerk  of  the  said  dis- 
trict court  in  and  for  the  county  of  8an  Miguel  and 
territory  aforesaid  was  ordered  to  make  a  certificate  or 
certificates  to  your  petitioner  bearing  the  following 
numbers  and  amounts:  Certificate  No.  25,  $12;  certifi- 
cate No.  22,  $81;  certificate  No.  20,  $576;  certificate 

Nos.  8,  9,  $83.50  and  $400.07;  certificate  No.  , 

from  Santa  Fe  county,  $76.25,  showing  upon  the  face 
thereof  that  each  of  said  charges  had  been  allowed  as 
aforesaid.  And  your  petitioner  further  shows  that  the 
defendant  herein  named  is  the  auditor  of  public 
accounts  in  and  for  said  territory,  and  as  such  the  law 
of  said  territory  enjoins  upon  him  the  duty  of  auditing 
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the  charges  allowed  as  aforesaid,  and,  in  the  name  of 
the  territory,  to  issue  his  warrants  therein  against  the 
treasurer  of  said  territory.  That  your  petitioner,  after 
the  allowances  of  his  said  claims  by  the  court  aforesaid, 

to  wit,  on  the day  of  January,  A.  D.  1888,  and 

on  divers  days  thereafter,  presented,  and  caused  to  be 
presented,  to  the  said  auditor  at  his  office  said  certifi- 
cates of  allowance,  and  demanded,  and  caused  to  be 
demanded,  of  said  auditor  the  issuance  of  the  proper 
warrants  for  the  same.  That  it  has  now  been  some- 
thing over  four  (4)  months  since  he  first  made  said 
demand.  That  he  has  frequently  appeared  in  person 
before  said  auditor  with  said  certificates ;  has  sent  his 
agent;  and  has  also  written  and  otherwise  requested 
the  issuance  of  the  warrants  due  him  as  aforesaid  as 
the  law  requires ;  yet  the  said  Trinidad  Aland  then  and 
there  wholly  refused,  and  still  refuses,  to  receive  said 
certificates  of  allowances,  or  any  of  them,  or  to  issue 
to  your  petitioner  w^trrants  therefor,  or  to  otherwise 
perform  the  official  duty  enjoined  upon  him  as  the 
auditor  of  public  accounts,  by  means  whereof  your  peti- 
tioner has  been  prevented,  and  is  still  prevented,  from 
receiving  the  warrants  due  him,  and  from  receiving  the 
money  due  for  money  laid  out  and  expended  for  services 
rendered  as  aforesaid,  to  all  of  which  he  is  justly  and 
lawfully  entitled.  Wherefore  your  petitioner  prays  a 
writ  of  mandamus  directed  to  the  said  Trinidad  Alarid, 
as  auditor  of  public  accounts  for  said  territory,  com- 
manding him  to  forthwith  receive  each  and  every  of 
said  certificates  so  held  by  your  petitioner,  and  to  audit 
the  same,  and  to  issue  thereon  the  territory's  warrants 
against  the  treasurer  of  said  territory  for  the  full 
amounts  thereof  as  required  by  law,  and  that  said 
defendant  be  required  to  make  due  return  to  the  writ 
of  mandamus  that  may  issue  out  of  this  court  at  such 
time  and  place  as  the  court  may  order,  and  that,  upon 
the  final  hearing  hereof,    said  writ  be  made  peremp- 
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tory,  and  that  your  petitioner  be  granted  such  other 
and  further  relief  as  he  is  entitled  to,  and  as  justice 
may  require. 

''Gt.  W.  Pbichabd, 

^*L.  C.    FOET, 

''Attorneys  for  PlaintiflE." 

To  the  said  alternative  writ  and  petition,  the 
plaintiflE  in  error  filed  the  following  answer: — 

*'In  the  District  Court,  County  of  San  Miguel^ 
May  Term,  1888. 

'/Eugenio  Romero,  sheriflE  of  the  county  of  San 
Miguel,  V.  Trinidad  Alarid,  auditor  of  Public  Accounts 
of  the  territory  of  New  Mexico. 

**Now  comes  the '  said  defendant  by  the  attorney 
general  of  the  territory  of  New  Mexico,  and  for  answer 
to  the  said  writ,  and  to  the  petition  and  exhibits 
thereto  attached,  says  that  he  admits  that  said  plaintiff 
holds  certain  certificates  of  allowances  made  by  the 
court  of  the  First  judicial  district  against  said  territory, 
and  that  such  certificates  bear  upon  their  faces  the 
number  and  amounts  stated  in  said  writ,  but  he  denies 
that  he  has  ever  refused  to  audit  said  allowances,  and 
states  the  fact  to  be  that  he  has  audited  the  claims  of 
said  plaintiff,  and,  with  one  exception,  has  disallowed 
the  claims  referred  to  in  said  writ,  and  has  refused, 
and  still  refuses,  to  issue  warrants  therefor  against  the 
treasurer  of  said  territory.  He  further  says  that  the 
exception  referred  to  above  is  as  to  the  item  of  $12, 
which  in  said  petition  is  stated  to  be  for  fee  allowances 
for  opening  jury  lists,  while  in  the  copy  of  the  certifi- 
cate of  allowance  attached  to  said  petition  it  appears  to 
be  for  summoning  extra  talesmen  for  petit  jury  and 
commissioners  for  selecting  juries.  Defendant  is 
therefore  unable  to  know  which  of  these  allowances  is 
brought  in  question,  but  states  that  he  has  allowed 
both  of  them,  and  has  issued,  or  is  ready  to  issue,  war- 
rants therefor.     Defendant  further  says  that  he  has 
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disallowed  the  claim  of  said  plaintiff  for  fees  and 
expenses  in  taking  one  William  Green,  a  prisoner,  from 
Las  Vegas  to  Santa  Fe,  New  Mexico,  and  return,  by 
order  of  the  coart,  in  the  month  of  August,  1887, 
because  it  is  not  a  proper  charge  against  said  territory, 
but,  by  express  statutory  provision,  is  a  charge  to  be 
paid  by  the  county  whence  said  prisoner  was  sent. 
Defendant  further  states  that  he  has  disallowed  the 
claim  of  the  plaintiff  for  the  amount  allowed  by  the 
court  to  one  Cristobal  Beltran  for  janitor,  because  it 
appears  from  the  certificate  of  allowance  that  said  per- 
son was  employed  in  and  about  offices  situate  in  the 
courthouse  (being  a  county  building)  and  the  court- 
house for  the  county  of  San  Miguel,  the  expense  of 
caring  for  which  is  properly  chargeable  to  said  county 
of  San  Miguel  only,  and  not  to  the  territory  of  New 
Mexico.  Defendant  further  says  that  he  has  disallowed 
the  claim  of  plaintiff  for  the  sum  of  five  hundred  and 
seventy-six  dollars  for  bailiffs  and  horse  hire  at  the 
November  term  of  1887  of  this  court,  because  he  has 
already  audited  and  allowed  the  claims  of  four  bailiffs 
for  services  at  said  term  of  court,  and  drawn  warrants 
therefor  on  the  territorial  treasurer,  the  statute  of  the 
territory  prohibiting  the  appointment  of  more  than 
four  such  officers,  and  also  because  the  horses  whose 
hiring  and  use  are  implied  were  used  only  for  the  pur- 
pose of  enabling  the  sheriff,  by  himself  or  by  his  depu- 
ties, to  serve  process  of  this  court  in  different  parts  of 
the  county,  for  which  service  said  sheriff  is  allowed 
and  authorized  by  law  to  charge  the  usual  amounts  for 
fees  and  mileage,  and  to  pay  him  for  his  horse  hire 
would  allow  him  to  receive  double  for  such  services. 
Defendant  further  says  that  he  has  disallowed  the  claim 
of  said  plaintiff  for  four  hundred  and  eighty-four  dol- 
lars and  twenty-five  cents  for  furniture  and  painting, 
because  it  appeared  from  the  itemized  bill  presented  to 
Vol.  5  n.  m.— 34 
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the  defendant  for  four  hundred  dollars  and  seventy- 
five  cents  of  said  amount,  and  from  the  certificate  for 
the  remainder  thereof,  that  said  claim  was  for  expenses 
which  should  have  been  made,  if  proper  at  all,  either 
by  the  clerk  of  this  court  and  by  the  statute  of  the  ter- 
ritory, paid  by  the  counties  of  this  judicial  district,  or 
should  have  been  made  and  paid  by  the  county  of  San 
Miguel,  and  because  said  claim,  if  proper  at  all,  should 
have  been  made  by  the  court  for  the  county  of  San 
Miguel,  where  said  amount  is  claimed  to  have  been 
originated,  and  not  by  the  court  for  Lincoln  county; 
and  defendant  further  says  that  said  claim  is  extraor- 
dinarily extravagant.  Defendant  denies  that  the  said 
charges  so  by  him  disallowed,  or  any  thereof,  were  for 
money  laid  out  or  expended,  or  for  services  rendered, 
as  required  bylaw;  and  he  denies  that  the  same,  or 
any  thereof,  were  carefully  inquired  into  and  investi- 
gated by  the  court ;  and  he  avers  that  said  claims  and 
all  of  them  were  passed  without  investigation  by  the 
court,  and  as  a  matter  of  course,  and  that  the  attention 
of  the  court  was  in  no  manner  called  or  directed  to  the 
impropriety  and  illegality  of  the  same.  Wherefore 
defendant  prays  for  judgment  of  the  court  that  the  said 
claims  of  the  said  plaintiff  set  out  in  said  writ,  petition 
and  exhibits,  with  the  exception  of  the  said  item  of 
$12,  are  not  proper  legal  charges  against  the  said  terri- 
tory of  New  Mexico,  and  ought  not  to  be  allowed  by 
the  defendant  as  auditor  of  public  accounts,  and  that 
he  may  be  hence  dismissed,  with  his  costs. 

"M.  A.  Bbeeden,  a.  a.  G.,for  auditor." 

Upon  the  issues  thus  presented,  the  court  caused 
to  be  entered  the  following  judgment : 

*'Eugenio  Romero  v.  Trinidad  Alarid,  auditor. 
Mandamus.     No.  3116. 

*'0n  reading  and  filling  the  answer  of  the  defend- 
ant in  this  cause  to  the  alternative  writ  of  mandamus 
heretofore  issued  in  this  cause,  and  also  the  motion  of 
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the  plaintiff  herein  to  qaash  and  strike  oat  said  answer^ 
and  for  the  issue  of  a  premptory  writ  of  mandamus  in 
this  cause,  for  the  purposes  and  in  the  manner  as 
prayed  in  the  petition  of  the  said  plaintiff,  and  the 
counsel  for  the  said  plaintiff,  as  well  as  for  the  said 
defendant,  having  been  heard,  and  the  court,  being 
now  sufficiently  advised  in  the  premises,  doth  grant 
said  motion  as  to  the  quashing  of  the  said  answer,  and 
the  issuing  of  the  said  peremptory  writ  of  mandamus 
concerning  the  following  items,  to  wit:  No.  4,  county 
of  Santa  Fe,  $76.25;  No.  25,  San  Miguel  county, 
$12.00;  No.  22,  San  Miguel  county,  $81.00;  No.  20, 
San  Miguel  county,  $288.00;  No.  8,  Lincoln  county, 
$83.50;  No.  2,  Lincoln  county,  $400.75, — and  as  to  the 
issuing  of  said  mandamus  concerning  the  said  item  of 
horse  hire  embraced  in  No.  20,  San  Miguel  county, 
amounting  to  $288.00,  is  disallowed,  and  doth  deny 
said  motion.  It  is  therefore  ordered  and  adjudged 
that  the  said  answer  be,  and  the  same  hereby  is 
declared  quashed  and  stricken  out,  and  that  a  peremp- 
tory writ  of  mandamus  be  allowed  in  this  cause,  and 
that  the  same  issue  forthwith  against  the  said  defendant, 
commanding  him  forthwith,  as  auditor  of  public 
accounts  of  the  territory  of  New  Mexico,  to  receive  each 
and  every  certificate  of  allowance  in  said  alternative 
writ  of  mandamus  mentioned  and  held  by  said  plaintiff, 
except  the  sum  of  $288.00  out  of  certificate  No.  20,  San 
Miguel  county,  being  the  allowance  for  horse  hire  to 
•  said  plaintiff,  and  to  take  up  said  certificates  of  allow- 
ance, and  issue  therefor,  as  said  auditor  of  public 
accounts  of  said  territory,  and  said  territory's  warrants 
against  the  treasurer  of  said  territory  for  the  full 
amount  of  each  and  every  one  of  said  certificates  of 
allowance  except  the  sum  of  $288.00  out  of  certificate 
No.  20,  San  Miguel  county,  as  aforesaid.  It  is  farther 
ordered  and  adjudged  that  service  of  said  peremptory 
writ  of  mandamus  be  made  forthwith  by  A.  D.  Clarke, 
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of  the  county  of  San  Miguel,  by  delivering  a  true  copy 
thereof  to  said  defendant  in  person,  or,  if  said  defend- 
ant shall  not  be  found  in  said  county  of  Santa  Fe, 
then  by  delivering  a  true  copy  of  said  writ  to  some 
person  over  the  age  of  fifteen  years  at  the  usual  place 
of  business  or  abode  of  said  defendant  in  the  county  of 
Santa  Fe,  territory  of  New  Mexico.  It  is  further 
ordered  and  adjudged  that  the  said  defendant  make 
return  of  this  writ,  and  due  obedience  to  its  commands, 
before  this  court  on  the  30th  day  of  July,  1888,  at  10 
o'clock  A.  M.  of  said  day  at  the  court  house  at  Las 
Vegas,  New  Mexico,  for  the  district  court  of  the 
county  of  San  Miguel,  territory  aforesaid. 

^'Elisha  V.  Long,  Chief  Justice.'' 
In  this,  we  think,  there  was  error.  In  view  of  the 
fact,  however,  that  the  appeal  did  not  operate  as  a 
Mandamus: error:  supcrsedeas,  aud  that  therefore  the  man- 
•npersedeiL..  ^^^^  ^^^^le  court  was  obcycd,  and  the  sev- 
eral certificates  audited  and  allowed,  it  is  immaterial  now 
to  inquire  minutely  into  the  several  matters  of  contro- 
versy, in  order  to  ascertain  and  point  out  the  particular 
items  which  were  improperly  allowed  as  charges  against 
the  territory.  The  judgment  must  be  reversed,  and 
the  writ  dismissed  at  the  cost  of  the  defendant  in 
error,  and  it  is  so  ordered. 

O'Bbien,   C.  J.,  and  McFie,   Lee,   and  Seeds, 
J  J.  9  concur. 
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[No.  392.    January  Term,  1891.] 

PERFECTO    ARMIJO,    Executor,    Etc.,    et   al., 
Appellants,  v.  LORENZO  ABEYTIA 

ET  AL.,  Appellees. 

Pragtioe  on  Appeait— Motion  to  Dismiss  and  Fob  Atfibhance  of 
Judgment,  Under  Section  2189,  Compiled  Laws,  and  Rule  23, 
Supreme  Court. — Where,  on  appeal,  the  appellant  files  a  transcript 
of  the  record,  but  not,  as  required  hj  section  2189,  Compiled  Laws, 
"at  least  ten  days  before  the  first  day  of  the  term  to  which  the 
appeal  is  return  able,''  a  motion  to  dismiss  the  appeal  and  for  affirm- 
ance of  judgment,  on  that  ground,  not  made  until  after  such  filing, 
will  be  denied. 

2.  Nor  will  such  motion  be  sustained  on  the  ground  of  appellant's 
failure  to  deliver  to  the  attorney  of  appellee,  ''at  least  ten  days  before 
the  first  day  of  the  term,  two  printed  copies  of  the  transcript  of 
record,"  as  required  by  rule  23  of  the  supreme  court,  where  it 
appears  from  the  affidavit  of  appellant's  counsel  that  appellant  is  a 
poor  man,  and  was  not  able  to  obtain  the  necessary  money  to  procure 
a  transcript  of  the  record  until  after  the  time  for  filing  had  expired, 
and  the  record  shows  that  the  transcript  was  filed  five  days  before 
the  first  day  of  the  term.  In  view  of  these  facts,  and  of  section  2189, 
supra,  which  further  provides  that  ''the  court  shall  affirm  the  judg- 
ment unless  good  cause  shall  be  shown  to  the  contrary,"  it  will  be 
presumed  that  diligent  effort  was  made  by  appellant  to  comply  with 
the  rule,  which  the  court  holds  to  be  "good  cause  shown"  within  the 
meaning  of  the  statute. 

3.  Contract  Under  Seal— Covenant— Substitution  of  New  Parol 
Agreement — Accord  and  Satisfaction. — In  an  action  of  covenant 
on  a  contract  under  seal  for  the  value  of  certain  sheep,  rented  by 
plaintiffs'  testator  to  defendants,  for  a  time  determinable  at  the 
pleasure  of  either,  not  returned,  where  the  plea  was,  among  others,  a 
new  parol  agreement  in  satisfaction  of  the  original  contract  sued  on, 
to  which  plaintiffs  demurred  on  the  ground  of  no  consideration 
shown,  which  was  sustained, — Held:  The  demurrer  was  properly 
sustained.  In  order  to  make  a  good  satisfaction  for  a  contract  to  be 
set  aside,  the  new  contract  attempted  to  be  substituted  must  contain 
an  executed  consideration  of  value  to  the  obligee. 

4.  Id. — ^Pleas— Attachment— Replevin  and  Dismissal  bt  Plaintiff 
— Sale — Ineyitablb  Accident. — ^In  such  action,  where  the  defend- 
ants pleaded  further  that  tfie  sheep  in  question  were  seized  by  the 
sheriff  under  a  writ  of  attachment  against  one  of  the  defendants;  that 
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plaintiffs  replevied  them,  bnt  afterward  dismissed  their  suit,  and 
allowed  them  to  be  sold  under  the  attachment;  and  that  snoh  sale 
constituted  "inevitable  accident/' — Held,  on  demarrer:  These  facta 
constitnte  no  defense  to  plaintiffs  suit  for  the  value  of  the  sheep  not 
returned.  The  loss  of  the  property  by  sale  under  the  attachment 
was  not  accident  within  the  terms  of  the  contract. 

5.  Id.— LiABiLiTT  FOR  Bent  Aftkb  Breaoh— Measure  of  Damages. — 
In  such  case,  where  the  contract  sued  on  provides  that  "the  said 
property  is  to  be  considered  the  same  as  money  received,"  the  right 
of  action  arises  immediately  upon  a  breach,  and  the  measure  of 
damages  is  the  value  of  the  property  at  that  time  with  legal  interest 
for  the  use  of  the  money.  Plaintiff  can  not  recover  rent  for  the  time 
after  such  breach. 

Appeal,  from  a  judgment  in  favor  of  plaintiffs^ 
from  the  Second  Judicial  District  Court,  Bernalilla 
County.    Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  B.  Childers  for  appellants. 

To  establish  a  parol  contract  in  discharge  of  a 
previous  contract  under  seal,  requires  no  other  or 
different  evidence  than  would  establish  any  contract 
not  within  the  statute  of  frauds.  Canal  Co.  v.  Ray, 
101  U.  S.  527;  Dearborn  v.  Cross,  7  Cowen  (N.Y.),  48; 
LaFevre  v.  LaFevre,  4  S.  &  R.  241 ;  Fleming  v.  Gilbert,. 
3  Johnson,  527. 

The  court  erred  in  sustaining  the  demurrer  to 
defendants'  second  additional  plea.  Dearborn  v* 
Cross,  7  Cowen,  48;  Lattimore  v.  Horsen,  14  Johns. 
330;  Cooke  v.  Murphy,  70  111.  97;  Reed  v.  McGrew^ 
5  Ohio,  376;  McGrann  v.  North  &  R.  R.  Co.,  26  Pa. 
St.  82;  Lowell  v.  Roder,  2  Grant  (Pa.)  Cases,  426. 

This  is  rather  an  abandonment  or  rescission  thau 
modification.     Green  v.  Wells,  2  Cal.  584. 

The  mutual  agreements  furnished  sufficient  con- 
sideration.    Low  V.  Forbes,  18  111.  568. 
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The  measare  of  damages  is  to  be  applied  to  the 
conditions  at  the  time  of  the  breach,  not  at  the  date  oft 
bringing  the  suit.  Fosdick  v.  Green,  27  Ohio  St.  284; 
Wintermute  v.  Cooke,  73  N.  Y.  107 ;  Angier  v.  Taun- 
ton Paper  Mfg.  Co.,  1  Gray,  621;  note  to  Baker  v. 
Wheeler,  24  Am.  Dec.  71;  2  Sedg.  on  Measure  of 
Damages,  151 ;  Id.  392,  and  cases  cited. 

Neill  B.  Field  for  appellees. 

The  plea  of  the  substitution  of  an  unexecuted 
parol  agreement  in  discharge  of  a  contract  under  seal 
is  bad,  and  evidence  in  support  of  it  inadmissible. 
Sorrell  v.  Craig,  8  Ala.  566;  Cabe  v.  Jamison,  10  Ired. 
193;  1  Chitty  PI.  488;  1  East,  630;  3  Term  Rep.  596. 

Such  plea  amounts  to  a  plea  of  accord  without 
satisfaction.     2  Par.  Con.,  and  cases  cited. 

The  measure  of  damages  for  the  value  of  the 
sheep  at  $1.50  per  head  with  rent  to  the  date  of  the 
commencement  of  the  action  was  right.  Bobison  v. 
Varnell,  16  Tex.  390;  Snydam  v.  Jenkins,  3  Sandf. 
614. 

The  injured  party  was  entitled  to  be  put  in  the 
same  condition,  as  far  as  money  could  do  it,  in  which 
he  would  have  been  if  the  contract  had  been  fulfilled, 
or  the  tort  not  committed,  or  the  loss  had  been 
instantly  repaired  when  compensation  was  due.  1 
Sutherland  on  Damages,  174. 

There  was  no  error  to  the  prejudice  of  defendants, 
but  if  the  court  shall  think  otherwise  it  may  modify 
the  judgment.  Section  2190,  Compiled  Laws,  1884; 
Hopkins  v.  Orr,  124  U.  S. 

Seeds,  J. — The  abstract  of  the  record  in  this  case 
was  filed  in  the  supreme  court  upon  January  — ,  1889, 
being  only days  before  the  first  day  of  the  Janu- 
ary term  of  that  year.  The  appellants  failed  to  deliver 
to  the  attorney  of  the  appellees  two  copies  of  the  tran- 
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script  ten  days  before  the  first  day  of  the  term,  as 
required  by  rule  23  of  the  rules  of  the  supreme  court. 
The  first  day  of  the  1889  term  fell  upon  January  7. 
Upon  the  fifth  day  of  January,  1889,  the  appellees 
gave  notice  to  the  appellants  that  they  would  upon 
January  8,  being  the  second  day  of  the  term,  move 
the  court  to  strike  the  case  from  the  docket,  and 
aflirm  the  judgment  of  the  district  court.  They  filed 
their  affidavit  and  motion,  in  accordance  with  that 
notice,  upon  January  8,  1889.  The  motion  of  the 
appellees  was  predicated  upon  two  grounds,  viz.: 
(1)  * 'Because  you  did  not,  at  least  ten  days  before 
the  first  day  of  the  January  term,  1889,  of  said  supreme 
court,  file  in  the  office  of  the  clerk  of  said  court  a  com- 
plete transcript  of  the  record  and  proceedings  in  said 
cause."  (2)  ''Because  you  did  not,  at  least  ten  days 
before  the  first  day  of  the  said  term  of  said  supreme 
court,  deliver  to  Neill  B.  Field,  the  attorney  for  the 
appellees,  two  printed  copies  of  the  transcript  of  the 
record  in  said  cause.''  Counsel  for  appellees  strenu- 
ously contends  for  the  rights  of  his  clients  under  this 
motion;  and  as  the  questions  therein  raised,  if  now 
decided,  may  definitely  settle  a  matter  of  procedure, 
the  motion  will  be  considered  with  some  thoroughness. 
The  two  grounds  of  the  motion  involve  the  con- 
struction of  a  section  of  the  Compiled  Laws  of  New 
Mexico  of  1884  (section  2189),  and  also  of  a  rule  of  the 
supreme  court  (number  23). 

Section  2189  provides  substantially  as  follows: 
The  appellant  shall  file  in  the  supreme  court,  at  least 
MOTION  for  affirm-  ^^u  days  bcforc  the  first  day  of  such  court 
"dcr1i?^%?*  to  which  the  appeal  is  returnable,  a  perfect 
comp.  Law.,  trauscript  of  the  record  and  proceedings 
in  the  case.  If  he  fails  to  do  so,  the  appellee  may  pro- 
duce in  court  such  transcript,  and,  if  it  appears  thereby 
that  an  appeal  has  been  allowed  in  the  cause,  the  court 
shall  affirm  the  judgment,  unless  good  cause  shall  be 
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shown  to  the  contrary.    The  facts  show  that  the  record 
was  not  filed  as  herein  contemplated,  but  it  was  filed 

some days  before  the  first  day  of  the  term,  and 

before  the  appellee  filed  his  motion  to  affirm  the  judg- 
ment. Is  the  motion  upon  this  ground  well  taken? 
1.  The  object  of  the  statute  is,  undoubtedly,  to 
assure  promptness  in  obtaining  the  decision  of  the 
appellate  court,  in  order  that  the  successful  litigant  in 
the  nisi  prius  court,  if  rightfully  entitled  to  his  judg- 
ment  or  decree,  may  not,  by  negligence  or  willful 
dereliction  on  the  part  of  the  appellant,  be  deprived  of 
his  rights.  However,  it  is  evident  that  the  enforce- 
ment of  the  appellee's  rights  under  this  statute,  in  the 
first  instance,  depends  upon  his  own  action.  The 
appellant  is  prima  facie  negligent,  and  loses  his  right 
to  prosecute  his  appeal,  when  less  than  ten  days  remain 
before  the  first  day  of  the  term,  and  the  transcript  is 
not  filed.  Then  is  the  time  for  the  appellee  to  move ; 
for  immediately,  in  contemplation  of  law,  his  rights  are 
infringed.  He  then  has  a  duty  to  perform, — a  duty 
just  as  imperative  as  the  previous  duty  of  the  appel- 
lant,— and  that  is  to  produce  in  court  the  transcript, 
and  move  to  affirm  the  judgment.  If  he  fails  to  do  so, 
but  allows  the  appellant  to  file  the  transcript,  the  pre- 
sumption certainly  arises  that,  as  he  has  not  moved 
before,  he  does  not  consider  his  rights  interfered  with. 
The  appellee  contends  that  it  would  be  a  useless  and 
vain  thing  for  him,  after  the  appellant  had  filed  the 
transcript,  to  also  file  a  transcript,  and  then  move  to 
affirm  the  judgment;  that  the  appellant's  is  sufficient. 
True  it  would  be  useless  and  vain,  but  the  error  of  the 
learned  counsel  is  in  assuming  that,  immediately  upon 
the  closing  of  the  ten  days  without  appellant's  filing  the 
record,  that  he  has  an  absolute  right  to  have  the  judg- 
ment affirmed.  If  he  fails  to  act  with  promptness,  he 
may  in  effect  extend  the  day  of  grace  to  his  adversary, 
who  may  take  advantage  of  it,  as  in  this  case.  While 
such  statutes  should  not  be  so  interpreted  as  to  render 
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them  easy  of  evasion,  and  of  no  practical  value,  at  the 
same  time  they  should  have  some  flexibleness,  so  that 
they  may  not  be  oppressive.  This  holding  is  not  with- 
out the  support  of  respectable  authorities.  Rule  9  of 
the  supreme  court  of  the  United  States  is  essentially  the 
same  as  the  statute  under  consideration ;  and  that  court 
has  held  that  it  does  not  consider  the  rule  as  applying 
where  the  transcript  has  been  filed  by  the  appellant 
before  the  motion  to  dismiss.  7  Cranch,  99;  10  Pet. 
24;  3  Wall.  103;  Evans  v.  Bank,  134  U.  S.  330. 

2.  The  second  ground  of  the  appellee's  motion  is 
based  upon  a  portion  of  rule  23  of  the  rules  of  the 
Motion  for di«-     suprcmc  court,  whlch  rcads  as  follows: 
Si^ie^unScr     Aud  he  [thc  appellant]  shall  also  deliver 
™^*'^'  to  the  attorney  of  the  adverse  party,  at 

least  ten  days  before  the  first  day  of  the  term,  two 
printed  copies  of  said  transcript  of  record.  In  case  the 
appellant  or  plaintiflE  in  error  neglects  to  furnish  to  the 
adverse  party  the  said  number  of  copies  of  the  tran- 
script of  record,  that  latter  shall  be  entitled  to  move, 
on  aflBdavit  and  twenty-four  hours'  notice  of  motion,  on 
the  second  day  of  the  term,  that  the  cause  be  stricken 
from  the  docket,  and  the  judgment  appealed  from  be 
affirmed,  or  the  appeal  dismissed."  It  will  be  noticed 
that,  as  to  this  rule,  the  day  upon  which  the  motion  can 
be  filed  is  fixed, — the  second;  that  it  is  based  upon  affi- 
davit and  notice  of  the  motion  to  the  appellant  twenty- 
four  hours  before  its  being  filed.  While  the  rule  con- 
templates that  these  copies  should  be  delivered  ten 
days  before  the  first  day,  yet  it  would  seem  the  delay 
would  not  be  fatal,  if  delivered  before  the  filing  of  the 
motion;  for  the  rule  says,  '4n  case  the  appellant  neg- 
lects, '  'etc. ,  not '  *  neglects  to  furnish  ten  days  before, ' '  etc. 
But  in  this  case  the  appellants  have  neglected  to  furnish 
the  copies  in  accordance  with  the  rule,  and  the  appel- 
lees have  in  every  particular  complied  with  the  require- 
ments as  to  filing  their  motion  .for  dismissal.    While 
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there  is  no  direct  adjudication  in  the  reported  cases 
of  the  territory  upon  this  rule,  yet  there  are  negative 
expressions  in  a  number  of  cases  which  plainly  indicate 
the  opinion  of  the  supreme  court  upon  it.  In  Evans  v. 
Baggs,  4  N.  M.  (Gil.)  67,  the  court  says:  *'When  it  is 
desired  to  strike  out  records  under  this  rule,  all  the  re- 
quirements of  the  rule  must  be  complied  with.  The 
motion  must  be  filed  upon  the  second  day  of  the  term, 
supported  by  aflBdavit ;  and  notice  must  be  served  upon 
appellant  or  his  counsel,  twenty-four  hours  previous  to 
the  filing  of  the  motion,  that  it  will  be  filed,  and  upon 
what  ground  it  is  based."  See,  also,  Mora  v.  Schick, 
4N.  M.  (Gil.)  301. 

The  motion  under  consideration,  as  to  its  secona 
ground,  fully  complied  with  the  rule  as  interpreted  by 
this  court  in  the  above  citation.  It  would  seem,  there- 
fore, that  the  motion  as  to  the  second  ground  was  well 
taken,  and  should  be  sustained.  However,  there  is 
another  phase  of  this  motion  which  requires  attention. 
The  statute  (section  2189)  says,  among  other  things, 
that  ^'the  court  shall  affirm  the  judgment  unless  good 
cause  shall  be  shown  to  the  contrary."  The  appellant's 
counsel  filed  an  affidavit  in  this  court  alleging  that  his 
client  was  a  poor  man,  and  was  not  able  to  obtain  the 
money  with  which  to  procure  a  transcript  of  record  of 
the  case  until  after  the  time  for  filing  it  in  the  clerk's 
office  had  expired.  Was  this  such  good  cause  shown 
as  to  take  the  case  out  of  the  statutes?  It  is  not  the 
duty  of  the  attorney  to  furnish  the  ''sinews  of  war" 
for  his  client.  The  fact  that  a  man  is  poor  is  not,  as  a 
general  rule,  a  reason  why  he  should  be  shown  any 
more  leniency  than  a  prosperous  person.  At  the  same 
time,  where  a  man  is  poor,  and  makes  a  laudable  effort 
to  protect  his  rights,  and  is  temporarily  embarrassed, 
he  should  not  be  denied  the  merciful  provisions  of  the 
law,  when  by  granting  it  the  adversary  is  in  no  worse 
position  than  he  would  have  been  if  the  unfortunate 
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litigant  had  been  able  to  do  certain  acts  a  few  days 
earlier.  It  is  trae  that  the  affiant  has  not  said  that  his 
client  used  due  diligence,  commensurate  with  his  cir- 
cumstances, to  procure  the  needed  money;  but,  as  the 
record  shows  that  the  transcript  was  filed  five  days 
before  the  first  of  the  term,  the  presumption  here 
would  certainly  be  that  he  had  made  diligent  effort. 
Of  course,  as  his  transcript  was  in  time  anyway,  under 
the  construction  heretofore  given  to  the  statute,  the 
question  is  only  material  upon  the  second  ground. 
Are  we  justified  in  making  any  exceptions  to  rule  23! 
It  is  conceivable  that,  if  we  are  not,  that  the  righteous- 
ness of  the  statute  in  its  desire  to  save  the  rights  of 
those  who  have  failed  to  file  the  transcript,  but  could 
not  do  so,  in  time,  though  for  **a  good  cause,''  would 
be  nullified.  Suppose  a  transcript  was  procured,  but 
before  it  was  filed,  through  no  fault  whatever  of  the 
appellant,  it  was  burned  or  stolen ;  that  with  all  possi- 
ble celerity  it  would  be  impossible  to  obtain  a  new  one 
and  file  it  before  the  third  day  of  the  term.  Now, 
clearly,  this  would  be  ''a  good  cause,''  under  the  stat- 
ute, to  interfere  in  behalf  of  the  appellant ;  but,  if  the 
court  has  no  power  to  relax  the  rigor  of  rule  23,  all  the 
appellee  would  have  to  do  would  be  to  file  his  notice, 
affidavit,  and  motion  on  the  second  day,  and  abso- 
lutely deprive  the  court  of  its  undoubted  right  under 
the  statute.  It  does  not  seem  to  us  that  the  rule  con- 
templates any  such  suicidal  procedure;  but,  rather, 
that  while  rule  23  is  to  be  sustained  in  its  rigor  in  all 
cases  where  the  transcript  is  in  existence  in  time  for  a 
proper  filing,  yet  when  the  failure  to  file  copies  with 
the  adverse  attorney  in  accordance  with  the  rule  is 
because  of  a  failure  to  file  the  transcript  with  the  clerk 
in  time,  and  for  that  failure  there  is  ^'a  good  cause" 
under  the  statute,  then  the  same  cause  will  apply  to  the 
failure  under  the  rule,  and  justify  this  court  in  refusing 
to  enforce  its  provisions.    It  will  be  borne  in  mind, 
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however,  that  we  lay  down  no  general  rule  by  which 
rule  23  can  be  dispensed  with.  Each  case  depends 
solely  upon  its  own  peculiar  facts.  The  affidavit  filed 
in  this  case,  '^showing  a  good  cause  to  the  contrary'^ 
why  the  penalties  of  the  statute  should  not  be  enforced, 
and  it  being  evident  that  the  failure  in  this  particular 
case,  under  rule  23,  is  dependent  upon  the  failure  under 
the  statute,  we  believe  that  the  motion  of  the  appellee 
should  be  overruled. 

This  is  a  case  in  covenant,  upon  a  contract  under 
seal.     The  declaration  substantially  alleges  that  the 

plaintiffs'   testator  rented  to  the  defend- 

CoNTRACT  undet       ^ 

Mb«thution*Sf '    ^^*®  '^^^  thousand  and  eighty-seven  ewes 
2^cmSt.        ^^^  ^  *iD^®  determinable  at  the  pleasure 

of  either  party ;  that  the  defendants  were 
to  pay  a  rental  of  twenty-five  cents  per  ewe  each  year, 
in  advance,  upon  the  twenty-fifth  of  August;  that  if,  by 
reason  of  accident,  the  defendants  could  not  redeliver 
any  of  said  ewes,  then  they  were  to  be  paid  for  at  the 
rate  of  $1.25  each,  but,  if  they  were  disposed  of  by 
said  defendants  **in  any  other  manner, '^  then  they 
were  to  be  paid  for  at  the  rate  of  $1.50  each;  that  the 
rental  was  not  paid,  and,  though  often  requested,  the 
defendants  refused  to  deliver  said  ewes.  To  this  dec- 
laration the  defendants  filed  sundry  pleas,  alleging  (1) 
a  partial  delivery;  (2)  that  there  was  a  new  agreement 
between  the  plaintiffs  and  one  of  these  defendants 
which  was  a  *' complete  satisfaction  of  the  contract' ' 
sued  upon;  and  (3)  that  the  ewes  were  taken  from  the 
defendant  Abeytia's  possession  by  the  sheriff  of  Santa 
Fe  county  on  a  writ  of  attachment  upon  the  suit  of 
one  Barela  against  the  said  defendant  Abeytia;  that 
the  plaintiffs  herein  replevied  said  property,  and 
returned  it  to  the  defendant  Abeytia,  but  afterward 
dismissed  his  suit,  whereupon  the  ewes  were  returned 
to  the  sheriff,  who  sold  them  upon  the  attachment  and 
judgment  against  the  said  Abeytia;  and  that  such  dis- 
posal of  the  ewes  constituted    * 'inevitable  accident, '^ 
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whereby  it  was  impossible  for  the  defendants  to  return 
said  ewes.  The  plaintiflEs  demurred  to  the  second  and 
third  pleas  upon  the  following  grounds:  As  to  the 
second  plea,  because  (1)  it  attempts  to  set  up  a  substi- 
tuted, unexecuted  parol  agreement  in  discharge  of  the 
covenant  sued  on;  (2)  attempts  to  set  up  by  way  of 
defense  an  accord  without  satisfaction;  (3)  there  was 
no  consideration  for  the  agreement  set  up  in  discharge 
thereof.  As  to  the  third  plea,  because  the  institution 
and  commencement  of  the  action  of  replevin,  and  the 
dismissal  thereof,  was,  and  is,  in  law,  no  defense  to 
defendants'  breach  of  covenant  set  forth  in  the  decla- 
ration. The  demurrers  to  these  pleas  were  sustained, 
to  which  ruling  the  defendants  excepted.  The  case 
was  then  tried  by  the  court  on  the  issues  joined,  and 
judgment  given  for  the  plaintiffs.  The  court,  found 
that  there  had  been  a  partial  performance  by  deliver- 
ing one  thousand,  three  hundred  and  sixty-seven  ewes, 
and  the  payment  of  rental  up  to  June  5,  1885,  except 
the  sum  of  $244.80;  that  the  balance  of  the  contract 
was  unperformed ;  and  the  plaintiffs  were  entitled  to 
recover  the  value  of  two  thousand,  seven  hundred  and 
twenty  ewes  at  $1.50  a  head,  with  rent  for  two  thou- 
sand, seven  hundred  and  twenty  sheep  from  June  5, 
]885,  to  the  date  of  the  commencement  of  this  action^ 
on  August  17,  1886.  The  defendant  filed  a  motion  for 
a  new  trial,  which  was  overruled,  whereupon  he  took 
an  appeal,  and  makes  fourteen  assignments  of  error. 
These  assignments  are  interdependent,  and  in  our  view 
of  the  case  a  consideration  of  three  or  four  disposes  of 
all. 

The  first,  and  most  material,  one  is  that  there  was 
error  in  sustaining  plaintiffs'  demurrer  to  defendants' 
second  plea.  It  will  be  necessary  to  set  out  the  mate- 
rial portions  of  that  plea  in  order  that  it  may  fully 
appear  whether  or  no  there  was  error.  After  pleading 
full  payment  of  rent,  a  partial  delivery  of  the  sheep, 
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and  a  meeting  for  the  purpose  of  delivering  and  receiv- 
ing the  balance  of  the  sheep ,  the  plea  continues :  '  ^  And 
the  defendants  further  aver  that  then  and  there  the 
8aid  defendant  Lorenzo  A.  Abeytia  entered  into  a  new 
contract  and  agreement  with  the  said  plaintiffs,  by 
which  he  (the  said  Lorenzo  A.  Abe3i;ia)  agreed  to  hold 
the  balance  of  said  ewes  under  a  new  contract  between 
the  said  L.  A.  Abeytia  alone  and  the  said  plaintiffs, 
and  in  accordance  with  the  terms  of  which  he  (the 
said  L.  A.  Abeytia)  was  to  pay  twenty  cents  per  head 
annual  rental  for  the  said  ewes,  and  that  the  said  new 
contract  was  then  and  there  executed  by  the  said 
defendant  continuing  to  hold  the  said  ewes  thereunder; 
and  that  it  was  then  and  there  agreed  by  and  between 
the  said  defendant  L.  A.  Abeytia  and  the  said  plain- 
tiffs, in  consideration  of  the  said  defendant  L.  A. 
Abeytia  agreeing  to  hold  and  continuing  to  hold  the 
said  ewes  under  said  new  contract,  that  the  said  new 
contract  and  agreement  should  be  substituted  for  the 
old  contract ;  and  the  said  plaintiffs  then  and  there 
entered  into  the  said  new  contract,  and  agreed  that  in 
consideration  of  the  making  of  said  new  contract  by 
the  said  defendant  L.  A.  Abeytia,  and  the  holding  of 
the  ewes  thereunder  as  aforesaid,  that  the  same  should 
be  a  full  and  complete  satisfaction  of  the  contract  men- 
tioned in  plaintiffs'  declaration  upon  which  this  suit  is 
brought.''  It  will  be  noticed  that  there  is  no  allega- 
tion that  the  balance  of  the  sheep  were  ever  delivered 
or  tendered  according  to  the  terms  of  the  original  con- 
tract. The  inference,  therefore,  is  that  the  defendants 
failed  so  to  do,  and  that  there  was  a  breach  of  the  con- 
tract. This  inference  is  corroborated  by  the  allega- 
tions of  the  plea,  which  says  that  the  new  contract  was 
**a  full  and  complete  satisfaction"  of  the  original  con- 
tract. If  there  had  been  a  delivery,  there  would  have 
been  no  need  of  a  satisfaction ;  the  delivery  would  have 
been  a  satisfaction.    If  there  was  no  delivery,  then 


■ 
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taoiv  oortaiuly  was  a  breach.  As,  then,  this  new 
a^^ivtMiiout  is  pleaded  as  a  satisfaction  for  the  original 
ooittract^  it  is  certain  that  it  is  done  so  as  an  accord 
and  satisfaction.  Has  it  set  out  a  good  accord  and 
satisfaction! 

The  appellant  argues  that  the  facts  alleged  in  the 
plea  make  out  a  case  of  performance  and  satisfaction, 
or,  rather,  an  abandonment  or  rescission,  not  a  modi- 
fication, of  the  original  contract.  That  it  was  not  a 
modification  seems  plain,  for  the  contract  pleaded  had 
as  one  of  the  parties  only  one  of  the  defendants,  and 
there  is  nothing  said  as  to  terms  except  as  to  hold- 
ing the  sheep,  and  paying  twenty  cents  per  head 
instead  of  twenty-five  cents,  and  there  is  nothing  show- 
ing an  intention  to  modify  the  original  contract. 
Neither  is  it  an  abandonment  or  rescission,  as  held  in 
the  cited  case  of  Green  v.  Wells,  2  Cal.  584.  In  that 
case  the  plaintiffs  informed  the  defendant  that  they 
were  unable  to  fulfill  their  contract,  and  that  they 
would  forfeit  the  money  due  them  if  the  defendants 
would  consent  to  the  abandonment  of  the  contract. 
This  the  defendants  agreed  to  do.  In  the  case  before 
us  a  different  state  of  facts  exists.  The  defendants 
here  could  have  fulfilled  their  contact.  There  was 
nothing  due  from  plaintiffs  to  these  defendants  upon 
which  to  predicate  a  consideration  for  abandoning  the 
original  contract.  It  seems  to  have  been  entirely  one- 
sided, and  that  entirely  for  this  defendant.  That  the 
plea  makes  out  a  performance  and  satisfaction  is  true, 
if  by  that  is  meant  an  accord  and  satisfaction.  If  any 
other  is  intended,  it  is  so  finely  drawn  that  the  writer 
is  unable  to  grasp  it.  The  early  cases  upon  accord 
and  satisfaction  held  to  the  doctrine  that  a  contract 
made  under  seal  could  not  be  satisfied  by  a  parol  con- 
tract. This  has,  in  a  measure,  been  modified  by  the 
later  cases  where  the  new  agreement  was  executed. 
In  Smith's  Leading  Cases,  in  the  valuable  notes  to  the 
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caSe  of  Cumber  v.  Wane,  1  Strange,  426,  upon  page 
647  of  volume  1  [8  Ed.],  it  is  laid  down  **that  a  parol 
accord  and  satisfaction  can  not  discharge  the  instru- 
ment or  obligation,  but  may  discharge  the  money  due 
upon  it.''  If  this  had  been  a  suit  for  the  rental  sim- 
ply, the  plea  may  have  been  good;  but  it  would  seem 
that  it  could  not  be  good  in  attempting  to  discharge 
the  instrument  itself.  There  is  another  serious  objec- 
tion to  this  plea,  and  that  is  that  it  attempts  to  dis- 
charge a  larger  obligation  by  a  smaller,  without  in  any 
way  placing  the  plaintiffs  in  a  better  position.  The 
relation  would  seem  to  be  thesame  as  to  the  plaintiffs, 
except  that  they  were  to  have  only  twenty  cents  per 
head  for  the  sheep  instead  of  twenty-five  cents,  and 
only  one  bound  to  pay  it  instead  of  three,  and  with  no 
other  terms  as  to  the  contract  except  the  agreement  to 
hold  the  sheep  and  pay  for  their  use,  but  when,  where 
or  how  is  not  stated.  Upon  page  648,  volume  1, 
Smith,  Leading  Cases,  we  have  the  result  of  the  cases 
summarized  in  the  following  language:  ''It  seems  to 
be  reasonably  well  settled  by  the  American  cases  that 
the  giving  and  accepting  of  a  smaller  sum  of  money  in 
payment  or  satisfaction  of  a  larger  one  due  is  not  a 
valid  discharge,  and  can  not  be  pleaded  either  as  pay- 
ment or  as  accord  and  satisfaction."  See  cases  there 
cited.  We  think  that  this  new  contract  was  not  exe- 
cuted. 

The  plaintiffs  plead  it  as  executed  by  the  defend- 
ant Abeytia  "continuing  to  hold  the  said  ewes  thereun- 
der;" but  there  is  no  allegation  that  the  plaintiffs  have 
ever  received  anything  for  said  sheep  under  the  new 
contract,  nor  that  the  plaintiffs  ever  had  the  sheep  in 
their  hands,  and  passed  them  into  the  control  of  the 
defendants  under  the  new  contract.  In  order  to  make 
a  good  satisfaction  for  a  contract  to  be  set  aside,  the 
new  contract  should  have  in  it  an  executed  considera- 
tion of  value  to  the  obligee.     There  is  none  whatever 
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Id  this  plea  shown.  There  is  only  a  promise  to  pay 
twenty  cents  per  head.  The  obligor  has  done  nothing 
new ;  has  not  changed  his  position  at  all ;  he  still  holds 
the  sheep.  While  the  manner  in  which  the  plea  is 
drawn  might  at  first  blush  seem  to  set  forth  a  good  de- 
fense, yet  upon  a  careful  analysis  it  is  apparent  that  it 
is  fatally  defective,  and  that  the  ruling  sustaining  the 
demurrer  was  correct. 

The  second    error  assigned  was  that    the    court 

'  erred  in  sustaining  the  demurrer  to  the  defendants' 

plea  that  the  sheep  were  taken  from  the 
^repiewnfslie:     dcfeudaut  "Abcytla  upon  an  attachment 

I  i^revitabie  «:ci.    ^gaiust  him ;  and  that  after  the  plaintiffs 

i  had  replevied  them,  and  returned  them 

to  the  defendants,  he  afterward  dismissed  the  re- 
plevin suit,  and  allowed  them  to  be  sold  by  the  sher- 
iff. We  are  unable  to  see  any  error  herein.  Possi- 
bly, the  plaintiffs  may  have  at  first  thought  that  he 
would  save  his  property  in  the  sheep  by  asserting  his 
prior  right  to  them,  and  afterward  concluded  that,  as 
the  defendants  held  them  under  a  contract,  they  might 
protect  his  right,  and  that  he  would  look  to  them  for 
satisfaction,  as  he  had  a  perfect  right  to  do.  It  can 
not  be  urged  that  the  contract  was  at  an  end  by  the 
taking  under  the  replevin,  for  the  plaintiffs  immediately 
passed  them  into  the  hands  of  the  defendants,  and 
there  was  never  any  agreement  that  the  contract  should 
be  terminated  by  such  delivery  as  contemplated  by  the 
contract.  Then,  too,  the  evidence  conclusively  shows 
that  the  said  replevin  suit  was  instituted  for  and  at  the 
request  of  the  defendants.  The  sheriff  sold  said  ewes 
under  the  attachment  and  judgment  against  the  de- 
fendant Abe3rtia.  The  court  therefore  found  that  the 
value  of  the  sheep,  under  the  contract,  was  $1.50  per 
head.  To  this  finding  the  defendants  except  and  urge 
that  this  is  '^accident,''  under  the  terms  of  the  contract, 
and  their  value  should  be  $1.25  per  head.  It  seems  to 
us  that ' 'accident"  is  any  casualty  which  could  not  be 
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prevented  by  ordinary  care  and  diligence.  It  can  not 
be  presumed  that  parties  will  enter  into  contracts,  and 
place  property  in  another^s  possession,  with  a  price 
thereon  varying  as  to  contingency,  and  intend  that  the 
lesser  sum  is  to  cover  the  obligor's  own  fault.  The 
smaller  sum  was  to  protect  him  against  accidents  over 
which  he  practically  had  no  control;  as,  for  instance, 
disease.  The  larger  sum  was  to  protect  the  plaintiflEs 
against  the  carelessness  or  fraud  of  the  defendant. 
He  could  have  saved  the  sheep  by  paying  his  debts. 
Instead,  he  saw  fit  to  pay  his  debts  with  another  per- 
son's property.  This  was  clearly  disposing  of  them  in 
*'any  other  manner''  than  by  accident.  The  court's 
finding  was  correct. 

The  last  error  which  we  think  material  to  consider 
is  the  eleventh,  in  which  the  court  refused  to  declare, 
as  a  matter  of  law,  that  if  a  breach  of  the  contract  oc- 
curred on  September  25,  1895,  thereafter  plaintiffs  were 

not  entitled  to  recover  the  rent  contracted 

^ieSt^w  °'      for,  but  only  six  per  cent  interest  upon 

of*damii^lT"  the  money  due  at  that  time.  That  the  rule 

here  contended  for  is  correct  under  cer- 
tain circumstances  is  undoubtedly  true,  but  whether  or 
not  it  is  applicable  here  depends  upon  the  terms  of  the 
contract,  if  there  are  any,  governing  it.  It  appears 
that  a  value  was  placed  upon  the  sheep,  and  the  con- 
tract specifies  that  ''the  said  property  is  to  be  consid- 
ered  the  same  as  money  received."  When,  then,  a 
breach  of  the  contract  occurred,  immediately  a  cause 
of  action  arose,  and  then  plaintiffs  could  have  sued 
thereon,  and  recovered  either  the  ewes  or  their  value 
in  money.  At  the  time  of  the  breach  the  plaintiffs 
could  have  had  the  ewes,  for  they  were  in  the  posses- 
sion of  the  defendants ;  or,  if  they  failed  to  deliver 
them,  then  their  value,  at  $1.50  per  head.  It  rested 
entirely  with  the  plaintiffs  as  to  when  they  should  be- 
gin their  suit.  Can  it  be  contended  that  the  plaintiffs 
may  speculate  upon  their  right  of  action  f    And  yet,  if 
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the  contention  of  the  counsel  is  correct,  they  may  re- 
fuse to  institute  suit  for  years,  and  then  recover  the 
value  of  the  sheep,  and  the  rent  agreed  upon  for  those 
years ;  while,  if  suit  was  instituted  at  once,  the  dam- 
ages would  be  the  value  of  the  sheep.  The  contract 
was  at  an  end  at  its  breach ;  the  value  of  the  contract 
4;hen  was  a  moneyed  value ;  the  damages  for  the  use  of 
money  would  be  the  legal  rate  of  interest.  We  think, 
therefore,  that  the  court  erred  in  refusing  to  declare 
the  law  in  this  respect  as  asked  by  the  defendant. 
Judgment  will  therefore  be  given  for  $5,229.42  with  in- 
terest at  six  per  cent,from  October  5,  1888.  There  wan 
an  error  of  $502.35  in  the  judgment. 

O'Bbien,  C.  J.,  and  Freeman,  MgFie,  and  Lee^ 
JJ.,  concur. 


[No.  410.    January  Term,  1891.] 

MIGUEL    SALAZAR,    Plaintiff  in  Erroe,  v. 
ROBERT  H.  LONGWILL,  Defendant 

IN  Error. 

Ejeotment— Ancient  Documents—Evidence.— In  an  action  of  ejectment 
for  the  recovery  of  certain  land,  and  for  damages  for  its  detention, 
where  two  ancient  documents  purporting  to  be  conveyances  of  the 
land  in  controversy,  but  not  executed  according  to  the  law  of  Spain, 
then  in  force  in  New  Mexico  as  a  province  of  Spain,  and  admitted  by 
plaintiff  not  to  be  deeds  conveying  fee  simple  title,  were  offered  in 
evidence  by  plaintiff  as  the  foundation  of  his  title,  they  were  inad- 
missible to  show  color  of  title  in  the  plaintiff,  who  claimed  under  the 
person  mentioned  as  the  grantee  in  said  documents,  in  the  absence  of 
evidence  that  such  person  ever  had  or  claimed  possession  of  the  land, 
or  that  his  son  entered  or  took  possession  as  a  tenant  in  common 
with  the  other  heirs.  So  far  as  the  evidence  goes,  his  possession  was 
Averse  to  them,  and  his  entry  was  an  ouster  of  them,  for  his  assump- 
tion  of  ownership  was  in  himself ;  and  if  any  title  inured  to  any  per- 
son by  virtue  of  his  possession,  it  would  be  to  him,  his  heirs,  or  per- 
sons holding  under  him,  and  not  to  the  heirs  of  the  person  mentioned 
as  grantee  in  said  documents. 
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Id.^Quttclaim  Deki>— EyiDENCE.-^A  quitclaim  deed  offered  in  evidence 
in  such  case,  purporting  to  convey  no  other  title  to  the  land  in  ques- 
tion than  that  derived  through  the  pretended  conveyances  mentioned 
supra,  was  also  inadmissible  in  evidence  and  properly  excluded. 

Id.— Exclusion  or  Evidenci  Immaterial.— The  plaintiff  having  failed  to 
show  any  title  in  the  person  mentioned  as  grantee  in  the  pretended 
conveyances,  the  exclusion  of  evidence  as  to  who  were  the  heirs  of 
such  person,  if  error,  is  immatenal,  and  can  have  no  effect  here. 

Id. — Evidence — Verdict. — The  papers  offered  in  evidence  being  excluded, 
there  was  no  evidence  to  support  a  verdict,  and  the  court  properly 
directed  the  jury  to  find  for  defendant. 

Ebbob,  from  a  judgment  for  defendant,  to  the 
First  Judicial  District  Court,  Santa  Fe  County.  Judg- 
ment affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edwabd  L.  Babtlett  for  plaintiflE  in  error. 

Where  the  documents  are  not,  perhaps,  technically 
deeds  to  real  estate,  they  were  competent  evidence  to 
go  to  the  jury,  as  showing  the  color  of  title  under 
which  Tomas  Sena  claimed  in  regard  to  the  possession 
of  the  land.  1  Greenl.  Ev.,  sees.  21,  141,  142;  Abb. 
Tr.  Ev.,  p.  708. 

If  they  had  not  been  competent  when  first  olBfered, 
they  ought  at  this  time  to  have  been  admitted,  after 
the  testimony  of  Timoteo  Sena  and  Joseph  D.  Sena  in 
regard  to  the  possession  of  the  land.  Tyler  on  Eject., 
p.  483;  Stoddard  v.  Chambers,  2  How.  (U.  S.)  316. 

The  declarations  of  members  of  a  family,  and  the 
general  reputation  in  the  family,  and  even  tradition, 
and  the  statements  of  others  not  members,  but  intimate 
with  the  family,  are  accepted  as  evidence  of  pedigree. 
Tyler  on  Eject.,  p.  491;  Jackson  v.  Cooley,  8  Johns. 
Eep.  128. 

It  is  immaterial  whether  Jose  D.  Sena  had  the  right 
to  put  a  tenant  upon  the  land  for  the  heirs  of  Miguel 
Sena  y  Quintana,  so  long  as  the  tenant  Trancosa  went 
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upon  it  as  such  tenant  in  1876  or  1877.  Even  if  he  did 
not  enter  as  tenant  of  Sena  y  Quintana,  his  possession 
could  not  be  adverse  without  color  of  title  from  some 
other  source.  Tyler  on  Eject. ,  pp.  91,  108;  Jackson 
V.  Thomas,  16  Johns.  293,  301 ;  Jackson  v.  Newton,  18 
Johns.  355;  Joy  v.  Stump,  12Pac.  Rep.  929. 

A  prior  possession  is  sufficient  to  entitle  a  party  to 
recover  against  a  mere  intruder,  or  wrongdoer,  or  per- 
son subsequently  entering  without  lawful  right;  and 
where  no  legal  title  is  shown  the  party  showing  prior 
possession  will  be  held  to  have  the  better  right.  Tyler 
on  Eject.,  p.  72,  and  cases  cited;  Hubbard  v.  Barry, 
21  Cal.  321 ;  Hutchinson  v.  Perley,  4  Id.  33 ;  Shultz  v^ 
Arnot,  33Mo.  172;  Wilson  v.  Palmer,  18  Tex.  592; 
Shumway  v.  Phillips,  22  Pa.  St.  151 ;  Tappscott  v. 
Cobbs,  11  Gratt.  172-180;  Jones  v.  Nunn,  12  Ga.469; 
Smith  V.  Leorillard,  10  Johns.  339-354. 

Catron,  Knaebel  &  Clancy  for  defendant  in 
error. 

The  first  document  is  not  signed  by  Vicente  Mar- 
tin, personally,  nor  by  him  as  agent,  nor  by  Maria 
Casadas  in  person,  or  by  her  agent.  There  is  no  evi- 
dence in  it  that  he  was  her  agent,  nor  if  he  was  such 
agent  that  he  had  authority  to  convey  the  land  of  her 
deceased  husband. 

The  second,  which  purports  on  its  face  to  be  a 
conveyance  of  Vicente  Apodaca  and  Vicente  Martin  to 
Tomas  de  Sena,  is  not  signed  by  either  of  them,  nor  by 
any  one  for  them. 

Under  the  Spanish  law  a  sale  of  real  estate  must 
be  made  before  a  notary  public  in  public  writing  *'en 
escritura  publica.''     Escriche,  pp.  1529,  1530. 

As  to  definition  of  * 'escritura  publica,''  or  publio 
writing,  see  Id.,  p.  637. 

As  to  how  the  public  writing  or  instrument  shall 
be  made  and  authenticated,  see  Law  1,  title  23,  book 
10,  Novissima  Recopilacion ;  Escriche,  pp.  886,  888. 
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As  to  character  of  the  '^procuracion'^  or  power  of 
attorney  required  under  the  Spanish  law,  see  Escriche, 
p.  1197;  Id.,  p.  1353. 

The  pretended  deed  of  the  heirs  of  Tomas  Sena,  as 
the  record  shows,  was  made  while  defendant  was  in 
possession,  claiming  adversely.  It  is,  therefore,  cham- 
pertous. 

Lee,  J. — This  is  an  action  of  ejectment,  brought 
by  Miguel  Salazar,  the  plaintiff  in  error,  against  the 
defendant  in  error,  Robert  H.  Longwill,  to  recover  pos- 
session of  certain  real  estate  situated  in  precinct  number 
4  in  the  county  of  Santa  Fe,  known  as  the  ^^Ranchito 
Largo,"  and  for  damages  for  the  detention  of  the  same. 
The  action  being  under  the  statute,  the  defendant's 
plea  of  not  guilty  put  in  issue  the  right  of  the  plaintiff 
to  possession,  and  all  other  questions  raised,  and  mat- 
ters charged  in  the  plaintiff's  declaration.  The  issues 
being  thus  joined,  they  proceeded  to  trial.  The  plain- 
tiff introduced  his  evidence,  whereupon  the  defendant's 
counsel  moved  the  court  to  instruct  the  jury  to  return 
a  verdict  for  the  defendant,  which  motion  was  sustained 
for  the  reason  that  the  evidence  failed  to  suit  the  case, 
and  the  jury,  by  direction  of  the  court,  returned  a 
verdict  for  the  defendant.  The  plaintiff  moved  for  a 
new  trial,  which  was  overruled,  and  by  a  writ  of  error 
brings  the  case  to  this  court,  and  assigns  the  following 
grounds  of  error:  (1)  That  the  court  erred  in  exclud- 
ing from  the  jury  the  first  document  offered  in  evidence 
by  the  plaintiff  below;  it  purporting  to  be  a  certificate 
of  conveyance  from  Maria  Gasadas,  widow  of  Vicente 
Apodaca,  to  Tomas  Sena,  of  a  portion  of  the  lands  in 
dispute,  and  executed  on  the  thirtieth  day  of  July,  A. 
D.  1821.  (2)  That  the  court  erred  in  excluding  from 
the  jury  the  second  document  offered  in  evidence  by 
the  plaintiff  below ;  it  purporting  to  be  a  conveyance 
from  Vicente  Apodaca  and  Vicente  Martin  to  Tomas 
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Sena,  of  a  portion  of  the  lands  in  dispute,  and  purport- 
ing to  have  been  executed  by  an  alcalde  on  the  twelfth 
day  of  September,  1807.  (3)  That  the  court  erred, 
because  at  a  later  stage  of  the  trial,  and  after  evi- 
dence had  been  given  tending  to  show  possession  of 
the  lands  in  dispute  in  the  ancestors  of  plaintiff  in 
error's  grantors,  the  court  again  refused  to  allow  plain- 
tiff in  error  to  give  the  above  described  documents  in 
evidence  to  the  jury,  but  excluded  the  same  again  from 
the  jury.  (4)  That  the  court  erred  in  refusing  to  allow 
any  testimony  as  to  who  were  the  heirs  of  Tomas  Sena, 
except  from  absolute  personal  knowledge,  and  excluded 
from  the  jury  testimony  as  to  the  general  reputation 
in  the  family  of  the  descendants  of  Tomas  Sena  as 
to  who  were  his  heirs,  and  refused  to  allow  plaintiff 
in  error  to  show  that  certain  persons  were  recog- 
nized and  treated  in  the  family  as  such  heirs,  and 
excluded  such  testimony  from  the  jury.  (5)  That  the 
court  erred  in  refusing  to  allow  testimony  to  be  given 
to  the  jury  as  to  the  actual  occupancy  of  thel  and  in  dis- 
pute by  permission  of  Jose  D.  Sena,  after  the  death  of 
Miguel  Sena  y  Quintana  in  1875,  and  in  excluding  such 
testimony  from  the  jury.  (6)  That  the  court  erred  in 
excluding  from  the  jury  the  deed  offered  in  evidence, 
executed  July  4,  1887,  and  recorded  July  15,  1887, 
from  persons  reciting  in  said  deed  that  they  were  the 
heirs  of  Tomas  Sena  to  the  plaintiff  in  error,  convey- 
ing the  land  in  controversy.  (  7 )  That  the  court  erred  in 
excluding  from  the  jury  other  relevant,  material,  and 
competent  testimony  offered  by  plaintiff  in  error  on 
the  trial  in  the  court  below  in  support  of  his  case,  and 
which  should  have  been  allowed  in  evidence.  (8) 
That  the  court  erred  in  giving  its  instructions  to  the 
jury  to  return  a  verdict  for  the  defendant  below  over 
the  objections  of  the  plaintiff  in  error,  and  in  refusing  to 
allow  the  jury  to  consider  the  evidence  which  it  had 
before  it. 
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The  principal  question  for  review  arises  upon  the 
exclusion  of  certain  documents  offered  in  evidence  by 

the  plaintiff  as  the  foundation  of,  or  in 
^cTcnMocuiiiemsT  support  of,  Ms  title.    We  will  consider 

this  ruling  more  fully  than  any  of  the 
other  points  made,  for  we  think  it  is  decisive  of  the 
case.  The  documents  were  ancient  documents,  and 
therefore  to  be  considered  with  the  presumptions  that 
come  to  the  support  of  imperfect  instruments  of  more 
than  thirty  years  old.  The  documents  thus  offered  in 
evidence  in  this  case  were  evidently  attempts  to  make 
conveyances  under  the  laws  of  Spain,  in  force  here  at 
the  time.  The  first  one  offered  was  dated  in  the  year 
1821,  and  executed  by  Don  Diego  Montoya,  a  constitu- 
tional alcalde.  The  grantors  did  not  sign  the  same,  for 
the  reason,  as  the  alcalde  certifies,  that  they  did  not 
know  how.  The  other  document  was  dated  in  the 
year  1807,  before  Don  Jose  Miguel  Tafoya,  acting 
alcalde  for  the  town  of  Santa  Pe.  The  party  making 
the  deed  was  not  present,  but,  as  recited  in  the  docu- 
ment, was  at  home,  sick  in  bed ;  and  the  instrument 
was  not  signed  by  the  grantor,  or  by  anyone  for  her. 
Nor  was  there  any  authority  in  writing  or  power  of 
attorney  exhibited  or  offered  in  evidence,  whereby  the 
alcalde  was  authorized  to  execute  the  document.  They 
were  in  the  Spanish  language,  and,  when  translated 
into  the  English  language,  read  as  follows: 

** Document  No.  8.  At  the  city  of  Santa  Fe,  New 
Mexico,  on  the  thirtieth  day  of  the  month  of  July, 
and  current  year  of  one  thousand,  eight  hundred  and 
twenty-one,  before  me,  Don  Diego  Montoya,  constitu- 
tional alcalde  of  said  city,  personally  appeared  Vicente 
Martin  and  Don  Tomas  Sena,  both  residents  of  this 
city,  and  the  former  stated  that  whereas  his  aunt, 
Maria  Gasadas,  is  sick  in  bed,  and  it  is  impossible  for 
her  to  come  to  witness  the  execution  of  the  present 
instrument,  she  has  requested  him,  in  the  presence  of 
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two  witnesses,  of  this  same  place,  to  state  in  her  name 
that  her  husband,  Don  Vicente  Apodaca,  deceased, 
sold  to  the  said  Don  Tomas  Sena,  in  the  month  of 
April  of  last  year,  1820,  a  piece  of  land  known  as  the 
'Ranchito  Largo,'  which  is  situate  in  this  city,  and  it 
consists  of  one  hundred  and  seventy-seven  and  a  half 
varas  from  north  to  south,  and  from  east  to  west  on 
the  north  side  of  eighty-one  and  a  half  varas,  and  on 
the  south  of  sixty-three  and  a  half  varas;  the  bounda- 
ries of  the  said  land  being,  on  the  north,  the  main  road 
that  turns  off  from  the  Tenorio's  house,  which  goes  by 
the  Martinez  house;  on  the  south,  the  arroyo  called 
'Los  GarambuUos,'  on  the  east,  lands  of  the  said  pur- 
chaser; and  on  the  west,  lands  of  Senor  Mateo  Garcia, 
— for  which  land  no  instrument  has  been  executed  to 
him ;  and  in  consideration  of  the  fact  that  she  knows 
that  the  said  bargain  was  made,  and  that  in  virtue 
thereof  she  has  received,  to  her  perfect  satisfaction  and 
contentment,  twenty-one  dollars  and  three  reales  in 
cash,  desiring  to  remedy  the  said  defect  in  the  name  of 
her  deceased  husband,  and,  on  account  of  her  present 
inability,  delegating  for  that  purpose  her  authority  to 
her  said  nephew,  Vicente  Martin,  it  is  her  will  that  it 
be  stated  that  the  bargain  made  of  said  land,  being 
true  and  legal  as  it  is,  it  is  also  true  that  she  was  con- 
tented and  satisfied  with  the  said  sum,  and  in  virtue 
thereof,  if  the  said  land  is  or  may  be  worth  more,  of 
the  excess  she  makes  to  him  a  gift  and  donation,  pure, 
simple,  perfect,  and  irrevocable,  which  the  law  calls 
'inter  vivos,'  and  that  she  gives  it  to  him  free  of  any 
annuity,  rent,  mortgage,  or  other  incumbrance,  in 
order  that  he  may  freely  use  it  in  the  manner  that  he 
may  choose,  without  anyone  interfering  with  him, 
neither  she,  her  children,  heirs,  nor  successors;  and  in 
case  anyone  should  oppose  it,  she  requests  the  justice  of 
his  majesty  that  they  be  not  heard  either  in  or  out  of 
court,  binding  her  children,  on  the  contrary,  to  this 
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guaranty  until  they  place  him  in  quiet  and  peaceable 
possession,  concerning  which  she  renounces  any  and  all 
laws  which  may  operate  in  her  favor,  submitting  herself 
to  the  fulfillment  of  this  instrument  as  if  it  were  by 
definite  sentence  pronounced  by  a  competent  judge, 
acquiesced  in  and  not  appealed  from;  and,  as  she 
knows  it  is  an  act  of  justice,  she  desires  this  to  be  com- 
plied with,  and  that  it  be  considered  as  the  said  sale, 
without  alleging  the  defect  that  up  to  this  date  the 
proper  instrument  had  not  been  executed;  to  that  end, 
and  in  order  that  the  present  may  have  the  necessary 
force  and  validity,  requesting  the  present  constitutional 
alcalde  to  sanction  it  by  his  authority  and  judicial 
decree;  and  I,  the  said  constitutional  alcalde,  stated 
that  I  sanctioned  and  did  sanction  it  in  so  far  as  I  am 
authorized  by  law.  I  certify  that  Maria  Casadas  is 
dangerously  ill,  and  that  for  that  reason,  with  full 
knowledge,  it  has  been  her  will  that  her  nephew, 
Vicente  Martin,  should  appear  her  name,  who,  com- 
paring all  that  he  has  stated,  and  which  is  here  set 
forth,  with  that  which  in  the  presence  of  the  two  wit- 
nesses recently  and  for  the  sake  of  due  formality  the 
said  Casadas  has  finally  stated,  it  has  all  been  found  to 
be  certain  and  true.  In  testimony  whereof,  and  in 
order  that  the  present  instrument  be  entitled  to  the 
same  credit  as  if  it  had  been  executed  by  order  of  the 
deceased  Don  Vicente  Apodaca,  I  signed  it  with  the 
same  witnesses,  who  made  a  cross,  not  knowing  how 
to  write.  The  secretary  of  the  municipality  of  this  city 
signing  this  document  of  security,  it  being  noted  that 
use  has  been  made  of  the  present  common  paper  on 
account  of  there  being  none  of  any  stamp  in  this  prov- 
ince.    To  all  of  which  I  certify. 

'*DiEGO  MoNTOYA.     [ScroU.] 

"Witness:  Vicente  X  Q-arci a. 

*' Witness:  JosE  Miguel  Tenorio. 
''Before  me,  Francisco  Perez  Serrano  [Scroll.], 

' ' Secretary  of  the  Municipality. '  ^ 
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* 'Document  No.  3.  At  the  town  of  Santa  Fe,  on 
the  twelfth  day  of  the  month  of  September,  one  thou- 
sand, eight  hundred  and  seven,  before  me,  Don  Jose 
Miguel  Tafoya,  acting  alcalde  of  this  said  town,  ap- 
peared Vicente  Apodaca,  Vicente  Martin,  and  Tomas 
de  Sena,  all  three  residents  of  this  aforesaid  town, 
whom  I  certify  I  know,  and  the  two  Vicentes  stated 
that  they  gave,  and  in  eilect  they  did  give,  to  the  said 
Tomas  de  Sena,  in  legal  sale,  a  piece  of  cultivated  land 
which  is  at  the  Banchito  Largo,  and  [of]  this  land  that 
which  Vicente  Apodaca  sold  consists  of  fifty  varas,  and 
that  which  Vicente  Martin  sold  consists  of  one  hundred 
and  thirty-eight  varas,  both  pieces  comprising  one 
tract;  and  its  boundaries  are,  on  the  north,  an  arroyo; 
on  the  south,  the  Arroyo  de  los  GarambuUos;  on  the 
east,  the  lands  of  the  said  Vicente  Martin ;  and  on  the 
west,  the  land  of  the  said  Vicente  Apodaca, — which 
lands  both  vendors  sold  to  him  for  the  price  and  sum 
of  one  hundred  and  thirty-eight  dollars  in  the  currency 
of  the  country,  which  said  vendors  acknowledge  hav- 
ing received  from  the  hand  of  Tomas  de  Sena,  to  their 
satisfaction  and  contentment,  with  which  they  declare 
that  they  are  satisfied,  and  paid  for  the  value  of  said 
land ;  and,  if  it  is  or  may  be  worth  more,  of  the  excess 
and  greater  value  they  make  to  him  a  gift  and  dona- 
tion, pure,  simple,  perfect,  and  irrevocable,  which  the 
law  calls  [two  words  are  here  erased  in  the  original; 
they  were  doubtless  the  words  '*inter  vivos"] ;  and  that 
they  cede  and  convey  to  the  said  purchaser  the  right  of 
action  and  seignority  which  they  had  in  said  land,  in 
order  that  as  his  own  he  may  use  it,  selling  or  alien- 
ating it,  without  any  suit  or  claim  being  brought  against 
him  either  by  them,  their  children,  heirs,  successors, 
either  now  or  at  any  time;  and,  in  case  they  should 
bring  it,  may  they  not  be  heard  either  in  or  out  of 
court ;  and  that  they  will  appear  in  his  defense  until  they 
leave  him  in  quiet  and  peaceable  possession ;  to  which 
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guaranty  they  bind  their  present  and  future  property, 
real  and  personal,  that  they  annul  [waive]  any  and  all 
laws  that  may  operate  in  their  favor,  and  they  will  not 
avail  themselves  thereof,  either  now  or  at  any  time; 
and  they  both  submit  themselves  to  the  royal  justices 
of  his  majesty,  and  particularly  to  those  of  this  town,  in 
order  that  to  the  fullest  extent  they  may  urge  and  compel 
them  to  the  fulfillment  of  this  instrument  as  if  it  were 
by  the  definitive  sentence  pronounced  by  a  competent 
judge,  acquiesced  in,  and  not  appealed  from.  All  of 
which  they  executed  before  me,  and  they  requested  me, 
for  the  greater  force  and  validity  of  this  instrument, 
to  sanction  it  by  my  authority  and  judicial  decree;  and 
I,  said  alcalde,  state  that  I  did  and  do  sanction  it  in  so  far 
as  I  am  authorized  by  law.  I  certify  that  I  know  the 
grantors,  who  did  not  sign,  as  they  did  not  know  how. 
I  signed  it  with  those  attending  me  acting  by  special 
authority  for  lack  of  a  public  or  royal  notary,  of  which 
there  is  none  of  any  kind  in  this  province.  To  all  of 
which  I  certify. 

*  *  JosE  Miguel  Tafoya.  [  Scroll.  ] 
* 'Attending:  Antonio  Tafoya.  [Scroll.] 
** Attending:  Francisco  Baca.  [Scroll.]" 
These  instruments  were  attempted  to  be  executed 
under  the  laws  of  Spain,  then  in  force  in  this  territory 
as  a  province  of  Mexico,  and  under  the  Spanish  law  a  sale 
of  real  estate  was  made  before  a  notary  public  by  what 
was  termed  a  ^'public  writing''  (en  escritura  publica). 
A  ^'public  writing''  is  thus  defined:  **  *Public  writing,' 
is  that  which  is  made  by  a  notary  public  in  the  pres- 
ence of  the  parties  who  execute  it,  with  the  assistance 
of  two  witnesses;  the  parties  in  interest  signing  it,  or, 
at  their  request,  either  of  the  witnesses,  with  the  said 
notary."  Escriche,  p.  637.  '* Public  Instrument.  In 
general,  it  is  every  writing  authorized  by  a  public  func- 
tionary in  matters  pertaining  to  his  office  or  position, 
as  has  been  already  indicated  in  the  two  preceding 
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articles,  but  more  particularly  by  public  instrument  or 
writing,  is  meant  the  writing  in  which  is  contained  a 
disposition  or  agreement  executed  before  a  notary  pub- 
lic in  accordance  with  the  law,  is  understood,  and  of 
this  kind  of  instruments  we  will  treat  in  this  article." 
*^(1)  In  order  that  the  public  instrument  be  held  as 
authentic,  and  in  accordance  with  the  law,  the  follow- 
ing conditions  are  required:  *  ♦  ♦  (7)  That  the 
writing  being  made,  it  be  read  by  the  notary  to  the 
parties  and  the  witnesses,  and,  the  former  agreeing  to 
its  tenor,  they  shall  sign  with  their  names  and  sur- 
names; *and  if  they  should  not  know  how  to  sign, 
either  of  the  witnesses,  or  any  other  person  who  may 
know  how  to  write,  may  sign  for  him,'  the  notary  mak- 
ing mention  at  the  end  'that  the  witness  signed  for  the 
party  who  did  not  know  how  to  write.'  "  Law  1,  tit. 
23,  bk.  10,  Novissima  Recopilacion.  Escriche,  pp.  886, 
888.  The  civil  law  in  regard  to  the  requirements  of  a 
power  of  attorney  is  essentially  the  same  as  that  of  the 
common  law,  and  it  would  hardly  be  contended  that 
under  the  common  law  a  person  without  a  properly 
executed  power  could  make  a  valid  conveyance  of 
another  person's  land.  Tet  these  documents  might 
very  properly  have  been  admitted  in  evidence  as  ancient 
documents,  tending  to  show  color  of  title,  if  they  were 
offered  alone  for  that  purpose,  with  an  understanding 
that  they  were  to  be  followed  up  with  proofs  that  the 
grantees  took  possession  thereunder,  and  maintained 
the  same  under 'claim  of  title,  until  ouster  by  the 
defendant ;  and  this  proposition  would  have  to  be  sus- 
tained by  the  evidence,  as  it  is  an  elementary  rule  in 
the  action  of  ejectment  that  the  party  claiming  the 
right  to  lands  must  recover,  if  at  all,  on  the  strength 
of  his  own  title.  The  possession  of  the  defendant  gives 
him  a  right  against  every  person  who  can  not  establish 
a  title.  This  is  a  general  rule,  to  which  there  is  no 
exception,  and  has  been  established  by  a  world  of 
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authorities.  See  Taylor,  Eject.,  p.  72,  and  cases  cited. 
The  plaintiff  in  error  does  not  claim  that  the  documents 
offered  in  evidence  by  him  were  legal  deeds,  but  invokes 
for  them  the  ruling  of  the  supreme  court  of  the  United 
States  in  the  case  of  Stoddard  v.  Chambers,  2  How. 
119.  In  that  case  the  deed  was  executed  in  1804.  It 
was  attested  by  two  witnesses,  and  purported  to  have 
been  acknowledged  in  the  presence  of  a  syndic. 

The  deed  had  been  executed  forty  years  at  the  date 
of  that  decision,  and  from  the  time  of  its  execution  to 
the  time  of  the  decision  the  grantees  were  asserting 
their  claim  under  it.  It  was  presented  to  the  commis- 
sioners in  1811,  having  been  filed  with  the  recorder  of 
land  titles  in  the  year  1808;  and  again  it  was  brought 
before  the  commissioners  in  1835,  having  remained  on 
the  file  until  that  time.  Possession  under  the  deed 
was  for  a  time  held  by  Stoddard  himself,  and  became 
so  notorious  that  an  elevation  on  the  land  was  called 
**  Stoddard's  Mound. '^  It  was  held  that  such  a  deed, 
under  such  a  state  of  facts,  was  properly  admitted  in 
evidence.  In  this  case  there  is  no  evidence  that  Tomas 
Sena,  the  grantee,  ever  had  possession  of  any  part  of  the 
land,  or  by  any  act  of  his  ever  asserted  or  pretended  to 
assert  any  claim  of  title  to  any  part  of  it,  unless  it  is 
included  in  a  general  bequest  to  his  heirs  by  his  first  wife, 
which  will  was  executed  in  1835.  The  will,  however,  was 
only  offered  in  evidence  to  show  who  the  heirs  of 
Tomas  Sena  were,  and  not  for  the  purpose  of  showing 
that  the  land  was  included  in  his  will,  or  thereby  in- 
tended to  be  conveyed  to  any  person  or  persons.  The 
documents  were  not  recorded  during  the  lifetime  of 
Tomas  Sena,  or  during  the  lifetime  of  Miguel  Sena  y 
Quintana,  his  son,  who  died  in  the  year  1875,  he  being 
the  party  who,  it  is  claimed  by  the  plaintiff,  in  the  year 
1866  or  1867  set  up  some  claim  of  right  to  the  property. 
Whether  this  right  was  under  or  by  virtue  of  the  doc- 
uments in  question  it  does  not  appear.    So  far  as  the 
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evidence  shows,  his  claim  to  the  property  was  that  of 
his  own.  These  documents,  together  with  the  will  of 
his  father,  were  found,  after  his  death,  in  a  box  which 
had  belonged  to  him.  It  does  not  appear  in  evidence 
that  before  that  time  any  of  the  other  heirs  of  Tomas 
Sena  knew  of  their  existence.  His  acts  of  ownership 
were  to  visit  the  land  a  few  times,  have  it  measured 
with  a  rope,  to  try  and  sell  it,  and  put  it  in  charge  of 
Maj.  Jose  D.  Sena,  to  take  charge  of  it  for  him.  Maj. 
Sena  let  diflEerent  persons  cultivate  different  parts  of 
the  lands.  Some  years  some  parts  of  the  land  were 
cultivated,  some  years  othei'S,  and  some  years  it  re- 
mained idle.  There  are  no  buildings  of  any  kind  on 
the  land,  or  other  evidences  of  exclusive  possession, 
except  a  wire  fence  around  a  small  part  of  the  land. 
The  evidence  does  not  show  when  that  was  constructed 
or  by  whom.  There  is  no  pretention  that  it  was 
erected  by  Miguel  Sena  y  Quintana.  In  fact  the  evi- 
dence shows  the  contrary,  as  Maj.  Sena  states  in  his 
testimony  that  he  does  not  know  who  put  the  fence 
there,  nor  does  he  show  that  it  was  there  while  he  had 
charge  of  the  premises.  Then,  what  was  the  character 
or  eflEect  of  the  acts  of  ownership  exercised  by  Miguel 
Sena  y  Quintana  to  the  locus  in  quo!  It  is  admitted 
by  the  plaintiff  in  error  that  the  documents  in  question 
are  not  deeds  conveying  fee  simple  title.  Then,  in 
order  to  give  them  any  legal  effect,  it  would  have  to 
be  shown  that  Tomas  Sena,  the  person  mentioned  in 
the  documents  as  the  grantee,  or  persons  holding  under 
him,  had  entered  under  them  and  occupied -the  same 
by  claim  of  right,  until  such  possession  ripened  into 
title  by  prescription.  There  is  no  evidence  that  Tomas 
Sena  ever  had  or  claimed  possession  of  the  land,  nor  is 
there  any  evidence  that  Miguel  Sena  y  Quintana 
entered  or  took  possession  as  a  tenant  in  common  with 
the  other  heirs  of  Tomas  Sena,  deceased ;  but,  so  far 
as  the  evidence  goes,  his  possession  was  adverse  to 
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them.  An  ouster  by  a  tenant  in  common  by  his 
cotenants  does  not  differ  in  its  nature  from  any  other 
ouster.  His  entry  was  an  ouster  of  them,  and  his 
possession  was  adverse  to  them,  for  his  assumption  of 
ownership  was  in  himself,  and  clearly  adverse  to  them, 
as  well  as  the  rest  of  the  world;  and,  if  any  title 
inured  to  any  person  by  virtue  of  his  possession,  it 
would  be  to  him,  his  heirs,  or  persons  holding  under 
him,  and  not  to  the  heirs  of  Tomas  Sena,  deceased. 

And  this  brings  us  to  consider  a  deed  offered  in 
evidence,  executed  by  some  forty  persons  on  the  fourth 

Quitclaim  deed:  ^ay  of  July,  1887,  iu  wMch  it  is  citcd  that 
evidence.  ^j^^y  ^^^  ^^^  hcirs  of  Tomas   Sena,   de- 

ceased, and  in  consideration  of  one  dollar  and  other 
good  considerations  quitclaim  whatever  right  or  title 
they  may  have  inherited  as  heirs  of  Tomas  Sena,  de- 
ceased; it  being  thus  set  forth  in  the  deed:  "The 
property  herein  conveyed  is  the  same  property  that  the 
said  parties  of  the  first  part  obtained  and  inherited 
from  Tomas  Sena,  deceased,  who  purchased  the  said 
real  estate  from  Vicente  Apodaca  and  Vicente  Martin 
by  deeds  dated  September  12,  1807,  and  July  30, 
1821, '^  etc.  And  this  deed  does  not  purport  to  convey 
any  other  title  than  that  which  they  may  have  inherited 
as  heirs  of  Tomas  Sena,  deceased,  through  the  at- 
tempted conveyances  before  set  out  and  considered.  It 
is  very  clear  that  those  documents  did  not  convey  to 
Tomas  Sena  any  title,  and  therefore  his  heirs,  who- 
ever they  may  have  been,  could  not  convey  a  title 
through  inheritance  from  the  said  Tomas  Sena  as 
derived  by  him  through  those  documents.  The  court 
was  therefore  right  in  excluding  this  deed  as  evidence 
from  the  jury. 

There  are  errors  assigned  upon  the  rulings  of  the 
court  in  excluding  certain  testimony  from  the  jury, 
which  was  claimed  tended  to  show  who  the  heirs  of 

Vol.  5  n.  m. — 36 
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Tomas  Sena  were.  This  testimony  could  only  become 
Exclusion  of  ev-  material  aftcF  they  had  established  a  title 
teSSJ!  ""*"  in  Tomas  Sena,  which,  according  to  the 
view  we  have  taken  of  the  case,  the  plaintiflEs  failed  to 
do.  Therefore  the  testimony  in  that  regard  was  imma- 
terial,  and  errors,  if  any  were  omitted,  in  relation 
thereto,  would  be  regarded  immaterial,  and  can  not 
have  any  effect  here. 

It  is  also  claimed  that  the  court  erred  in  directing 
a  verdict  for  defendant.     This  was  practically  settled 

Evidence-    vcr-      ^^  SUStaiuiug    thO    rullUg  of   thC    COUrt  bc- 

^*^'-  low  in  excluding  from  the  jury  as  evidence 

the  title  papers  oflEered  by  the  plaintiff  in  error.  Those 
papers  being  excluded  there  was  no  evidence  to  sup- 
port a  verdict,  and  the  court  very  properly  instructed 
the  jury  to  return  a  verdict  for  the  defendant, 
for  the  reason  that  the  law  presumes  a  person  in 
possession  of  real  estate  has  a  valid  title  thereto,  and 
this  presumption  can  only  be  overcome  by  proving  the 
title  out  of  such  party.  Finding  no  substantial  error, 
the  judgment  will  be  aflBrmed. 

O^Brien,  C.  J.,  and  McFie,  Freeman,  andSEEDs, 
JJ.,  concur. 


[No.  412.    January  Tenn,  1891.] 

BACHELDER  BROTHERS,  Plaintiffs  in  Error, 
V.  FRANCISCO  CHAVES,  Defendant  in 

Error. 

Sheriff— Exeotttion,  Variakci  Between  and  Judgment,  Ambndicsnt 
OF— Liability  of  Sheriff  For  Refusal  To  Enforce. — In  an  action 
on  the  case  against  a  sheriff  for  refusal  to  enforce  the  leyy  of  an 
execution  in  his  hands,  where  it  appears  there  is  a  variance  between 
the  amount  of  the  execution  and  the  amount  of  the  judgment  on 
which  it  was  issued,  such  variance  does  not  render  the  execution 
void,  but  only  voidable.  It  may  be  amended  at  any  time,  even  on 
the  return  day,  or  after  its  return,  so  as  to  conform  in  amount  to  the 
judgment;  and  such  variance  is  no  defense  to  such  action. 
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Id.— Bkfusal  To  Enforce  Execution  Against  Personal  Property  In 
Possession  of  Judgment  DebtoRt— Burden  of  Proof. — Nor  wUl  the 
mere  disolaimer  of  the  judgment  debtor  of  the  ownership  of  personal 
property  in  his  possession,  nor  the  claim  of  another  to  such  property, 
exonse  the  sheriff  for  refusal  to  execute  a  process  in  his  hands 
against  such  property.  Possession  of  personal  property  is  prima 
facie  evidence  of  ownership;  and  it  is  the  duty  of  the  sheriff,  under 
such  circumstances,  to  enforce  the  execution,  unless  he  knows  that 
the  ownership  of  the  property,  though  apparently  in  the  execution 
debtor,  is  really  in  another;  and  if,  without  such  knowledge,  he  fails 
or  refuses  to  do  so,  the  burden  of  proof  is  upon  him  to  show  that  the 
property  was  not  subject  to  execution. 

Id.— Excessive  Leyt— Indevnifting  Bond. — A  sheriff  who  levies  an 
execution  on  the  property  of  the  judgment  debtor,  exceeding  in  value 
the  amount  of  the  judgment,  has  no  right  to  demand  of  the  execu- 
tion plaintiff  an  indemnifying  bond  to  cover  such  excess ;  and  the 
refusal  of  the  plaintiff  to  comply  with  such  demand  will  not  relieve 
the  sheriff  from  liability  for  refusal  to  sell  such  property  to  satisfy 
the  process,  where  the  plaintiff  tenders  him  an  indemnifying  bond  in 
double  the  amount  of  the  judgment;  except  where  such  officer  finds 
but  one  item  of  property,  largely  in  excess  in  value  of  the  process  to 
be  satisfied,  when  he  would  be  entitled  to  indemnity  commensurate 
with  the  value  of  the  property  to  be  levied  upon. 

Errob,  from  a  judgment  in  favor  of  defendant,  to 
the  First  Judicial  District  Court,  Santa  Fe  County. 
Judgment  reversed,  and  cause  remanded  with  direc- 
tions to  permit  plaintiffs  in  error  to  so  amend  the 
execution  as  to  make  it  conform  to  the  judgment  on 
which  it  was  issued. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  B.  Sloan  for  plaintiflEs  in  error. 

Thomas  Smith  for  defendant  in  error. 

When  a  sheriff  levies  an  execution  upon  property 
in  which  the  defendant  has  no  interest,  it  is  his  duty 
to  stop  all  further  proceedings  under  the  levy  as  soon 
as  he  ascertains  the  fact,  and  he  is  not  liable  on  his 
bond  for  failure  to  sell  the  property.  State  v.  Swigart, 
22  Ark.  528. 
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It  is  well  settled  that  where  there  is  a  substantial 
variance  from  the  judgment  the  execution  issued  there- 
on  is  void.  Herman  on  Execution,  sec.  64;  6  Johns. 
282;  15  N.  H.  337;  4  Ired.  381;  2  Conn.  462;  8Cush. 
388;  15  B.  Monroe  (Ky.),  476;  10  Cal.  411;  11  Ala. 
618;  88  Am.  Dec.  780;  36  111.  116. 

A  void  execution  is  one  not  supported  by  the  judg- 
ment.    Herman  on  Executions,  sec.  89. 

An  execution  absolutely  void  can  not  be  amended, 
whether  it  be  a  fif a  or  venditioni  exponas ;  if  illegally 
issued  it  is  a  nullity,  and  no  title  passes  under  a  sale 
through  it.  3  Am.  Rep.  699;  6  Id.  533;  5  Id.  836;  4 
Eand.  427.     See,  also,  Herman  on  Executions,  sec.  69. 

Freeman,  J. — This  was  an  action  on  the  case  insti- 
tuted by  plaintiffs  in  error  against  the  defendant  in 
error  in  the  district  court  of  the  county  of  Santa  Pe. 
The  plaintiffs  in  error  filed  their  declaration  against 
the  defendant  in  error,  at  the  August  term,  1887, 
alleging  that  at  the  July  term,  1884,  of  said  court, 
they  obtained  a  decree  against  the  Texas,  Santa  Fe 
&  Northern  Railroad  Company,  for  $1,346.37,  with 
$100  attorneys'  fees,  and  $89.75  costs;  that  afterward, 
to  wit,  at  the  February  term,  1887,  of  said  court,  **by 
the  consideration  of  said  court,  the  decree  entered  at 
the  July  term,  1884,  was  duly  docketed,  as  provided 
by  law,  for  the  sum  of  sixteen  hundred  and  forty-six 
dollars  and  sixty  cents,  and  costs,  eighty-nine  dollars 
and  seventy-five  cents."  That  afterward,  on  the 
fourteenth  day  of  March,  1887,  an  execution  was  issued 
on  said  judgment,  directed  to  the  defendant  in  error,  as 
sheriff  of  Santa  Fe  county.  That  defendant  in  error 
levied  said  execution  on  the  property  of  the  defendant 
company,  amounting  in  value  to  $3,000.  That  said 
defendant  in  error,  disregarding  his  duty  as  such  sher- 
iff, failed  to  sell  the  property  so  levied  upon,  and 
returned  said  writ  after  it  had  expired,  unsatisfied. 
That  afterward,  to  wit,  on  the  sixth  of  June,  1887,  the 
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plaintiffs  in  error  caused  the  venditioni  exponas  to  be 
issued  to  the  defendant  in  error,  commanding  him  to  sell 
said  property  so  levied  upon ;  and  that  said  defendant 
in  error  refused  to  execute  this  writ,  to  their  damage, 
etc.  The  defendant  filed  two  pleas  to  this  declaration, 
the  first,  a  general  plea  of  not  guilty;  in  a  second  plea, 
he  undertakes  to  justify  his  refusal  to  obey  the  man- 
date of  the  court.  It  is,  in  effect,  a  plea  of  confession 
and  avoidance,  and  sets  up  substantially  the  following 
defense:  He  admits  that  he  was,  at  the  time  charged, 
sheriff  of  Santa  Fe  county.  That  he  received  into  his 
hands  the  execution  set  out  in  the  declaration.  That 
he  levied  the  same  upon  certain  goods  and  chattels, 
which  he  was  informed  and  believed  belonged  to  the 
defendant  company,  but  was  notified  by  said  company 
that  it  did  not  own,  qlaim,  or  have  any  interest  in  said 
property;  and  for  that  reason  the  property  was  not 
sold.  That  said  execution  was  returned,  and  there- 
upon a  venditioni  exponas  was  issued  by  the  clerk, 
and  the  property  which  had  been  formerly  levied  upon 
advertised  to  be  sold.  That  upon  the  day  appointed 
for  the  sale  he  was  notified  by  the  president  of  the 
defendant  company  that  said  goods  were  not  the  prop- 
erty of  the  said  company,  and  was  also  notified  by  the 
Southern  Trust  Company,  of  New  York,  that  said 
goods  belonged  to  the  said  trust  company,  which  for- 
bade the  sale  thereof.  That  thereupon  he  gave  notice 
to  the  attorney  of  the  plaintiff,  that,  unless  an  indem- 
nifying bond  '4n  double  the  value  of  the  property  was 
executed  to  this  defendant,  that  such  property  would 
not  be  sold."  That  the  plaintiffs  in  error  refused  to 
execute  such  bond,  and  thereupon  he  adjourned  the 
sale.  To  this  plea  plaintiffs  filed  their  replication 
denying  that  the  property  levied  upon  belonged  to  the 
trust  company,  and  averring  that  the  property  belonged 
to  the  railroad  company;  and,  further,  that  they,  the 
plaintiffs  in  error,  tended  to  the  defendant  in  error  a 
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good  and  sufficient  indemnifying  bond  in  double  the 
amount  of  the  judgment.  On  this  state  of  the  plead- 
ings the  parties  went  to  trial.  On  the  trial  of  the  cause 
the  plaintiflEs  in  error  offered  to  read  as  evidence  to 
the  jury  the  execution  issued  upon  the  original  judg- 
ment. To  this  the  defendant  in  error  objected,  on  the 
ground  that  the  execution  offered  in  evidence  did  not 
agree  in  amount  with  the  original  judgment.  This 
objection  being  sustained  by  the  court,  they  moved 
for  leave  to  correct  the  execution,  so  as  to  make  it  con- 
form in  amount  to  the  judgment.  This  motion  was 
also  denied.  They  also  offered  in  evidence  the  orig- 
inal and  last  or  ''docketed"  decree  of  the  court,  the 
judgment  docket,  etc.,  all  of  which,  except  the  original 
judgment,  was,  on  the  objection  of  the  defendant, 
excluded.  The  court  thereupon  instructed  the  jury  to 
return  a  verdict  for  the  defendant,  which  was  accord- 
ingly done. 

In  this  we  think  there  was  error.     It  is  admitted 
that  the  execution  differed  in  amount  from  the  judg- 
ment on  which  it  was  issued.     It  is  in- 
mcnt:  variance:  glstcd  by  tho  defendant  in  error  that  this 

amendment.  *' 

variance  rendered  the  process  void,  and 
some  authorities  are  cited  which  seem  to  support  this 
view.  We  think,  however,  that  the  weight  of  authori- 
ties is  to  the  contrary.  In  Herman  on  Executions, 
section  65,  under  the  head  of  ''Void  Executions,''  the 
author  mentions,  among  other  defects  that  render 
the  process  void,  *'a  misrecital  as  to  date  and  amount,'' 
citing  Albee  v.  Ward,  8  Mass.  19.  The  same  author, 
however,  in  section 66,  declares:  "Whenever an  execu- 
tion varies  from  the  judgment  on  which  it  issued,  it 
may  be  amended  by  the  judgment  so  as  to  conform  to 
it;  and,  where  there  is  an  error  as  to  the  amount  to  be 
collected,  it  may  be  amended  at  any  time,  even  on  the 
return  day,  or  after  its  return."  It  is  claimed  by  the 
defendant  in  error,  that  while  such  a  writ,  as  between 
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the  judgment  creditor  and  debtor,  may  be  amended, 
yet  it  can  not  be  so  amended  as  to  charge  the  officer 
refusing  to  execute  it  in  its  defective  form.  In  our 
opinion,  however,  the  officer's  liability  depends,  not  so 
much  upon  the  regularity,  as  upon  the  validity,  of  the 
process.  The  true  rule  is  stated  as  follows:  *'When 
a  writ  from  a  court  of  competent  jurisdiction  is  placed 
in  an  officer's  hands,  he  is  bound  to  execute  it  accord- 
ing to  the  exigency  of  the  writ,  without  inquiry  into 
the  regularity  of  the  proceedings  upon  which  it  was 
grounded.  Nor  can  he  refuse  because  in  his  opinion 
it  is  irregular,  or  that  the  sum  varies  from  the  amount 
for  which  the  judgment  was  rendered."  Id.,  section 
146;  Parmelee  v.  Hitchcock,  12  Wend.  96.  ''The 
cases  recognize  and  affirm  a  distinction  between  process 
which  is  void,  and  that  which  is  merely  voidable,  and 
it  is  repeatedly  stated  that,  when  a  process  is  void,  the 
sheriflE  is  not  bound  to  execute  it,  nor  liable  for  any 
neglect,  partial  or  total.  But  otherwise,  if  the  process 
is  voidable  only ;  because,  if  the  defendant  in  the  exe- 
cution does  not  seek  to  avoid  the  process,  and  where 
the  court  might,  if  applied  to,  allow  an  amendment, 
the  sheriff  can  not  avail  himself  of  the  defect  in  the 
process."    Freem.  Ex'ns,  sec.  103. 

Having  determined  that  the  process,  though  irreg- 
ular, was  not  void,  and  that  it  was  the  duty  of  the 
sheriff  to  have  executed  it,  we  proceed  next  to  inquire 
if  the  justification  set  out  in  his  second  plea  is  sufficient 

to  protect  the  defendant  in  error.  Omit- 
iff'forrefus'aMo  tlug  thc  dctalls,  the  substance  of  this 
tion:  burden  of    defcusc  is  that  thc  defendant  corporation 

proof.  *■ 

disclaimed  the  ownership  of  the  property, 
and  that  the  same  was  claimed  by  a  foreign  corpora- 
tion. This  was  not  sufficient.  The  property  levied  on 
was  in  the  possession  of  the  defendant  corporation ; 
the  defendant  recites  in  his  return  of  the  original 
writ  that  he  believed  it  to  belong  to  the  defendant 
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company.  *'When  an  officer  sues  a  defendant  against 
whom  he  holds  an  execution  in  possession  of  property, 
it  is  his  duty  to  make  a  levy,  unless  he  knows  that  the 
apparent  is  diflferent  from  the  real  ownership."  Id., 
sec.  252. 

Possession  of  personal  property  being  prima  facie 
evidence  of  ownership,  whenever  it  is  shown  that  the 
sheriff  had  knowledge  that  the  defendant  in  execution 
was  possessed  of  personal  property,  and  he  faUs  to  levy 
upon  it,  the  burden  of  proof  is  upon  him  to  show  that 
the  property  was  not  subject  to  execution.''  Taylor  v. 
Wimer,  30  Mo.  129. 

The  plaintiflfe  in  error,  however,  tendered  the  offi- 
cer a  good  and  sufficient  indemnifying  bond  in  a  sum 

equal  to  double  the  amount  of  the  judg- 
indemnifying  "  mcut.  TWs  thc  officcr  declined  to  accept, 
because  it  was  not  in  amount  sufficient  to 
cover  the  value  of  the  property  levied  upon.  In  this, 
we  think,  the  officer  was  in  error.  The  law  authorized 
him  to  levy  upon  only  so  much  property  as  would  be 
sufficient  to  satisfy  the  execution.  If  he  had  made  an 
excessive  levy,  his  demand  upon  the  plaintiffs  in  error 
was,  in  effect,  that  they  should  not  only  indemnify 
him  against  the  consequences  of  a  mistaken  ownership 
of  the  property,  but  against  his  own  wrong  in  having 
made  an  excessive  levy.  A  case  might  occur  in  which 
an  officer  finding  but  one  item  of  property,  and  that 
largely  in  excess  in  value  of  the  process  to  be  satisfied, 
would  be  entitled  to  indemnity  commensurate  with 
the  value  of  the  property  levied  upon.  The  extra- 
ordinary schedule  of  property  levied  on  in  this  case, 
however,  shows  that  the  demand  of  the  defendant  in 
error  was  unreasonable.  The  following  schedule  shows 
the  character  and  items  of  property  levied  upon  to  sat- 
isfy the  execution,  amounting  to  $1,733.97,  to  wit: 
'*Two  locomotives,  one  designated  as  *No.  5,'  the 
other  by  name  as  'General  Meily;'  one  baggage  and 
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express  ear,  numbered  15;  two  passenger  coaches, 
numbered  respectively,  10  and  12 ;  eight  freight  covered 
cars,  numbered  ♦  ♦  *;  nine  flat  cars,  numbered 
*  *  *;  three  coal  cars,  numbered  *  *  *;  40,- 
000  feet  of  manufactured  lumber  and  bridge  timber ; 
eighty-five  large  piles;  7,000  ties;  2,300  splices;  one 
barrel  of  bolts  for  splices ;  forty-seven  kegs  of  railroad 
spikes;  301  long  T  rails,  and  fifty-eight  common  rails; 
also  all  the  roadbed  and  right  of  way  from  the 
southern  end  of  the  track  of  said  company's  road  at 
Santa  Fe  to  the  northern  line  of  Santa  Fe  county ; 
also  the  ties  and  rails  in  place  in  said  roadbed  within 
the  county  of  Santa  Fe."  The  judgment  must  be 
reversed  and  the  cause  remanded  to  the  lower  court, 
with  directions  to  permit  the  plaintiffs  in  error  to  make 
such  amendments  of  the  execution  as  will  make  it  con- 
form to  the  judgment  upon  which  it  was  issued. 


[No.  414.    January  Term,  1891.] 

THE  UNITED  STATES  OF  AMERICA,  Appellees, 
V.  FRANK  SAUCIER  and  JOHN  SAUCIER, 

Appellants. 

Public  Land — Trovkb  for  CurriNa  and  Conversion  op  Timber— Who 
May  Maintain— Evidencb— -Presumption.— An  action  of  trover  by 
the  United  States  against  trespassers  on  the  public  land,  for  the  ont- 
ting  and  conversion  of  timber  thereon,  can  not  be  maintained,  where 
it  appears  from  the  testimony  of  the  register  of  the  United  States 
land  office  that  the  preemptor  has  paid  for  the  land  as  required  by 
law,  the  presumption  being  that  he  has  made  final  proof  and  that  the 
final  certificate  has  been  issued  to  him,  thereby  vesting  in  him  the 
equitable  title  to  the  land,  who  alone  can  maintain  the  action,  under 
section  1882,  Compiled  Laws,  requiring  that  every  action  shall  be 
brought  in  the  name  of  the  real  party  in  interest;  and  the  fact  that  a 
contest  for  the  land  was  heard  in  the  land  office  in  the  year  preced- 
ing the  cutting  of  the  timber  does  not  alter  it,  since,  under  rule  5  of 
practice  in  contest  cases  in  the  local  land  office,  a  contest  may  be 
instituted  as  well  after,  as  before,  the  final  certificate  issues. 
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Id.— Entry—Admissibilitt  op  Eyidenck  to  Show  Character  of  LAin> 
Entered. — ^Nor  will  the  fact  that  the  preemptor  has  entered  the  land 
at  the  land  office  as  agricultaral  land  preclude  inquiry  as  to  its  min- 
eral character.  Such  entries  are  ex  parte,  and  can  not  affect  the 
defendants  in  such  case ;  and  the  question  as  to  the  mineral  charac- 
ter of  the  land  is  a  material  issue,  and  one  of  fact  for  the  jury ;  and  it 
is  error  to  exclude  evidence  of  such  fact. 

Appeal,  from  a  judgment  for  plaintifiE,  from  the 
Third  Judicial  District  Court.  Judgment  reversed,  and 
new  trial  ordered. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Eugene  A.  Fiske  and  Geobge  0.  Pbeston  for 
appellees. 

If  the  defendants  in  this  case  have  lawfully  cut  the 
timber  from  the  lands  of  the  United  States,  they  should 
show  it  as  a  matter  of  defense,  bringing  themselves 
clearly  within  the  license  of  the  act  of  June  3,  1878, 
and  the  regulations  of  August  5,  1866.  15  Opinions  of 
Attorneys  General,  191 ;  Gould's  Notes  on  Rev.  Stats. 
U.  S.,  sec.  3456;  103  U.  S.  697;  12  Pac.  Rep.  851. 

McFiE,  J. — In  this  action  the  United  States  sued 
Frank  and  John  Saucier  in  the  district  court  of  the 
Third  judicial  district,  in  an  action  of  trover.  The 
declaration  was  filed  March  7,  1888,  and  contains  two 

counts,  the  first  charging  that  on  the day  of 

A.  D.  1887,  the  defendants  cut  and  appropriated  to 
their  own  use  five  hundred  trees  of  the  value  of  $500 ; 
the  second  charging  the  appropriation  of  ten  thousand 
feet  of  lumber  of  the  value  of  $250  from  the  public 
lands  of  the  United  States.  October  1,  1888,  defend- 
ants filed  a  demurrer  to  the  declaration,  assigning  the 
following  causes  of  demurrer:  (1)  That  the  first  count 
joins  two  separate  causes  of  action — ^trespass  and  tro- 
ver— and  does  not  allege  the  date  when  committed ; 
(2)  the  second  count  does  not  allege  the  date  of  the 
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wrong  or  injury  complained  of ;  (3)  that  the  declara- 
tion does  not  allege  that  the  lands  were  nonmineral 
from  which  timber  was  taken.  The  cause  was  contin- 
ued by  consent  until  March  term,  1889,  and  on  the 
eleventh  day  of  March,  1889,  the  court  overruled  the 
demurrer.  The  defendants  filed  two  pleas:  (1)  not 
guilty;  and  (2)  that  if  any  timber  was  converted  by 
defendants  it  was  taken  from  mineral  lands ;  that  they 
were  bona  fide  residents  of  the  territory  of  New  Mexico ; 
that  no  trees  were  cut  more  than  eight  inches  in  diam- 
eter, and  that  the  lumber  was  sold  to  bona  fide  resi- 
dents, for  building,  agricultural,  mining,  and  other 
domestic  purposes.  PlaintiflE  joined  issue  on  first  plea, 
and  filed  two  replications  to  second  plea  denying  that 
the  land  was  mineral  in  character.  Trial  was  had  upon 
issues  thus  formed,  by  jury,  and  resulted  in  a  verdict 
for  plaintiff  for  $375.  Motions  for  new  trial  and  in 
arrest  of  judgment  were  overruled,  and  judgment  was 
entered  on  the  verdict.  The  defendants,  to  review  this 
judgment,  brought  the  case  to  this  court  by  appeal. 

The  declaration  alleges,  and  the  proof  shows,  that 
the  land  from  which  the  timber  is  alleged  to  have  been 
taken,  was  sections  21  and  22,  in  township  11  south,  of 
range  9  west,  and  situated  in  Sierra  county,  and  in  the 
Third  judicial  district  of  New  Mexico.  All  of  this  land, 
with  the  exception  of  one  forty  acre  tract  (the  S.  E.  of 
S.  E.  of  sec.  21),  is  included  in  two  preemption  claims 
made  at  the  Las  Cruces  land  office  by  Mr.  Austin 
Crawford  and  Mr.  W.  H.  James.  In  fact  the  only 
attempt  to  locate  the  land  from  which  the  timber  was 
alleged  to  have  been  taken  was  by  witnesses  testifying 
that  the  timber  cut  was  upon  these  claims.  There  is 
no  proof  that  there  was  any  timber  cut  on  the  forty 
acre  tract  in  section  21,  not  embraced  in  these  preemp- 
tion claims.  A  large  number  of  errors  are  assigned, 
chiefly  as  to  the  admissibility  of  evidence,  but  there  are 
two  important  questions  presented  by  this  record: 
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(1)  Did  the  court  err  in  giving  to  the  jury  its  seventh 
instruction?     (2)  Did  the  court  err  in  excluding  evi- 
dence offered  by  defendants  as  to  the  mineral  charac- 
ter of  the  land?    During  the  progress  of  the 
verforconVcr°  trial  Mr.  E.  G.  ShicWs,  at  that  time  regis- 

sion  of  timber:  /•     i        tt      •        t    oi 

evidence:  pre-  tcr  of  thc  United  Statos  land  office  for  the 

sumption. 

Las  Graces,  New  Mexico,  district,  and  cus- 
todian of  the  records  of  said  office,  was  called  as  a  wit- 
ness for  the  plaintiff.  The  records  of  the  office  were 
identified  by  him,  and  were  competent  evidence  in  the 
case.  Bly  v.  U.  S.,  4  Dill.  465.  Mr.  Shields  was 
recalled  by  the  plaintiff,  and  testified  as  follows,  as  to 
whether  the  preemptors  Crawford  and  James  had  paid 
the  United  States  for  the  lands  embraced  in  their  pre- 
emption claims:  Question.  '^State  whether  Mr.  James 
and  Crawford  have  paid  for  this  land  in  pursuance  of 
the  requirements  of  law.  Answer.  Yes,  sir."  The 
record  is  silent  as  to  final  proof  or  the  issuance  of  final 
receipt.  In  1884  the  commissioner  of  the  general  land 
office,  in  his  instructions  to  registers  and  receivers, 
said:  '* There  is  no  authority  for  receiving  proofs  in 
advance  of  action  in  allowing  or  rejecting  am  entry,  and 
you  have  no  authority  to  act  upon  entry  applications 
until  the  party  is  prepared  to  consummate  entry  by 
making  proof  and  payment.  In  other  words,  proof 
and  payment  must  be  made  at  the  same  time."  3 
Land  Office  Decisions,  p.  188.  We  must  presume, 
therefore,  in  the  absence  of  proof  to  the  contrary,  that 
the  officers  of  the  government  did  their  duty,  and  that 
final  proof,  showing  full  compliance  with  the  law  by 
the  settlers,  was  made  when  payment  was  made.  In 
fact,  the  register  was  asked,  and  answered  *'that  pay- 
ment was  made  in  pursuance  of  the  requirements  of 
law."  If  that  be  true,  then  the  settlers  had  done  all 
that  the  law  required  of  them,  and  the  further  pre- 
sumption must  then  be  indulged  that  final  receipt  was 
issued  to  these  settlers  for  the  land  from  which  the 
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timber,  if  any,  was  taken.  Mr.  Shields  was  asked,  on 
page  56  of  the  record,  when  payment  was  made,  and 
answered:  ^'I  have  forgotten  the  date  now.  I  think 
it  was  in  June,  1886,  I  said  yesterday.''  The  declara- 
tion alleges  that  the  timber  was  appropriated  ''on  the 

^day  of ,  1887."     No  date  being  fixed,  it  is 

limited  to  the  year  1887.  The  preemptors  had  pur- 
chased and  paid  for  the  land  prior  to  the  alleged  injury. 
The  settlers  having  done  all  they  could,  and  paid  the 
government  for  the  land,  they,  and  not  the  United 
States,  were  the  real  parties  in  interest,  and  had  a 
right  to  the  damage,  if  the  injury  complained  of  had 
been  done.  If  they  had  paid  the  government  for  the 
land,  and  received  their  final  certificate,  they  had  a 
right  to  sell  the  land,  or  mortgage  the  land;  and  it  fol- 
lows that  they  have  the  right  to  punish  a  trespasser 
upon  their  possessions.  If  the  law  has  been  fully  com- 
plied with  by  the  preemptor,  and  he  has  paid  for  the 
land,  and  received  his  final  certificate,  the  certificate  is 
as  good  as  a  patent;  and  until  the  patent  issues,  while 
the  government  had  the  naked  legal  title,  it  holds  in 
trust  for  the  settler,  who  is  the  real  owner  for  all  bene- 
ficial purposes.  After  compliance  with  the  law,  pay- 
ment, and  the  issue  of  final  certificate  of  entry,  the 
land  becomes  segregated  from  the  public  domain .  The 
secretary  of  the  interior,  on  the  nineteenth  day  of  Feb- 
ruary, A.  D.  1885,  in  case  of  timber  trespass  upon  a 
homestead  entry,  which  also  segregates  the  land  from 
the  public  domain,  says:  '*But  if  it  be  conceded  that 
Landrum  has  entered,  and  is  holding  the  land  in  good 
faith,  the  tract  covered  by  the  entry  is  to  be  considered 
as  being  to  all  intents  and  purposes  Landrum's  land; 
and,  if  the  McCombs  have  removed  the  timber  there- 
from without  warrant  the  question  is  one  between  them 
and  Landrum.  The  local  courts  have  jurisdiction  in 
such  cases,  and  Landrum  can  apply  to  them  for  pro- 
tection, or  for  reparation  of  any  injury  that  may  have 
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been  done  him."  3  vol.  p.  Decisions  Secretary  of  In- 
terior, p.  421;  4  Id.  467,  p.  467.  Same  as  to  preemp- 
tion. While  these  decisions  may  not  bind  this  court, 
they  are  very  persuasive,  coming  as  they  do  from  the 
head  of  the  land  department  of  the  government.  In 
Carroll  v.  Safford,  3  How.  460,  Mr.  Justice  McLean 
said:  **When  the  land  was  purchased  and  paid  for,  it 
was  no  longer  the  property  of  the  United  States,  but  of 
the  purchaser.  He  held  for  it  a  final  certificate,  which 
could  no  more  be  canceled  by  the  United  States  than  a 
patent.  It  is  true,  if  the  land  had  been  previously 
sold  by  the  United  States,  or  reserved  from  sale,  the 
certificate  might  be  recalled  by  the  United  States,  as 
having  been  issued  through  mistake.  In  this  respect 
there  is  no  difference  between  the  certificate  holder  and 
the  patentee.''  Myers  v.  Croft,  13  Wall.  290;  Smith 
V.  Ewing,  23  Fed.  Rep.  745.  The  court  below  erred, 
therefore,  in  giving  to  the  jury  the  following  instruc- 
tion: "(7)  I  charge  you  that  the  title  to  these  lands, 
for  the  purposes  of  this  suit,  is  in  the  United  States." 
The  fact  that  contests  have  been  heard  in  the  land 
office  in  August,  1886,  does  not  alter  the  situation,  for 
the  reason  that  it  is  not  shown  when  and  how  the  con- 
tests were  instituted;  and,  under  rule  5  of  practice  in 
contest  cases  in  the  local  land  office,  a  contest  may  be 
instituted  after  the  final  certificate  issues,  as  well  as 
before ;  the  only  difference  being  that  in  that  case  the 
affidavit  in  contest  must  be  forwarded  to  the  commis- 
sioner of  the  general  land  office,  who  directs  a  hearing. 
From  what  has  been  said  it  f oUov/s  that  the  lands  from 
which  the  timber  is  alleged  to  have  been  taken  were 
not  public  lands,  and  the  plaintiff  was  not  the  real 
party  in  interest,  as  required  by  section  1882,  Compiled 
Laws,  which  is  as  follows:  ''Every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest." 
If  it  was  conceded  that  the  lands  belonged  to  the 
United  States,  there  is  still  a  reversible  error  disclosed 
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by  this  record,  in  that  the  court  refused  to  permit  the 
defendants  to  prove  that  the  lands  were  mineral  lands, 
and  compliance  with  the  act  of  congress  of  June  3, 
1878,  under  defendants'  second  plea.    While  it  may  be 

objected  that  the  plea  did  not  state  all  of 

Bntry:  eyldence      i-t        t»      m  a  ^    j.       n    j* 

to  show  charac-  thc  f acts  uccossary  to  a  complete  defense, 

there  was  no  demurrer  to  the  plea,  but 
issue  was  joined  as  to  whether  or  not  the  lands  in  ques- 
tion were  mineral  lands.  The  court,  in  excluding  the 
testimony  as  to  the  mineral  character  of  the  lands, 
practically  excluded  all  of  the  defense,  for,  if  the  plea 
had  been  technically  correct,  it  would  have  been  una- 
vailing for  the  defendants  to  have  proven  compliance 
with  every  other  requirement  of  the  law  of  June  3, 
1878.  The  court  permitted  evidence  to  go  to  the  jury 
as  to  the  mineral  character  of  lands  outside  the  entries 
of  Crawford  and  James,  but  not  of  the  lands  within 
the  entries,  holding,  as  the  court  is  informed,  that  the 
fact  of  their  being  entered  at  the  land  office  as  agricul- 
tural lands  precluded  inquiry  as  to  their  mineral  char- 
acter. The  entries  at  the  land  office  were  ex  parte,  and 
could  not  affect  the  defendants  in  this  case.  Whether 
the  lands  were  mineral  in  character  or  not  was  a  mate- 
rial issue,  and  a  question  for  the  jury.  The  court 
erred,  therefore,  in  excluding  the  testimony.  In  view 
of  the  fact  that  we  have  indulged  some  presumptions 
that  plaintiff  may  be  able  to  rebut  with  testimony  on 
another  hearing  in  the  lower  court,  the  judgment  of 
the  lower  court  will  be  reversed,  and  cause  remanded, 
with  instruction  to  the  lower  court  to  sustain  the 
motion  for  a  new  trial,  and  such  further  proceedings  as 
may  be  deemed  proper. 

O'Bbien,  C.  J.,  and  Seeds,  Lee,  and  Feeeman, 
JJ.,  concur. 
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[No.  419.    January  Term,  1891.] 

WILLIAM  B.  CHILDERS,  Tbustee,  Appellant,  v. 
JOHN  A.  LEE,  ExEcuTOE,  Appellee. 


Landlord  and  Tenant— Oral  Aorekment  For  Lease  For  One 

Tenant  at  Will. — A  tenant  who  enters  upon  the  demised  premises 
under  a  verbal  agreement  for  a  lease,  to  be  made  for  a  term  of  one 
year  at  a  monthly  rental  of  $60  conditionally  on  the  landlord's 
obtaining  a  renewal  of  the  lease  of  the  land  upon  which  the 
premises  are  located,  is  not  a  tenant  from  year  to  year,  but  a  tenant 
at  will,  and  may  vacate  the  premises  without  giving  six  months' 
notice  of  his  intention  to  do  so. 

Id. — Oral  Lease  For  Less  Than  Three  Years — Statute  of  Fraitds. — 
The  proper  construction  of  the  statute  of  frauds  (29  Chas.  2,  chap.  3, 
see.  2)  declaring  oral  leases  to  be  void,  if  for  a  term  not  exceeding 
three  years  where  the  rent  reserved  "shall  amount  to  two  thirds 
part  at  least  of  the  thing  demised,"  is  that  the  rent  reserved  shall 
be  two  thirds  of  the  rental  value  of  the  demised  premises,  and  not 
two  thirds  of  the  value  of  the  fee. 

Appeal,  from  a  judgment  in  favor  of  defendant, 
from  the  Second  Judicial  District  Court,  Bernalillo 
County.    Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

N.  C.  CoLLiEB  and  William  B.  Childebs  for  appel- 
lant. 

The  oral  letting,  being  for  a  lease  not  exceeding 
the  term  of  three  years  from  the  making  thereof,  as 
shown  by  the  evidence,  and  the  rent  reserved  to  the 
landlord  during  the  term  amounting  to  two  thirds 
at  least  of  the  full  improved  value  of  the  demised 
premises,  comes  within  the  exception  in  the  second 
section  of  the  statute  of  frauds,  and  is  good  under  the 
statute.  Childers  v.  Talbott,  4  N.  M.  (Gil.)  336; 
Brown  on  Statute  of  Frauds,  39,  chap.  3,  et  seq. ;  Wood 
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on  Frauds,  sees.  1,  2;  1  Wash.  Real  Prop.,  298,  391; 
Taylor  Landlord  &  Tenant,  sees.  27,  30;  6  Jaeobs 
Fisher's  Dig.,  8139,  eiting  English  cases;  Crosby  v. 
Wadsworth,  6  East,  602,  etc. ;  Huffman  v.  Starkes,  31 
Ind.  474;  Union  Bank  v.  Gettings,  45  Id.  180;  Birck- 
head  v.  Cummings,  33  N.  J.  44;  Shepherd  v.  Cum- 
mings,  1  Caldwell  (Tenn.),  254;  Qano  v.  Vandeveer, 
34  N.  J.  Law,  293;  McDougal  v.  Banks,  13  Ga.; 
Cody  V.  Quittenam,  12  Id.  386. 

Although  the  agreement  may  be  void  under  the 
statute  of  frauds,  yet  when  a  party  enters  upon  the 
premises  under  an  agreement  for  a  lease  for  years  he 
becomes,  by  the  payment  of  rent,  a  tenant  from  year 
to  year. 

Wood  on  Frauds,  sec.  19,  p.  47;  see,  also,  sec* 
21,  etseq.,  p.  55;  Browne  on  Statute  of  Frauds,  sec. 
38,  p.  46;  Taylor's  Land.  &  Ten.,  sec.  11,  p.  44,  chap. 
11;  4  Kent's  Comm.  114;  1  Wash.  Eeal  Prop.  391; 
Stedman  v.  Mcintosh,  4  Ired.  291  (42  Am.  Dec.  121, 
and  note,  p.  132);  Kline  v.  Bickert,  8  Cowen,  225; 
Schuyler  v.  Liggett,  2  Cowen,  660;  Jackson  v. 
Wesley,  9  Johns.  267 ;  Scully  v.  Murray,  34  Mo.  420 ; 
Hammond  v.  Douglas,  50  Id.  420 ; .  Kerr  v,  Clark,  19 
Id.  132 ;  Lounsberry  v.  Snyder,  75  N.  Y.  514 ;  Laugh- 
ran  V.  Smith,  75  N.  Y.  205 ;  Coffin  v.  Lunt  Eich  v. 
Bolton,  14  Am.  Dec.  616  (46  Vt.  84) ;  Lockwood  v. 
Lockwood,  22  Conn.  425;  Cone  v.  Mole,  39  Mich. 
454;  Koplitz  v.  Gustavus,  48  Wis.  48;  Williams  v. 
Ackerman,  8  Oregon,  405;  Waring  v.  L.  &  N.  R.  R. 
Co.,  19  Fed.  Rep.  863;  Lynn  v.  Cunningham,  136 
Mass.  540. 

An  agreement  for  a  lease,  under  which  the  lessee 
enters  upon  possession  and  pays  rent,  will  be  construed 
to  be  a  present  demise.  Taylor  Land.  &  Ten.,  sees, 
41,  43,  44;  Stedman  v.  Mcintosh,  42  Am.  Dec.  133, 
and  note ;  Wood  on  Frauds,  sec.  19,  p.  47 ;  Cushing 

Vol.  5  n.  m. — 37 
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V.  Mills,  6  M.  &  G.  173 ;  Jenkins  v.  Eldredge,  3  Story, 
U.  S.  Cir.  Rep.  325;  Mason  v.  CliflEord,  4  Fed.  Rep. 
180. 

Nor  would  the  failure  of  the  lessor  to  tender  a 
written  lease  justify  the  lessee  in  repudiating  the  con- 
tract. He  should  demand  the  lease.  Fuller  v.  Hub- 
bard, 6  Cowen,  1;  Taylor  Land.  &  Ten.  41,  and  note; 
Goodfellow  V.  Noble,  25  Mo.  60. 

Although  an  oral  lease,  or  agreement  for  a  lease 
be  void  under  the  statute  of  frauds,  yet  if  the  lessee 
enters  under  it  the  contract  will  be  enforced.  Grant 
V.  Ramsey,  7  Ohio  St.  165 ;  Jones  v.  Peterman,  3  S. 
&  R.  543. 

The  tenant  can  not  abandon  the  premises,  after 
taking  possession  and  paying  rent,  without  notice.  4 
Kent's  Comm.  [12  Ed.],  113,  114,  115;  Taylor's 
Land.  &  Ten.,  sec.  59,  p.  48;  1  Wash.  Real  Prop,  39; 
Lyon  V.  Cunningham,  136  Mass.  532;  Emmons  v. 
Scudder,  115  Mass.  367. 

The  claim  that  the  door  was  closed  up  is  no  de- 
fense. An  act  of  trespass  does  not  amount  to  an 
eviction.  Lounsberry  v.  Snyder,  31  N.  Y.  514;  Taylor 
Land.  &  Ten.,  sees.  379,  380. 

Neill  B.  Field  for  appellee. 

Seeds,  J. — This  is  the  second  time  that  this  case 
has  been  in  this  court.  It  is  reported  in  4  N.  M.  168 
as  Childers  v.  Talbott.  The  defendant,  Talbott,  hav- 
ing died  since  the  first  hearing,  his  executor,  John  A. 
Lee,  was  substituted  in  his  place  upon  the  record. 
There  was  a  retrial  before  a  jury,  and,  upon  motion 
of  the  defendant,  the  court  instructed  the  jury  to  find 
for  him.  It  is  an  action  in  assumpsit  against  the 
executor,  Lee,  for  an  alleged  balance  due  upon  a  parol 
lease.  The  appellee  contends  (1)  that  the  lease  was 
void,  as  being  within  the  statute  of  frauds,  in  that  it 
was  not  to  be  performed  within  a  year  of  its  agree- 
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ment;  (2)  that  it  did  not  come  under  the  exception 
mentioned  in  section  2  of  said  statute,  which  provides, 
'* 'Except,  nevertheless,  all  leases  not  exceeding  the 
term  of  three  years  from  the  making  thereof,  where- 
upon the  rent  reserved  to  the  landlord  during  such 
term  shall  amount  to  two  thirds  part  at  the  least  of 
the  thing  demised,"  because  the  amount  in  value 
reserved  as  rent  herein  means  two  thirds  of  the  value 
of  the  fee,  not  the  rental  value;  and  (3)  that  the  con- 
tract testified  to  was  a  mere  executory  agreement  for  a 
lease  in  writing  upon  certain  conditions,  which  were 
never  fulfilled,  and  that,  notwithstanding  the  entry 
and  payment  of  rent,  it  was  never  anything  more  than 
an  agreement  for  a  future  lease,  and  the  occupancy 
was  simply  a  tenancy  at  will.  The  appellant  con- 
tends, upon  the  other  hand,  (1)  that  the  oral  lease  is 
good  under  the  second  section  of  the  statute  of  frauds ; 
{2)  that,  even  if  it  were  not,  when  a  party  enters  under 
an  agreement  for  a  lease  for  years,  he  becomes,  by  the 
payment  of  rent,  a  tenant  from  year  to  year;  (3)  an 
agreement  for  a  lease,  under  which  the  lessee  goes 
into  possession  and  pays  rent,  will  be  construed  to  be 
«  present  demise ;  (4)  a  failure  of  the  lessor  to  tender 
a  written  lease  will  not  justify  the  lessee  in  repudiating 
the  contract, — he  should  demand  the  lease;  (5)  though 
a  parol  lease,  or  an  agreement  for  a  lease,  be  void 
cinder  the  statute  of  frauds,  yet,  if  the  lessee  enters 
under  it,  the  contract  will  be  enforced.  He  assigns  as 
^rror,  therefore,  (1)  the  directing  of  a  verdict  for  de- 
fendant; (2)  in  overruling  the  plaintiflE's  motion  for  a 
new  trial;  (3)  in  giving  judgment  for  defendant. 

As  to  the  first  two  contentions  of  the  defendant, 

there  is  not  now  room  for  argument,  for  while  the  con- 

,      tract  was  not  to  be  performed  within  a 

liANDLORD  and  ^ 

m^WAentilr     J^^^^y  7®*  1*  ^^  ^  leBLSQ  toT  Icss  thau  three 

y^c"*«Lu"Jof    years,  upon  which  the  rent  reserved  was 

^~"^-  at  least  two  thirds  part    of    the    thing 

demised;   and  it  is  now  held  in  this  territory ^    and 
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is  the  general  holding  of  the  courts  of  the  country, 
that  this  means  two  thirds  part  of  the  rental  value 
of  the  demised  premises.  Childers  v.  Talbott,  4 
N.  M.  (Gil.)  336.  Whether  or  no  the  contention  of 
the  appellant  is  correct  depends  entirely  upon  the 
nature  of  the  holding  by  Talbott.  Was  he  holding 
under  the  oral  lease  which  was  to  be  afterward  simply 
put  in  writing?  All  the  testimony  was  introduced  by 
the  plaintiff.  The  testimony  of  the  defendant,  Talbott, 
taken  upon  the  previous  hearing,  was  introduced  by 
the  plaintiff.  The  evidence  was  practically  unanimous 
that  Mr.  Talbott  was  to  have  the  lease  of  the  room  for 
one  year  at  a  monthly  rental  of  $60,  from  April  1, 1883, 
provided  that  the  plaintiff  could  secure  a  renewal  of 
the  ground  lease,  which  terminated  about  June  1, 1883 ; 
that  Talbott  went  into  possession  April  1,1883;  that 
no  lease  in  writing  was  ever  tendered  the  defendant ; 
that  he  objected  to  the  closing  of  a  certain  door  between 
his  room  and  an  adjoining  one  used  as  an  opera  house; 
that  upon  the  failure  of  the  plaintiff  to  open  said  door 
he  returned  the  keys  to  the  plaintiff's  cestui  que  trust, 
and  tendered  the  balance  of  rent  up  to  time  of 
leaving,  which  was  declined,  though  the  keys  were 
retained.  Whether  or  not  this  oral  agreement  between 
Childers  and  Talbott  was  a  lease,  or  only  an  agreement 
for  a  lease,  depends  upon  the  terms  thereof,  and  the 
action  of  the  parties  under  it.  If  there  is  a  condition 
attached  to  the  granting  of  the  lease,  and  it  is  to  be 
subsequently  executed,  it  operates  only  as  an  agree- 
ment for  a  lease.  Tayl.  Land.  &  Ten.  [8  Ed.],  sec. 
39.  * 'Whenever,  therefore,  the  instrument  makes  the 
demise  dependent  on  a  condition  or  stipulation  yet 
to  be  performed,  it  operates  as  an  agreement  only.'* 
Id.,  sec.  40.  It  is  quite  certain,  then,  that  the  agree- 
ment testified  to  was  an  agreement  for  a  lease,  and 
until  Talbott  obtained  a  written  lease,  or  was  entitled 
to  one  under  this  contract,  that  his  holding,  whatever 
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its  character  and  consequences,  depended  entirely  upon 
the  oral  agreement  for  a  lease.  He  entered  under  that. 
It  is  contended,  therefore,  that,  as  the  agreement  was 
for  a  year,  the  law  contemplates  the  taking  possession 
and  paying  the  rent  as  a  present  demise,  and  that  the 
tenancy  is  from   year    to  year.     To  this  proposition 

the  appellant  cites  an  array  of  authorities, 
^for^JS"f^o"ne   whlch,  if  iu  polut,  would  be  absolutely 

year:  teoant  at       J^^igJ^^     ^f     ^^^    qUCStiOU.       The     CaSCS    Of 

Kerr  v.  Clark,  19  Mo.  132 ;  Laughran  v. 
Smith,  75  N.  Y.  205,  and  Koplitz  v.  Gustavus,  48  Wis. 
48,  are  typical  of  the  doctrine  contended  for,  yet  in 
each  case  the  contract  was  an  oral  agreement  for  a  term 
of  yeara,  upon  which  term  the  tenant  had  entered  and 
occupied  over  a  year.  It  was  held  in  these  cases  that 
the  terms  of  the  agreement  and  the  acts  of  the  parties 
<?onclusively  showed  that  it  was  an  agreement  for  a 
lease  from  year  to  year.  In  all  these  cases  where  there 
was  any  agreement  for  a  lease,  and  an  entry  under  that 
agreement,  and  the  courts  have  held  the  tenancy  to  be 
in  accordance  with  the  oral  contract,  it  was  possible  for 
the  tenant  at  any  time  to  demand  the  written  lease  and 
for  the  landlord  to  give  it.  In  the  case  at  bar  that  rule 
would  not  hold.  At  any  time  before  the  renewal  of 
the  ground  lease  by  the  plaintiff  it  would  have  been 
impossible  for  the  landlord  to  have  given  a  written 
lease  which  would  have  then  and  there  invested  the  ten- 
ant with  a  term  for  a  year.  Yet  the  contention  is  that 
what  the  landlord  could  not  do  the  law  by  implication 
will  do;  for  the  argument  is  that,  when  the  tenant 
entered  under  the  oral  agreement,  he  at  once  entered 
upon  a  tenancy  from  year  to  year ;  not  when  the  ground 
lease  was  obtained,  but  upon  April  1.  All  the  rights 
of  such  a  tenancy  then  attached  as  against  the  tenant, 
and,  as  the  rights  of  the  landlord  and  tenant  are  recip- 
rocal,  against  the  landlord.  Put  the  position  to  the 
test.  If,  now,  the  plaintiff  had  failed  to  obtain  the 
ground  lease,  could  Talbott  have  sued  Childers  for 
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damage  for  a  failure  to  protect  him  in  his  yearljr 
tenancy?  Clearly  not,  under  the  lease  agreed  for,  for 
that  was  a  conditional  lease ;  but  if,  in  spite  of  that 
condition,  he  was  in  for  a  year  under  the  oral  agree- 
ment, then  the  landlord  could  have  been  held  for  dam- 
ages for  a  failure  to  make  the  term  good.  This  was  not 
contemplated  by  either  the  terms  of  the  agreement  or 
acts  of  the  parties.  It  is  quite  evident  that,  under  th& 
facts  in  this  case,  the  tenancy  here  was  not  from  year 
to  year,  but  at  most  at  will. 

If  the  tenant  had  taken  the  written  lease  which 
had  been  agreed  upon,  when  the  plaintiff  was  in  & 
position  to  give  it,  or  if  it  had  been  tendered  him,  and 
without  a  legal  reason  he  had  refused  it,  there  would 
then  have  been  no  question  but  that  the  term  would 
have  been  changed  into  one  from  year  to  year.  But 
there  is  no  evidence  whatever  that  a  written  lease  was 
ever  tendered  him ;  suchlease  was  to  be  given  when  the^ 
plaintiff  obtained  a  renewal  of  the  ground  lease.  The 
presentation  of  such  a  lease  may  reasonably  have  been 
considered  notice  that  the  plaintiff  had  received  the 
renewal  lease.  The  fact  that  the  plaintiff  did  receive 
the  renewal  lease  did  not  raise  any  obligation  upon  the 
part  of  Talbott  to  demand  that  the  plaintiff  should  do- 
what  he  agreed  to  do.  If  the  plaintiff  sought  to  hold 
Talbott  upon  a  contract  which  was  to  be  in  writing, 
and  he  was  to  place  it  in  that  form,  it  was  his  duty  ta 
do  so,  not  Talbott's.  The  cases  cited  by  the  plaintiff, 
being  Fuller  v.  Hubbard,  6  Cow.  1,  and  GoodfeUow 
V.  Noble,  25  Mo.  60,  do  not  sustain  the  principle  con-^ 
tended  for.  The  fatal  error  upon  which  the  plaintiff 
bases  his  whole  case  is  in  assuming  that  the  agreement 
for  a  written  lease  upon  conditions,  and  an  entry  there- 
under, is  the  creation  of  a  tenancy  from  year  to  year 
absolute  in  its  character,  which  binds  the  defendant  to* 
pay  a  year's  rent,  unless  six  months'  notice  of  intention 
to  vacate  is  given.  The  acts  of  Talbott  in  objecting  to- 
the  closing  of  the  door,  and  leaving  because  of  the 
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failure  upon  the  part  of  the  plaintiff  to  remedy  it,  must 
be  considered  in  reference  to  the  tenancy  which  he  then 
had, — ^that  at  will.  It  was  that  tenancy  which  he 
terminated  because  of  the  alleged  wrong  of  the  plaintiff. 
If  he  had  been  tendered  the  lease  agreed  upon,  and 
accepted  it,  or  without  legal  reason  had  refused  it,  then 
possibly  the  reason  given  for  abandoning  the  tenancy 
would  have  been  fruitless.  The  plaintiff  declared  upon 
a  contract  which  was  only  an  executory  agreement,  and, 
failing  to  prove  himself  entitled  to  rent  thereunder,  the 
rulings  of  the  court  were  proper,  and  the  judgment  is 
affirmed. 

O'Bbien,  C.  J., and  Lee,  Freeman,  and  McFiEJ 
JJ.,  concur. 


[No.  430.    January  Term,  1891.] 

JOHN  F.  LACEY,  Appellee,  v.  JAMES  C.  WOOD- 

WARD  ET  AL.,  Appellants. 

Mines  akd  Mining — ^Ejeotmxnt—Evidenos— Error. — In  an  aotion  of 
ejectment  for  the  reoovery  of  possession  of  a  mine  and  for  damages 
for  its  detention  an  error  of  the  trial  oonrt  in  permitting  the  plainti£f 
to  state  his  opinion  as  to  the  damages  he  sustained  in  oonsequenoe  of 
the  defendants  taking  possession  of  the  mine,  where  the  oonrt  finally 
raled  that  the  witness  might  testify  as  to  what  was  embraced  in  the 
name  of  ''rents  and  profits,"  but  that  the  question  as  to  the  assess- 
ment of  damages  was  to  be  determined'  by  the  statute,  to  which  ruling 
there  was  no  objection,  nothing  was  left  for  the  defendants  to  com- 
plain of,  in  their  assignment  of  error  on  that  ground. 

Id.— Trial— Admissibilitt  of  Testimont  After  Gloss  of  Case. — 
Whether  the  trial  court  can  permit  a  witness  for  plaintiflF  to  be  recalled, 
after  the  close  of  defendants'  case,  to  answer  a  question  overlooked 
on  the  direct  examination,  is  a  matter  resting  in  the  sound  discretion 
of  the  court,  and  can  not  be  assigned  as  error. 

Id.— Location  Claim— Annual  Labor— Forfeiture. — ^A  mining  claim 
is  not  forfeited  by  the  failure  of  the  locator  for  one  year  to  perform 
the  annual  labor  required  by  the  act  of  congress  of  May  10,  1872, 
Inhere  he  resumes  the  work  in  good  faith  before  a  yalid  location  is 
made  by  others. 
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Id. — GoKTLiCT  OF  EviDENCS. — Where  there  is  a  substantiiil  oonfliot  of 
evidenoe  the  verdict  of  a  jury  will  not  be  distarbed,  unless  errors  of 
law  oocar  at  the  trial,  as  this  court  has  held  again  and  agliin. 

Appeal,  from  a  judgment  in  favor  of  plaintiff, 
from  the  Third  Judicial  District  Court,  Sierra  County. 
Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Elliott  &  Pickett  for  appellants. 

This  case  should  be  reversed,  because  the  verdict 
is  against  the  evidence,  and  the  preponderance  of  the 
evidence  is  in  favor  of  the  defendants  on  every  issue. 
1  Q-raham  &  Waterman  on  New  Trials,  p.  367,  sec. 
2190,  Comp.  Laws,  N.  M. ;  Hopkins  v.  Orr,  124 
U.  S.  510. 

If  the  original  locator  fails  to  do  the  annual  assess- 
ment work  on  a  claim,  but  resumes  work  upon  the  claim 
before  anyone  attempts  to  relocate  the  same,  he  must 
continue  his  resumption  of  work  until  he  performs  the 
full  annual  assessment,  or  the  claim  is  open  to  reloca- 
tion.    Du  Prat  V.  James  et  al.,  65  Cal.  555. 

Bell  &  Weight  and  Bail  &  Aucheta  for 
appellee. 

It  was  perfectly  competent  for  plaintiff  to  show  the 
value  of  his  ores,  that  he  was  prevented  by  defendants 
from  prosecuting  his  claim  on  the  mine  and  shipping 
its  product,  and  those  acts  had  occasioned  ''loss  of 
time  which  had  value  to  him.''  Wade  v.  Leroy  et  al., 
20  How.  (U.  S.)  34. 

In  an  action  for  damages  evidence  showing  the 
business  in  which  the  plaintiff  was  engaged,  its  extent, 
and  consequent  loss  arising  to  him  from  his  inability  to 
prosecute  it,  is  relevant  and  pertinent  as  enabling  the 
jury  to  fix  with  some  certainty,  the  direct  and  neces- 
sary damage  resulting.    Nebraska  City  v.  Campbell,  2 
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Blackf.  (U.  S.)  590;  Comp.  Laws,  N.  M.,  sees.  2258, 
2268. 

As  to  the  measure  and  rule  of  damages,  see  2 
Sedg.  Meas.  Dam.  [7  Ed.],  499,  et  seq. ;  2  GreenL  Ev., 
sec.  253. 

The  measure  of  damages  is  the  value  of  the  ore 
taken  from  the  mine.  Meay  v.  Yapperetal.,  23  Cal. 
306. 

Damages  are  recoverable  up  to  the  rendition  of  the 
verdict.     Comp.  Laws,  sec.  2265. 

It  is  not  true  that  the  assessment  work  was  not 
done  in  1887  or  1888.  But  if  it  were  not  done  by  plain- 
tiff, if  he  resumed  work  upon  his  claim  in  1888,  and 
before  any  adverse  claim  was  made  by  defendants, 
under  the  law,  he  could  hold  the  property.  Belk  v. 
Meagher,  104  U.  S.  282;  Pharis  v.  Muldoon,  75  Cal. 
284;  Belcher  v.  Deferrari  et  al.,  62  Id.  160;  1  Fed.  Rep. 
522;  Rev.  Stat.  U.  8.,  sec.  2324. 

Lee,  J. — This  is  an  action  of  ejectment,  brought 
originally  by  plaintiff  against  the  defendants  in  the 
district  court  of  Grant  county,  to  recover  the  posses- 
sion of  the  **Star  of  the  West''  mine,  and  damages  for 
the  unlawful  detention  of  the  same.  The  venue  was 
afterward  changed  to  the  district  court  of  Sierra 
county,  where,  at  the  November  term,  1889,  a  jury 
trial  was  had,  which  resulted  in  a  verdict*  of  guilty 
against  defendants,  and  plaintiff's  damages  were 
assessed  at  $500.  A  motion  for  a  new  trial,  made  by 
the  defendants,  was  overruled  by  the  court,  and  judg- 
ment entered  in  accordance  with  the  verdict,  from 
which  judgment  the  defendants  took  an  appeal  to  this 
court. 

The  first  error  assigned,  and  perhaps  the  principal 

one  in  the  case,   arises  upon  the  following  question, 

MiN.s:  ejectment:  askcd  plaintiff  by  his  counsel,  he  having 

evidence:  error.    \^q^^  iutroduccd  as  a  witucss  lu  his  own 

behalf:     "State,  Mr.  Lacey,  to  the  jury,  what  you 
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regard  as  the  damages  you  have  suffered  in  consequence 
of  these  defendants  taking  from  you  the  possession  of 
that  mine  on  the  fifth  day  of  November,  1888."  The 
question  was  objected  to  for  the  reason  that  it  called 
for  the  opinion  of  the  witness  as  to  the  damages  ho 
might  have  sustained.  The  question  was  clearly  open 
to  the  objection  made,  as  well  as  to  others  that  might 
be  suggested.  But  whether  the  ruling  of  the  court  in 
admitting  it  constitutes  error  in  the  case  must  be  taken 
into  consideration  with  other  rulings  of  the  court  upon 
the  same  question.  In  answering  it  the  witness  said: 
'^Five  thousand  dollars.  I  base  it  on  the  fact  of  having^ 
a  contract  of  at  least  two  car  loads  per  day,  with  the 
understanding  that  it  could  be  increased  right  along  to 
three  or  four  car  loads.  In  a  short  time  after,  I  com- 
menced shipping  iron,  and  putting  it  down  to  the  low- 
est figure,  at  fifty  cents  a  ton,  for  the  royalty,  you, 
gentlemen,  can  figure  the  thing  for  yourselves  for 
eleven  months,  even  at  two  car  loads  per  day."  The 
counsel  for  the  defendants  asked  that  this  testimony  be 
stricken  out,  as  being  entirely  too  remote.  The  court 
ruled  upon  this  motion  as  follows:  *'I  will  have  to 
instruct  this  jury  upon  the  measure  of  damages.  I  will 
not  pass  finally  upon  this  question  now.  I  will  reserve 
my  opinion  until  a  future  stage  of  the  case."  This 
witness  was  recalled  later  in  the  case,  and  was  asked 
practically  the  same  question,  as  follows:  ''Mr. 
Lacey,  state  to  the  jury  whether  or  not  you  have  sus- 
tained any  damages  in  consequence  of  the  defendants 
taking  possession  of  this  mining  property,  and,  if  so, 
state  the  nature  of  the  damages,  in  what  manner  you 
were  damaged  or  injured,  and  the  extent  of  the  injury, 
commencing  from  the  time  of  the  commencement  of 
this  suit,  up  to  the  present  month."  This  question 
was  objected  to  for  the  reason  that  the  rule,  as  fixed  by 
statute,  reads,  ''rents  and  profits  of  such  premises," 
etc.    At  this  time  the  court  ruled  as  follows:   "I  think 
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our  statute  controls  on  the  subject,  and  it  seems  to 
direct  what  can  be  recovered.  The  question  of  what  is 
embraced  in  the  name  of  'rents  and  profits'  is  a  matter 
upon  which  you  may  give  testimony,  but  I  think  we 
have  to  be  governed  by  the  statute  in  regard  to  assess- 
ing damages."  The  question  was  finally  asked  by  the 
counsel  for  plaintiff  in  the  following  form:  **Mr. 
Lacey,  state  to  the  jury  what  would  be  the  reason- 
able value  of  the  rents  and  profits, .  if  any,  of  the 
*Star  of  the  West'  mine  now  in  controversy,  from  the 
time  you  commenced  this  action  to  the  present  time." 
To  this  question  there  was  no  objection,  and,  the 
ruling  having  finaUy  been  in  favor  of  the  appellants, 
and  correct  in  point  of  law,  it  leaves  the  defendant 
nothing  to  complain  of  in  this  assignment  of  error. 

The  fourth  error  assigned  is  as  follows:  '*John  F. 
Lacey,  the  plaintiff,  called  in  rebuttal  after  the  defend- 
Admissibility  of  auts  had  iutroduccd  all  their  tcstimouy,. 

evidence  at  close  ■%      ^  -»    . .      •  •  i  •    «  11 

of  case.  and  closed  their  case  m  chief,  was  asked: 

*Mr.  Lacey,  are  you  a  citizen  of  the  United  States,  and^ 
if  so,  how  long  have  you  been  a  citizen?' " — ^to  the  ad- 
mission of  which  defendants  excepted.  The  record 
shows  that  the  plaintiff,  on  motion  and  by  leave  of  the 
court,  asked  the  question  as  a  question  that  had  been 
overlooked  on  direct  examination.  The  permission 
was  a  matter  resting  in  the  sound  discretion  of  the 
court,  and,  as  such  can  not  be  assigned  as  error.  The 
rule  is  thus  laid  down  by  the  supreme  court  of  the 
United  States  in  the  Philadelphia  &  Trenton  Railroad 
Co.  V.  James  Stimpson,  14  Pet.  448:  '*The  mode  of 
conducting  trials,  the  order  of  introducing  evidence, 
and  the  times  when  it  is  to  be  introduced,  are  matters 
properly  belonging  to  the  practice  of  circuit  courts, 
with  which  the  supreme  court  ought  not  to  interfere." 
The  district  courts  possess  this  discretion  as  fully  as 
other  judicial  tribunals. 
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Exception  was  taken  to  the  ruling  of  the  court  i  n 
refusing  an  instruction  asked  by  the  defendants  on 
Location  claim:   the  trial,  wWch  was  as  foUows:     '^If  you 
forfeiture.  find  f Fom  the  evidence  that  the  plaintiff 

did  not  perform  one  hundred  dollars'  worth  of  work 
on  the  'Star  of  the  West'  mining  claim,  located  by  him 
in  the  year  1883,  in  the  year  1887,  and  that,  if  he 
resumed  work  on  the  said  claim  in  1888,  and  did  not 
perform  work  thereon  to  the  value  of  one  hundred  dol- 
lars before  the  defendants  made  their  location  in 
November  of  that  year,  you  will  find  for  the  defend- 
ants, and  return  your  verdict  accordingly."  If  the  law 
was  correctly  presented  to  the  jury  by  the  court  in  an 
instruction  which  was  given  on  his  motion,  and  which 
was  also  excepted  to  by  the  defendants,  then  the  above 
instruction  was  erroneous  and  properly  refused.  The 
instruction  given  was  as  follows:  ''If  you  believe  from 
the  evidence  that  the  plaintiff  made  a  valid  location  of 
the  'Star  of  the  West'  mining  claim  on  the  first  day  of 
January,  1883,  and  that  he  had  performed  the  necessary 
labor  upon  said  claim,  or  that  if  the  assessment  work 
was  not  done  for  one  year,  but  work  upon  said  claim 
was  resumed  in  good  faith  by  the  plaintiff  prior  to  the 
making  of  a  valid  location  of  part  or  all  of  said  claim 
by  the  defendants  or  other  parties  up  to  and  including 
the  fifth  day  of  November,  1888 ;  and  if  you  further 
believe  that  the  defendants,  or  some  of  theiji,  unlaw- 
fully took  possession  of  said  mining  claim,  or  a  part 
thereof,  and  unlawfully  withheld  from  the  plaintiff  all 
or  a  part  of  said  mining  claim, — ^you  should  find  for 
the  plaintiff."  We  think  the  law  correctly  stated  in 
this  instruction.  It  is  fully  sustained  by  the  supreme 
court  of  the  United  States.  In  Belk  v.  Meagher,  104 
U.  8,  282,  in  an  opinion  rendered  by  Chief  Justice 
Waite,  that  court  says:  "For  all  purposes  of  this 
case  the  law  stands  as  it  would  have  stood  had  the 
original  act  of  1872  provided  that  the  first  annual  ex- 
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penditare  on  claims  then  in  existence  might  be  made 
at  any  time  before  January  1,  1875,  and  annually 
thereafter  until  patent  issued.  If  it  was  not  made  by 
that  time,  the  claim  would  be  open  for  relocation,  pro- 
vided work  was  not  resumed  upon  it  by  the  original 
locator,  or  those  claiming  under  him,  before  a  new 
location  was  made.  Such  being  the  law,  it  seems  to 
us  clear  that,  if  work  is  resumed  upon  a  claim  after 
it  has  once  been  open  to  relocation,  hut  before  a  relo- 
cation has  been  made,  the  rights  of  the  original  owners 
stand  as  they  would  if  there  had  been  no  failure  to 
comply  with  the  conditions  of  the  act.  The  argument 
on  the  part  of  the  plaintiff  in  error  is  that  if  no  work 
is  done  before  January  1,  1875,  all  rights  under  the 
original  claim  are  gone  but  that  is  not,  in  our  opinion, 
the  fair  meaning  of  the  language  that  congress  has 
employed  to  express  its  will,  as  we  think  the  exclusive 
possessory  rights  of  the  original  locator  and  his  assigns 
were  continued  without  any  work  at  all  until  January 
1,  1875,  and  afterward,  if  before  another  entered  on 
his  possession  and  relocated  the  claim,  he  resumed 
work  to  the  extent  required  by  law.  His  rights  after 
resumption  were  precisely  what  they  would  have  been 
if  no  default  had  occurred."  In  this  case  the  evidence 
tends  to  show  that  the  plaintiff  located  this  mine  Jan^ 
uary  1,  1883.  He  performed  his  annual  labor  for  the 
years  1884  and  1885.  In  1886  he  did  not  perform  the 
labor  required.  In  1887  he  resumed  work  on  the  mine, 
and  did  the  assessment  work  for  that  year,  continuing 
in  possession,  and  working  from  November,  1887,  to 
and  through  February,  1888,  performing  his  annual 
work  for  that  year.  He  was  ousted  by  the  defendants 
in  the  fall  of  that  year.  This  statement  of  the  facts 
clearly  brings  the  plaintiff  within  the  provision  as  laid 
down  by  the  supreme  court  of  the  United  States,  which 
is  in  full  accord  with  the  instruction  given  by  the 
court. 
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It  is  argued  by  the  appellants  that  this  court  ought 
to  review  the  evidence,  and  find  that  a  preponderance 
Conflict  of  cvi-   was  othcr  than  as  fouud  by  the  jury, 
dencc  rpj^jg  would  bc  coutrary  to  the  whole  pol- 

icy of  our  government.  The  law-making  power  regards 
juries  as  better  able  to  determine  questions  of  fact  cor- 
rectly than  judges,  or  it  would  do  away  with  the  system 
altogether,  and  submit  all  questions  of  fact,  as  well  as 
of  law,  to  the  courts.  Under  the  law  as  it  exists  this 
€Ourt  has  decided  time  and  again  that  where  there  is  a 
substantial  conflict  in  evidence  the  verdict  of  a  jury 
will  not  be  disturbed,  unless  errors  of  law  occurred 
upon  the  trial.     Corkins  v.  Prichard,  3  N.  M.  278. 

The  judgment  of  the  lower  court  will  be  affirmed, 
and  it  is  so  ordered. 

O'Bbien,  0.  J.,   and  MgFie,   Seeds,  and  Fbee- 
MAN,  JJ.,  concur. 


[No.  461.    January  Term,  1891.] 

In  The  Matter  of  JOHN  H.  SLOAN  and  TEODOEO 

MARTINEZ. 

Habeas  Corpus — Mandamus— Ikjunotiok—Jubisdiotiok  of  Distbiot 
Court. — On  an  application  for  a  writ  of  habeas  corpus,  by  certain 
members  of  the  board  of  county  commissioners  of  Banta  Fe  county, 
for  release  from  commitment,  for  refusal  to  pay  fines  assessed  against 
them  for  contempt  of  court  in  refusing  to  obey  a  writ  of  injunction, 
issued  in  a  certain  mandamus  proceeding,  restraining  them  from 
issuing  certificates  of  election  to  any  other  persons  than  those  men* 
tioned  in  the  writ,  and  from  making  any  record  of  the  result  of  their 
canvass  of  election  returns,  on  the  ground  of  want  of  jurisdiction  of 
the  court  over  the  subject-matter  of  the  proceeding — Held:  Under 
section  13,  chapter  135,  Laws,  1889,  prescribing  the  duties  of  the 
board  of  county  commissioners,  sitting  as  a  canvassing  board,  and 
providing  that,  in  case  of  their  failure  or  refusal  to  perform  those 
duties,  the  district  judge  shall,  on  the  petition  of  any  qualified  voter, 
issue  a  writ  of  mandamus  to  compel  a  performance,  the  district  court 
had  jurisdiction  of  the  subject-matter  of  the  mandamus  proceeding, 
and  the  power  to  issue  a  writ  of  injunction  therein  in  aid  thereof* 
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If  there  were  any  donbt  as  to  this  power  In  the  distriot  eoort,  that 
donbt  would  be  removed  by  section  1,  chapter  117,  Laws,  1889,  pro- 
viding that  saits  in  equity  may  be  begun,  injunctions  granted  *  *  * 
in  aid  of  any  suit  at  law  *  *  *  which  took  effect  on  the  same 
day  as  did  the  statute  supra.  The  term  ''suit  at  law"  is  used  in  its 
broadest  sense,  and  was  intended  to  authorize  the  aid  of  equity  in 
any  pending  legal  proceeding  whenever  necessary  to  give  a  more 
complete  and  effectual  remedy. 

Id.— Contempt— Fines— IRREOULARITT  in  Assesbmxnt  of.— The  fact  that 
the  court,  in  the  proceedings  for  contempt  against  the  petitioners,  for 
refusal  to  obey  the  writ  of  injunction  in  the  mandamus  proceedings, 
assessed  several  different  fines  for  several  distinct  offenses  in  the 
same  proceeding,  would  not  make  void  the  entire  punishment.  It 
was  a  mere  irregularity,  curable  in  the  court  in  which  the  proceeding 
was  had,  or  by  appeal,  and  not  on  habeas  corpus. 

Id. — Ck>NTBMPT— JuBiSDionoN  In  Vacation. — The  objection  of  want  of 
jurisdiction  in  the  court  in  vacation  is  not  tenable.  Under  section 
1829,  Compiled  Laws,  the  courts  of  the  territory  are  always  open, 
and  their  jurisdiction  is  broad  enough  to  include  proceedings  for  con« 
tempt. 

Petition  for  writ  of  habeas  corpus.  Writ  denied, 
O'Bbibn,  C.  J.,  dissenting. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fbancis  Downs,  N.  B.  Laughlin,  Thomas  Smith, 
and  Habbison  Bubns  for  petitioned. 

Edwabd  L.  Babtlett,  solicitor  general,  and  John 
H.  Knaebel  for  the  territory. 

McFiE,  J. — On  the  twelfth  day  of  January,  A.  D. 
1891,  on  petition  of  John  H.  Sloan  and  Teodoro  Mar- 
tinez, alleging,  in  substance,  that  petitioners  were 
unlawfully  confined  and  restrained  of  their  liberty  by 
the  sheriflL  of  Santa  Fe  county,  a  writ  of  habeas  corpus 
issued  out  of  this  court,  directing  Francisco  Chavez, 
sheriflE  of  Santa  Fe  county,  to  bring  the  petitioners 
before  this  court,  to  show  cause  why  petitioners  should 
not  be  discharged.  The  record  discloses  all  of  the  pro- 
ceedings had  before  Edward  P.  Seeds,  associ&te  justice 


^ 
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of  the  supreme  court  of  the  territory  of  New  Mexico^ 
and  judge  of  the  First  Judicial  District  court  thereof, 
of  which  the  county  of  Santa  Fe  forms  a  part,  sitting 
in  chambers  in  the  city  of  Santa  Fe,  in  said  county,  in 
a  certain  mandamus  proceeding,  number  2808,  filed 
November  12,  1890,  entitled  'The  Territory  of  New 
Mexico  ex  rel.  Benjamin  M.  Bead  v.  John  H.  Sloan, 
George  L.  Wyllys,  and  Teodoro  Martinez,  board  of 
county  commissioners  of  Santa  Fe  county,*'  and  a  cer- 
tain proceeding  by  injunction,  number  2809,  filed 
November  12,  1890,  entitled  ' 'Benjamin  M.  Bead,  Jos- 
eph B.  Mayo,  and  Thomas  B.  Oatron  v.  JohnH.  Sloan, 
George  L.  Wyllys,  and  Teodoro  Martinez.**  Upon  the 
hearing,  January  23,  A.  D.  1891,  no  technical  objec- 
tions were  raised  to  the  formality  of  the  proceedings, 
but,  on  the  contrary,  counsel  for  petitioners  denied  the 
jurisdiction  of  the  court  over  the  subject-matter,  and 
the  power  of  the  court  to  issue  the  process  by  which 
petitioners  were  held,  and  contended  that  the  same  was 
void.  The  facts  out  of  which  this  controversy  growB 
are  pretty  fully  stated  in  the  application  for  injunction^ 
which  is  as  follows : 

''Territory  of  New  Mexico,  county  of  Santa  Fe. 
In  the  district  court  for  the  said  county  of  Santa  Fe, 
sitting  for  the  trial  of  causes  arising  under  the  laws  of 
said  territory. 
**To  the  Hon.  Edward  P.  Seeds,  associate  justice  of 

the  supreme  court  of  said  territory,  and  judge  of 

said  district  court. 

''Benjamin  M.  Bead,  Joseph  B.  Mayo,  and  Thomas 
B.  Catron,  residents  of  said  county,  bring  this,  their 
bill  of  complaint,  against  John  H.  Sloan,  George  L. 
Wyllys,  and  Teodoro  Martinez,  also  residents  of  said 
county,  and  show  unto  your  honor:  Complainants 
were  candidates  at  the  election  held  in  said  *  county  on 
the  fourth  day  of  November,  1890,  said  Bead  and  Mayo 
for  the  offices  of  members  of  the  house  of  representa- 
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tives  of  the  legislative  assembly  of  New  Mexico,  and 
said  Catron  for  the  office  of  member  of  the  council  of 
said  legislative  assembly,  and,  as  such  candidates,  were 
voted  for  by  voters  of  said  county,  and,  as  shown  by 
the  election  returns,  received  majorities  of  the  votes 
cast  for  said  offices,  respectively.  Defendants  are  the 
county  commissioners  of  said  county,  and,  as  such,  are 
required  by  law,  within  six  days  after  an  election,  to 
publicly  examine  and  count  the  votes  polled  for  each 
candidate,  and  to  forward  to  the  persons  who  have 
received  the  greatest  number  of  votes  polled  at  any 
election  held  for  members  of  the  house  of  representa- 
tives the  corresponding  certificate  of  election.  That 
defendants  have  assembled  at  the  courthouse  in  the 
county  of  Santa  Fe  for  the  purpose  aforesaid,  but  have 
failed,  neglected,  and  refused  to  count  a  portion  of  the 
votes  polled  at  said  election  for  these  complainants, 
such  portion  being  the  votes  cast  for  complainants  in 
the  precincts  of  said  county  numbered  1,  2,  8,  11,  and 
16 ;  the  returns  of  election  from  said  precincts  being 
before  said  defendants,  and  in  regular  and  perfect  con- 
dition. The  failure  and  refusal  of  defendants  to  count 
said  votes  as  shown  by  said  returns  will  materially  aflfect 
the  result  of  said  count  so  as  to  make  it  appear  that 
persons  other  than  complainants  have  been  elected  to 
said  oflSces,  although  such  is  not  really  the  fact ;  and 
defendants  give  out  and  threaten  that  they  will  make 
and  .deliver,  or  cause  to  be  made  and  delivered,  to 
such  other  persons,  certificates  showing  their  election 
to  the  offices  aforesaid,  and  complainants  believe  that 
they  will  certainly  do  so  unless  restrained  by  an  order 
of  this  court.  If  such  certificates  are  so  made  and 
issued  to  such  other  persons,  great  and  irreparable 
damage  may,  and  probably  will,  result  to  complainants, 
and  to  each  of  them,  and  to  the  public  generally,  and 
the  existence  of  such  certificates  may,  and  probably 
will,  be  the  cause  of  numerous  suits  and  vexatious  and 
Vol.  5  n.  m. — 38 
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expensive  litigation,  as  has  heretofore  been  the  case  in 
this  territory  under  similar  circumstances.  As  soon  as 
the  said  count  by  defendants  is  completed,  complain- 
ants will  institute,  or  cause  to  be  instituted,  in  accord- 
ance with  the  statute,  proceedings  in  mandamus  to 
compel  defendants  to  canvass  all  of  the  returns  of  said 
election  in  said  county;  but  before  such  proceedings 
can  be  made  effective,  and  before  the  complete  canvass 
can  be  made,  defendants  will  issue,  or  cause  to  be 
issued,  such  improper  and  fraudulent  certificates  of 
election  as  hereinbefore  described.  Complainants 
therefore  pray  that  defendants  be  restrained  and 
enjoined  by  an  injunction  of  this  court  from  making 
and  delivering,  or  ordering  or  causing  to  be  made  or 
delivered,  any  certificate  of  election  to  either  of  the 
offices  hereinbefore  mentioned  to  any  person  or  persons 
other  than  these  complainants,  and  from  making,  or 
causing  to  be  made,  any  record  of  the  result  of  their 
canvass  of  said  election  returns,  until  the  further  order 
of  the  court  in  the  premises.  May  it  please  your  honor 
to  grant  unto  complainants  the  written  subpoena,  under 
the  seal  of  this  honorable  court,  directed  to  defendants, 
John  H.  Sloan,  George  L.  Wyllys,  and  Teodoro  Mar- 
tinez, commanding  them,  and  each  of  them,  to  appear 
before  this  court  on  a  day  and  under  a  penalty  to  be 
therein  fixed,  then  and  there  to  answer  unto  the  prem- 
ises as  fully  as  if  the  same  were  here  repeated,  and  they 
particularly  interrogated  thereto,  but  not  under  oath, 
an  answer  under  oath  being  hereby  expressly  waived, 
and  to  abide  the  order  or  decree  of  the  court  in  the 
premises.  Benjamin  M.  Read." 

^ ^Territory  of  New  Mexico,  county  of  Santa  Fe. 

^'On  this  twelfth  day  of  November,  A.  D.  1890, 
personally  appeared  before  me  Benjamin  M.  Read,  and 
made  oath  that  he  had  read  the  foregoing  bill  by  him 
subscribed,  and  knew  the  contents  thereof,  and  that 
the  same  is  true^  except  as  to  matters  therein  alleged 
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upon 'information  and  belief,  and  as  to  those  matters 
he  believes  it  to  be  true. 

'^  Witness  my  hand  and  the  seal  of  the  district 
court  of  the  First  Judicial  District  of  the  territory  of 
New  Mexico,  the  day  and  year  last  above  written. 
[seal]        **A.  E.  Walker,  Clerk  District  Court.'' 

The  writ  of  injunction  is  as  follows : 
^*The  territory  of  New  Mexico  to  John  H.  Sloan,  George 

L.  Wyllys,and  Teodoro  Martinez,  greeting: 

^'Whereas,  Benjamin  M.  Eead,  Joseph  B.  Mayo, 
and  Thomas  B.  Catron  have  filed  in  the  district  court 
for  Santa  Fe  county  their  bill  of  complaint  against  you, 
praying  to  be  relieved  touching  the  matters  therein  set 
forth,  now,  therefore,  you,  the  said  John  H.  Sloan, 
George  L.  Wyllys,  and  Teodoro  Martinez,  both  indi- 
vidually and  as  members  of  the  board  of  county  com- 
missioners of  Santa  Fe  county,  your  agents,  servants, 
employees,  and  advisers,  are  hereby  restrained  and 
enjoined  from  making  or  delivering,  or  ordering  or 
causing  to  be  made  or  delivered,  any  certificate  of 
election  to  the  offices  of  members  of  the  house  of  rep- 
resentatives of  the  legislative  assembly  of  the  territory 
of  New  Mexico,  and  of  member  of  the  council  of  said 
legislative  assembly,  to  any  person  or  pereons  other 
than  said  Benjamin  M.  Beid,  Joseph  B.  Mayo,  and 
Thomas  B.  Catron,  and  from  making  or  causing  to  be 
made  any  record  of  the  result  of  your  canvass  of  the 
election  returns  of  the  election  held  in  said  county  of 
Santa  Fe  on  the  fourth  day  of  November,  1890,  until 
the  further  order  of  said  district  court  in  the  premises. 
Witness  the  Honorable  Edward  P.  Seeds,  associate 
justice  of  the  supreme  court  of  the  territory  of  New 
Mexico,  and  judge  of  the  First  Judicial  District  Court 
thereof,  and  the  seal  of  said  district  court,  this  twelfth 
day  of  November,  1890. 

[SEAL]  '*A.  E.  Walkeb,  Clerk." 
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The  injunction  not  having  been  dissolved,  but 
remaining  in  force,  two  affidavits  were  filed  in  the  cause 
setting  forth  the  disobedience  of  the  writ  of  injunction 
by  two  of  the  said  county  commissioners,  John  H. 
Sloan  and  Teodoro  Martinez.  Thomas  B,  Catron,  one 
of  the  complainants,  filed  his  petition  setting  forth  the 
violation  of  the  injunction  by  two  of  the  commissioners, 
Sloan  and  Martinez,  and  prayed  that  they  should  be 
punished  for  contempt.  The  court  ordered  Sloan  and 
Martinez  brought  before  the  court  by  attachment,  and 
upon  hearing  they  were  each  fined  in  the  sum  of  $200, 
and  costs,  and  ordered  to  be  imprisoned  in  the  county 
jail  until  fine  and  costs  were  paid.  The  petitioners  re- 
fused to  pay  the  fine  and  costs  assessed  against  each  of 
them,  and  were  put  in  jail  by  the  sheriff.  To  avoid  pay- 
ment of  the  fines  assessed,  and  costs,  and  be  discharged 
from  imprisonment,  petitioners  have  sued  out  this  writ 
of  habeas  corpus.  The  law  governing  the  mandamus 
proceedings  in  this  case  is  section  13,  chapter  135, 
Laws,  1889,  and  took  effect  February  28,  1889.  In 
compliance  with  that  section,  Mr.  Bead  filed  his  sworn 
petition  on  the  twelfth  day  of  November,  1890,  alleging 
the  refusal  of  John  H.  Sloan,  Teodoro  Martinez,  and 
George  L.  Wyllys,  as  such  canvassing  board,  to  count 
the  returns  from  certain  precincts  named;  and  the 
court  granted  an  alternative  writ  of  mandamus  requir- 
ing the  canvassing  board  to  proceed  to  either  canvass 
the  returns  from  the  precincts  named,  and  declare  the 
result,  or  to  appear  in  person  forthwith  before  said  dis- 
trict court,  and  bring  with  them  all  of  such  returns, 
and  all  of  the  returns  or  papers  purporting  to  be  returns. 
The  board,  accompanied  by  counsel,  appeared  before 
the  court  on  the  following  day,  and  filed  an  answer 
stating  in  full  their  reasons  for  declining  to  canvass  the 
returns,  and  declare  the  result,  as  directed  by  the  court, 
and  asked  to  be  discharged.  On  application  of  counsel 
for  the  relator  a  peremptory  writ  of  mandamus,  as  to 


• 
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the  canvassing  of  precincts  1,  2,  16,  and  8,  was  issued 
November  18,  1890,  returnable  November  19, 1890,  but 
the  record  shows  no  further  proceedings,  nor  compli- 
ance with  said  peremptory  writ.  A  bill  of  exceptions 
was  filed  by  the  respondents  on  December  5,  1890,  and 
the  cause  is  now  in  this  court. 

Having  thus  fully  stated  the  record,  we  will  now 
consider  the  law  applicable  to  this  cause.     It  is  insisted 
Habeas  corpu«:    ^^  bchalf  of  thc  petitioucrs  that  the  court 
JSScfiSn  "juru"  had  no  jurisdiction  of  the  subject-matter, 
****=**°°-  and,  therefore,  the  writ  of  injunction  was 

void ;  and  being  void,  admitting  that  the  petitioners 
had  disobeyed  the  writ,  there  could  be  no  contempt. 
It  may  be  admitted  that,  if  the  court  had  no  jurisdic- 
tion of  the  subject-matter — that  is,  an  absolute  lack  of 
power — ^then  there  could  be  no  contempt  in  disobeying 
the  order  of  the  court,  because  the  order  and  process 
of  the  court  was  void.  The  authorities  are  abundant 
in  support  of  this  proposition.  It  is  contended  on 
behalf  of  the  oflScer  that  the  court  had  complete  juris- 
diction in  the  premises ;  that  the  petitioners  are  not 
illegally  restrained,  and  should  be  remanded.  A  large 
number  of  authorities  have  been  cited,  and  an  exam- 
ination of  them  emphasizes  the  necessity  of  keeping  in 
mind  the  distinction  between  the  entire  want  of  power 
conferred  by  jurisdiction  and  the  erroneous  exercise  of 
or  the  propriety  of  exercising,  the  power  conferred. 
Courts  of  equity  have  very  large  discretionary  powers, 
and  in  the  exercise  of  that  discretion  they  have  declined 
to  exercise  a  jurisdiction  and  power  which  would  have 
been  exercised  had  a  proper  case  been  presented.  No 
positive  and  inflexible  rule  can  be  laid  down  regulating 
the  jurisdiction  of  courts  of  equity,  or  whether  juris- 
diction shall  be  exercised  or  declined,  inasmuch  as  the 
circumstances  of  each  case  must  be  taken  into  consid- 
eration in  determining  these  questions.  Nor  can  the 
authorities  of  one  state  be  relied  upon  as  settling  these 
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questions  for  another,  for  the  reason  that  there  may 
be  constitutional  or  statutory  limitations  or  enlarge- 
ments of  jurisdiction  not  common  to  all;  thereby 
necessitating  a  careful  examination  of  the  law  as  applied 
to  the  facts  of  each  case. 

In  this  case  it  is  insisted  that  the  court  had  no 
jurisdiction,  because  the  petitioners  were  acting  as  a 
board  of  canvassers  of  an  election ;  that  they  had  dis- 
cretionary powers ;  that  they  constituted  an  independ- 
ent political  power,  and  were  free  from  the  interference 
of  the  judicial  power.  The  case  of  Dickey  et  al.  v.  Reed 
et  al.,  78  111.  261,  is  relied  upon  as  conclusive  in  this 
case.  In  that  case  an  election  had  been  held  to  deter- 
mine whether  the  city  of  Chicago  should  become  in- 
corporated under  the  general  incorporation  act,  or 
remain  under  its  charter;  or,  as  the  court  says,  the 
election  was  to  determine  **  which  of  two  forms  of  gov- 
ernment it  should  have.'^  A  bill  in  chancery  was  filed, 
alleging  fraud  and  irregularity  in  the  election,  not  in 
the  returns,  and  prayed  an  injunction  restraining  the 
canvassing  board  from  canvassing  the  returns  of  the 
election  then  in  their  possession.  This  was  properly 
denominated  a  **bill  to  contest  the  election,"  which 
courts  of  chancery  usually  decline  to  entertain;  but 
the  injunction  sought  to  restrain  the  board  from  doing 
a  legal  duty  which  the  statute  of  Illinois  imposed  upon 
it, — to  canvass  the  returns.  The  lower  court  granted 
the  injunction,  but  the  supreme  court  held  that  the 
court  had  no  jurisdicton  of  the  case.  There  is  a 
marked  distinction  between  the  proceedings  in  that  case 
and  the  case  here,  namely:  That  was  a  bill  in  chancery 
to  contest  an  election ;  this  was  not.  The  injunction 
in  that  case  was  to  prevent  the  board  from  performing 
a  legal  act  and  duty;  the  injunction  in  this  case  sought 
to  prevent  the  board  from  doing  an  illegal  and  fraud- 
ulent act.  There  is  also  a  material  difiference  between 
the  law  then  in  force  in  Illinois  and  the  laws  of  this 
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territory,  in  that  in  this  territory  the  statute  expressly 
makes  it  the  duty  of  the  courts,  when  the  county  com- 
missioners, sitting  as  a  canvassing  board,  fail  or  refuse 
to  canvass  all  of  the  returns,  on  its  being  brought  to 
the  attention  of  the  court,  to  compel  the  board  to 
canvass  all  the  returns.  Section  13  of  chapter  135  of 
the  Laws  of  1889  is  as  follows:  **That  the  board  of 
county  commissioners,  sitting  as  a  canvassing  board 
for  the  purpose  of  canvassing  the  returns  of  any  elec- 
tion hereafter  held  in  this  territory,  shall  not  adjourn 
or  become  functus  officio  as  a  canvassing  board  until 
such  board  of  commissioners  shall  have  canvassed  each 
and  every  return  of  election  before  them,  and  shall 
have  declared  the  result  from  the  face  of  such  returns ; 
and  if  any  board  of  county  commissioners,  sitting  as  a 
canvassing  board,  shall  fail,  neglect,  or  refuse  to  can- 
vass any  return  of  any  election  before  said  board  under 
any  pretense  that  such  return  is  irregular,  or  for  any 
other  pretense,  it  shall  be  lawful  for  any  qualified  voter 
to  present  his  petition  under  oath  to  the  judge  of  the 
district  court  having  jurisdiction,  at  his  chambers, 
briefly  setting  forth  the  facts  and  circumstances,  and 
praying  that  such  board  of  commissioners  shall  be 
required  by  writ  of  mandamus  issuing  out  of  said 
court  to  count  and  certify  such  returns.  And,  there- 
fore, it  shall  be  the  duty  of  the  district  judge  to  imme- 
diately issue,  or  cause  to  be  issued,  his  alternative  writ 
of  mandamus  requiring  said  commissioners  either  to 
canvass  such  return  or  returns  and  to  declare  the 
result,  or  to  appear  in  person  forthwith  before  said 
court,  and  bring  with  them  all  of  such  returns;  and, 
if  such  commissioners  shall  decline  to  canvass  such 
return  or  returns,  they  shall  appear  before  said  court  in 
obedience  to  such  writ,  and  take  with  them  all  of  the 
returns  or  papers  purporting  to  be  returns  before  them, 
and  thereupon  the  court  shall  forthwith  proceed  to 
examine  said  returns,  and  upon  such  examination  may 
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issue  his  peremptoiy  writ  commanding  said  board  of 
commissioners  to  immediately  canvass  any  or  all 
of  such  returns,  and  to  declare  the  result.'' 

Evidently,  the  legislature  of  this  territory,  profit- 
ing by  experience,  intended  to  place  it  within  the 
power  of  one  voter  of  a  county  to  invoke  the  aid  of 
the  courts  to  compel  canvassing  boards,  when  canvass- 
ing election  returns,  to  do  their  duty,  if  they  either 
fail,  neglect,  or  refuse  to  do  it.  The  object  of  the  law 
is  to  ascertain  the  will  of  all  the  people  as  expressed 
by  them  by  their  ballots,  even  from  an  unscrupulous  or 
unwilling  board  of  canvassers,  and  to  preserve  the 
rights  of  the  people,  individually  and  collectively,  as 
well  as  prevent  fraud  and  injury.  Canvassing  boards 
may  fail,  neglect,  or  refuse  through  ignorance;  and, 
upon  proper  application,  the  court  is  required  to  direct 
them.  Boards  of  canvassers  have  a  ministerial  duty 
to  perform  under  this  law,  and  that  is  to  canvass  ''each 
and  every  return  of  election  before  them,  and  shall 
have  declared  the  result  from  the  face  of  such  returns." 
This  law  gives  the  courts  power  to  see  that  this  duty  is 
performed,  and  the  undoubted  right  to  issue  the  nec- 
essary writs  of  mandamus  compelling  its  performance. 
The  record  shows  that  it  became  necessary  to  invoke 
the  remedy  provided  by  this  law,  but  that  it  was  una- 
vailing. ' 

The  power  of  the  courts  to  compel  boards  of  can- 
vassers to  do  their  ministerial  duty  by  canvassing  the 
returns  and  declaring  the  results  in  election  cases  is 
sustained  by  numerous  authorities  without  the  aid  of 
such  an  explicit  law  as  the  law  of  this  territory.  In 
the  case  of  State  ex  rel.  Motcalf  v.  Garesche,  65  Mo. 
480,  the  court  says:  **Having  ascertained  what  was  the 
true  return,  and  that  the  canvassing  officers  had  failed 
or  refused  to  count  it,  thus  leaving  their  legal  duty 
unfulfilled,  the  peremptory  writ  commanded  its  per- 
formance.    It  will  thus  be  seen  that  the  right  to  deter- 
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mine  the  specific  legal  duty  of  ministerial  officers,  such 
as  defendants  are,  necessarily  results  from  the  very 
nature  of  the  proceeding  by  mandamus.  It  simply 
requires  the  judicial  officer  to  proceed  to  do  his  duty. 
It  not  only  requires  the  ministerial  officer  to  proceed  to 
do  his  duty,  but  it  also  indicates  what  his  specific  duty 
is.  To  assert  that  the  writ  of  mandamus  can  not 
require  the  performance  by  a  ministerial  officer  of  any 
act  which  he  does  not,  with  the  lights  before  him,  con- 
ceive it  his  duty  to  perform,  is  to  destroy  the  efficacy 
of  the  writ,  and  to  substitute  the  conscience  of  the 
officer  for  the  command  of  the  law.''  The  supreme 
court  of  Wisconsin  has  decided  that  a  board  of  can- 
vassers can  be  compelled  to  determine,  in  accordance 
with  law,  which  one  of  the  candidates  at  an  election  in 
that  state  for  the  office  of  representative  in  the  con- 
gress of  the  United  States  is  entitled  to  the  certificate 
of  election,  and  that  this  does  not  contravene  the 
constitutional  power  of  the  house  to  determine  its 
member's  right  to  the  office;  the  court  merely  deciding 
whether  the  returns  made  by  such  board  of  votes  c^st 
in  a  county  should  be  included  in  their  canvass  and 
statement.  State  v.  Board  of  Canvassers,  36  Wis. 
498.  Mr.  McCrary,  in  his  work  on  Elections  (section 
350),  says:  **The  courts  will  not  undertake  to  decide 
upon  the  right  of  a  party,  to  hold  a  seat  in  the  legisla- 
ture when  by  the  constitution  each  house  is  made  the 
judge  of  the  election  and  qualifications  of  its  own 
members;  but  a  court  may,  by  mandamus,  compel  the 
proper  certifying  officers  to  discharge  their  duties,  and 
arm  the  parties  elected  to  such  legislative  body  with 
the  credentials  necessary  to  enable  them  to  assert  their 
rights  before  the  proper  tribunal.  And  inasmuch  as 
canvassing  and  returning  officers  act  ministerially, 
and  have  no  power  to  go  behind  the  returns,  or  inquire 
into  the  legality  of  votes  cast  and  returned,  a  court 
will,  by  mandamus,  compel  them  to  declare  and  certify 
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the  result  as  sbown  by  the  returns,  because  that  is  a 
plain  duty ;  but  the  award  of  a  certificate  of  election 
under  such  mandate  will  not  conclude  the  legislative 
body  in  determining  the  election/'  O'Ferrall  v.  Colby, 
2  Minn.  180. 

These  authorities,  and  many  others  that  might  be 
cited,  make  clear  the  duties  of  these  canvassing  boards, 
and  the  power  of  the  courts  to  compel  them  by  manda- 
mus to  do  their  duty,  and  the  further  fact  is  shown 
that  such  proceeding  is  not  an  election  contest,  nor 
does  it  try  the  title  to  an  oflSce.  It  simply  compels  a 
canvass  of  the  returns,  and  a  declaration  of  the  result 
as  shown  by  the  face  of  the  returns,  regardless  of  who 
is  elected  or  defeated.  The  numerous  authorities  in 
Illinois  and  elsewhere  to  the  effect  that  the  courts  of 
equity  have  no  jurisdiction  in  a  case  of  contested  elec- 
tion, and  that  injunction  will  not  restrain  the  holding 
of  an  election,  or  try  the  title  to  an  oflSce,  are  not 
applicable  here,  and  will  be  better  understood  if  the 
above  distinctions  are  kept  in  mind.  As  stated  in  the 
case  in  78  III.,  there  are  certain  political  powers  per- 
taining to  the  co-ordinate  departments  of  government 
that  are  independent  of  judicial  power,  and  therefore 
can  not  be  controlled  by  the  courts,  which  proposition 
excludes  all  courts ;  but  the  power  of  the  courts  may 
be  invoked  in  aid  of  political  administration  to  compel 
the  performance  of  specific  legal  duties.  Wherever, 
therefore,  the  door  is  open  to  judicial  supervision,  then 
all  of  the  power  of  the  courts  necessary  to  make  the 
remedy  effectual  is  available.  If  equity  is  necessary 
to  uphold  the  common  law,  it  has  a  clear  right  to  act 
by  reason  of  the  ancillary  character  of  its  functions. 
Under  the  statute  of  the  territory  above  referred  to, 
there  can  be  no  doubt  of  the  power  and  jurisdiction  of 
the  court  in  the  mandamus  proceeding,  nor  can  there 
be  any  reasonable  doubt  as  to  the  fact  hat  the  legisla- 
ture, in  passing  that  act,  intended  to  compel  county 
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commissioners,  when  sitting  as  a  canvassing  board,  to 
declare  the  true  result  of  ai^  election  from  the  face 
of  all  the  returns,  and  that  the  judge  of  the  proper 
district  court,  if  called  upon  as  provided  by  the  law, 
should  compel  it  to  be  done  in  case  of  failure,  neg- 
lect, or  refusal.  It  is  clear,  also,  that  such  board  is 
prohibited  from  canvassing  less  than  all  of  the  returns, 
and  that  they  are  forbidden  to  certify  to  false  results, 
based  upon  a  canvass  of  part  of  the  returns.  There- 
fore, if  the  law  is  obeyed  by  canvassers,  all  parties  will 
secure  the  rights  to  which  they  were  entitled  by  the 
result  of  any  such  election. 

It  was  urged  in  argument  on  behalf  of  the  peti- 
tioners that  the  court  had  no  power  to  control  the 
discretion  of  petitioners  when  they  were  acting  as 
canvassers  of  election  returns ;  but  an  examination  of 
the  statute  shows  that  they  had  no  discretionary 
powers.  The  statute  commanded  them  to  canvass  all 
of  the  returns,  and  declare  the  result  from  the  face  of 
the  returns ;  therefore  the  argument  fails  to  point  out 
a  want  of  power  in  the  court  in  this  respect.  Counsel 
for  petitioners  also  contend  that  petitioners  are  answer- 
able alone  to  their  consciences  and  their  constituents 
for  failure  or  refusal  to  properly  discharge  their  duties 
as  such  canvassing  officers;  but  this  contention  is  con- 
clusively answered  by  the  statute  on  the  subject,  and 
need  not  be  further  noticed.  Sadly  defective,  indeed, 
would  be  a  law  which  placed  the  rights  and  interests  of 
the  people  of  a  county  in  the  hands  of  (it  might  be) 
an  irresponsible  and  unscrupulous  board  of  canvass- 
ers, who  were  accountable  only  to  their  consciences 
and  constituents.  Fortunately,  the  law  of  this  territory 
is  not  thus  defective.  Jurisdiction  in  regard  to  elec- 
tion matters  having  been  specifically  conferred  upon 
the  courts  of  this  territory,  it  is  difficult  to  see  how  the 
case  of  Dickey  et  al.  v.  Reed  et  al.  78  111.,  becomes 
authority  in  this  case ;  for  in  that  case  it  was  held  that 
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jurisdiction  had  not  been  conferred,  and  therefore  the 
process  was  void.  The  failure  to  exercise  the  power 
conferred  does  not  destroy  the  power.  That  is  clearly 
shown  by  the  case  of  Neiser  v.  Thomas  et  al.,  12  S.  W. 
Kep.  725,  in  which  the  court  refuse  to  take  jurisdic- 
tion, but  say  that  they  do  not  wish  it  to  be  understood 
that  they  would  not  exercise  jurisdiction,  even  in  an 
election  case,  upon  the  presentation  of  a  proper  case. 
That  was  an  injunction  case,  but  was  really  an  attempt 
to  contest  an  election,  and  sought  to  have  Mr.  Thomas' 
right  to  the  office  of  city  marshal  of  St.  Louis  set  aside 
on  the  ground  that  he  was  disqualified.  To  determine 
this  question,  evidence  must  be  heard ;  and  hence  it 
was  simply  an  attempt  to  try  a  contested  election  case 
in  an  equity  court,  and  jurisdiction  was  properly  de- 
clined. If  we  accept  the  view  of  the  Illinois  case  con- 
tended for  by  counsel  for  petitioners, — that  canvassing 
boards,  in  election  matters,  are  an  independent  and  co- 
ordinate political  power,  absolutely  free  from  the 
jurisdiction  of  the  courts, — ^what  means  this  array  of 
decisions  of  able  courts,  both  of  law  and  equity^  in 
which  they  have  taken  and  exercised  jurisdiction  in 
election  cases,  and  especially  as  to  canvassing  boards  f 
It  seems  to  us  that  the  contention  is  erroneous  and  that 
the  Illinois  court  declined  jurisdiction  under  the  law  of 
that  particular  state  as  applied  to  the  case  presented  to 
the  court.  The  fact  that  some  courts  exercise  juris- 
diction in  election  cases,  while  others  do  not,  serves  to 
prove  that  the  courts  await  the  presentation  of  a  proper 
case  before  attempting  to  exercise  an  existing  power; 
and,  further,  that  while  there  are  election  cases  of 
which  the  courts  of  equity  will  refuse  to  take  jurisdic- 
tion, owing  to  the  particular  phase  of  the  case  pre- 
sented, still  there  are  very  many  phases  of  election 
cases  of  which  courts  both  of  law  and  equity  will  take 
and  exercise  jurisdiction.  Numerous  cases  are  reported 
showing  the  power    of  the    courts    over    canvassing 
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boards,  and  our  statute  gives  the  courts  comprehensive 
jurisdiction  over  them. 

This  brings  us  to  the  consideration  of  the  injunc- 
tion proceeding  in  the  light  of  what  has  been  said. 
The  bill  alleged,  in  substance,  that  at  the  election  held 
in  Santa  Fe  county,  November  4,  A.  D.  1890,  Benja- 
min M.  Bead  and  Joseph  B.  Mayo  were  each  can- 
didates for  the  office  of  member  of  the  house  of 
representatives  of  the  legislative  assembly  of  New 
Mexico,  and  that  Thomas  B.  Catron  was  a  candidate 
for  member  of  the  council  of  said  legislative  assembly  5 
that  they  were  voted  for  at  said  election,  and  that  the 
returns  showed  that  they  had  received  a  majority  of 
the  votes  cast  at  said  election  for  such  offices ;  that 
petitioners  and  one  George  L.  Wyllys  were  the  com- 
missioners  of  Santa  Fe  county,  and  were  by  law 
required  to  canvass  the  returns  of  said  election 
within  six  days  after  the  election,  declare  the  re- 
sult, and  forward  certificates  of  election  to  those 
having  received  a  majority  of  the  votes  cast;  that. the 
said  board  had  assembled,  but  that  they  had  failed, 
neglected,  and  refused  to  count  the  returns  from  pre- 
cincts 1,  2,  8,  11,  and  16  of  said  county,  although  the 
returns  from  these  precincts  were  before  the  board  in 
regular  and  perfect  condition ;  that  the  failure  of  the 
board  to  count  the  returns  from  those  precincts  would 
materially  affect  the  result  by  showing  that  other  per- 
sons than  complainants  were  elected,  when,  in  fact, 
complainants  had  received  a  majority  of  the  votes  cast; 
that  said  commissioners  had  threatened  to  declare  the 
result  from  a  partial  canvass,  and  issue  certificates  to 
others  than  complainants  for  said  offices;  that,  if  such 
certificates  were  issued,  great  and  irreparable  damage 
will  be  the  result  to  complainants  and  the  public  gen- 
erally; that  it  may,  and  probably  will,  result  in  causing 
numerous  suits  and  expensive  and  vexatious  litigation ; 
that  complainants  will  institute  mandamus  proceedings 
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to  compel  the  board  to  canvass  all  of  the  returns,  bnt 
that  before  such  proceedings  can  be  made  effective  the 
board  will  issue,  or  cause  to  be  issued,  such  fraudulent 
certificates.  Upon  this  bill  a  writ  of  injunction  issued, 
as  above  set  out.  This  bill  brought  to  the  court's  at- 
tention a  case  where  a  board  of  canvassers  had  refused 
to  obey  the  law,  and  not  only  that,  but  that  they  were 
about  to  do  a  plainly  illegal  act,  and  perpetrate  a  fraud, 
liable  to  cause  a  multiplicity  of  suits  and  great  injury, 
which  could  still  be  prevented  by  the  prompt  action  of 
the  court.  The  court  was  bound  to  know  the  law,  and 
that  the  act  about  to  be  committed  was  plainly  illegal 
and  fraudulent.  The  bill  alleged  that  the  canvassers 
had  refused  to  canvass  the  returns  from  five  precincts, 
although  the  returns  were  before  them  in  ^'regular 
and  perfect  condition;"  and  the  court  was  bound  to 
know  that  the  law  commanded  this  board  to  canvass 
all  of  the  returns,  and  declare  the  result  from  a  can- 
vass of  all  the  returns,  and  that  it  was  an  illegal  act 
to  issue  certificates  of  a  result  declared  from  a  canvass 
of  part  of  the  returns.  While  county  commissioners 
have  large  discretionary  powers,  this  canvassing  board 
had  no  discretion  whatever,  under  the  law  as  to  that 
particular  matter.  They  had  a  specific  duty  to  per- 
form. They  had  refused  to  perform  it,  and  were  about 
to  declare  a  false  result,  and  issue  certificates,  the  legal 
effect  of  which  the  court  was  bound  to  know.  Refer- 
ring to  the  law  of  this  territory  on  this  subject,  we  can 
not  refrain  from  commending  the  wisdom  of  the  legis- 
lature in  enacting  it.  It  strikes  directly  at  the  cause 
of  the  vexatious  litigation  and  disorder, — ^the  discre- 
tionary powers  of  canvassing  boards.  This  law  pro- 
vides that  the  county  commissioners,  when  sitting  as  a 
canvassing  board  for  the  purpose  of  canvassing  the 
returns  of  any  election  held  in  this  territory,  shall  not 
adjourn  or  become  functus  officio  as  a  canvassing 
board  until  they  ^^  shall  have    canvassed  each  and 
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every  return  of  election  before  them,  and  shall  have 
declared  the  result  from  the  face  of  such  returns. '^ 
The  will  of  all  the  voters  as  shown  by  the  returns  must 
be  declared  by  the  canvassing  board.  In  case  of  a 
candidate  for  ofiGice,  he  has  a  legal  right  to  this  decla- 
ration; and  if,  by  this  declaration,  a  candidate  has 
received  a  majority  of  the  votes,  the  certificate  must  be 
issued  to  him,  and  it  is  an  illegal  act  to  deprive  him  of 
this  evidence  of  his  title  to  office.  As  was  said  in 
OTerrall  v.  Colby,  2  Minn.  180:  ''  But  a  court  may, 
by  mandamus,  compel  the  proper  certifying  officers  to 
discharge  their  duties,  and  arm  the  parties  elected  to 
such  legislative  body  with  the  credentials  necessary  to 
enable  them  to  assert  their  rights  before  the  proper 
tribunals."  This  does  not  necessarily  give  the  candi- 
date the  office — ^indeed,  he  may  never  obtain  it;  but  he 
has  a  right  to  have  what  the  law  gives  him  from  the 
canvassing  board.  The  record  shows  that  the  man- 
damus proceeding  was  before  the  court  at  the  time  this 
bill  for  injunction  was  presented,  as  it  bears  an  earlier 
number  upon  the  docket;  hence  the  court  was  in- 
formed that  it  might  become  the  duty  of  the  court 
to  compel  the  board  to  declare  a  different  result 
from  that  upon  which  the  board  was  about  to 
issue  certificates,  so  that  the  court,  by  refusing  to 
restrain  the  issuance  of  illegal  certificates,  would 
practically  become  a  party  to  the  transaction.  It  was 
the  plain  duty  of  the  court,  and  it  had  full  power  to 
prevent  certificates  from  being  issued  until  such  time 
as,  by  the  remedy  pointed  out  by  the  statute,  it  could 
be  definitely  ascertained  what  the  result  of  the  election 
was,  and  to  whom  certificates  should  be  issued  by  the 
board.  The  bill  in  this  case  sought  to  restrain  the 
doing  of  a  fraudulent  act.  It  sought  to  prevent  vex- 
atious and  expensive  litigation,  and  it  pointed  out  the 
necessity  for  prompt  relief.  But  it  is  urged  that  there 
is  want  of  jurisdiction,  because  there  was  a  remedy  at 
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law.  That  there  is  a  remedy  at  law  is  not  sufficient.  It 
must  be  an  adequate  remedy.  Under  the  law  of  this 
territory,  the  remedy  at  law  was  not  an  adequate 
remedy  in  this  case.  If  this  had  been  a  bill  to  contest 
an  election,  or  try  the  title  to  an  office,  there  would  be 
force  in  the  contention;  but  it  is  not  a  case  of  that 
kind.  The  law  of  this  territory  clothes  the  courts  ex- 
pressly with  full  power,  when  properly  called  upon  by 
a  taxpayer  of  the  proper  county,  to  grant  the  writ  of 
mandamus,  both  alternative  and  peremptory,  to  com- 
pel canvassing  boards  to  do  their  duty,  if  they  fail, 
neglect,  or  refuse  to  do  it.  That  duty  is  to  canvass 
each  and  every  return  before  them,  declare  the  result 
from  the  face  of  the  returns,  and,  under  section  1193, 
they  must  issue  certificates  to  the  persons  having  the 
greatest  number  of  votes  for  the  particular  office.  In 
other  words,  the  canvassing  board  must  give  to  the 
person  receiving  the  greatest  number  of  votes  (at  an 
election  for  officers),  after  they  have  ascertained  from 
an  honest  canvass  of  all  the  returns,  the  certificate 
which  is  prima  facie  evidence  of  his  title  to  the  office, 
and  it  also  secures  to  the  people  an  honest  expression 
of  their  will.  Any  other  canvass,  or  the  issuing  of 
any  other  certificate,  would  be  a  gross  fraud  upon  both 
the  person  voted  for  and  the  people.  But  for  the  in- 
tervention of  equity  in  such  a  case  as  this,  prima  facie 
evidence  of  title  to  the  same  office  may  be»  given  to 
more  than  one  person  by  unscrupulous  officials,  and  if 
so  the  very  purpose  of  the  law  would  be  defeated.  As 
the  law  applies  equally  to  all  election  returns,  it  follows 
that  the  rights  acquired  by  a  candidate  for  election  to 
office  at  an  election  in  this  territory  are  to  be  preserved 
from  their  inception,  and  the  right  of  a  person  elected 
to  office  in  this  territory  is  to  have  the  legal  evidence 
of  that  right  which  the  canvassing  board  are  required 
by  law  to  give  him,  and,  further,  that  such  legal  evi- 
dence of  right  to  the  office  shall  not  be  given  to 
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another.  The  policy  of  the  law  is  to  deprive  canvass- 
ing boards  of  their  power  to  do  harm,  such  as  the  bill 
shows  was  about  to  be  done.  The  court  in  South  Car- 
olina, in  the  case  of  Grier  v.  Shackleford,  3  Brev.  491, 
speaking  of  the  duty  of  election  managers:  '^  It  is  not 
to  be  believed  that  the  legislature  intended  to  hang 
the  most  important  rights  of  the  citizen  on  the  arbi- 
trary decision  of  such  a  tribunal.  If  they  are  to  range 
through  all  the  vagaries  of  their  capricious  fancies, 
the  elective  franchise  will  become  an  idle  mockery.'' 

Is  it  an  adequate  remedy  for  a  candidate,  having 
received  the  greatest  number  of  votes,  to  be  compelled 
to  contest  before  the  legislature  a  defeated  candidate, 
having  prima  facie  evidence  of  title  to  the  office  given 
him  in  violation  of  law?  Plainly,  it  is  not.  The  law 
commands  the  board,  and,  if  they  refuse,  the  court 
must  compel  the  board,  to  give  the  successful  candidate 
prima  facie  evidence  of  his  right  to  the  office,  and  it 
is  for  the  defeated  candidate  to  resort  to  quo  warranto 
or  contest,  as  the  case  maybe.  These  remedies  maybe 
adequate  for  the  defeated  candidate,  but  they  are  not 
for  the  successful  candidate.  The  legislature  of  a  ter- 
ritory is  limited  in  its  sessions  to  sixty  days,  and  com- 
pensation is  paid  to  the  sitting  member.  Suppose  a 
board  of  canvassers  gives  a  certificate  of  election  to  a 
defeated  candidate ;  he  presents  it,  and  takes  his  seat ; 
contest  is  brought  by  a  successful  candidate,  but  by 
delay  it  is  not  decided  prior  to  adjournment.  Where 
is  the  remedy  for  the  candidate  who  was  actually 
elected!  Evidently,  such  is  not  an  adequate  remedy. 
If  the  board  of  canvassers  do  their  duty,  the  success- 
ful candidate  will  receive  prima  facie  evidence  of  his 
right  to  the  office.  If  the  unsuccessful  candidate  desires 
to  question  the  result,  he  may  resort  to  the  appropriate 
remedy,  go  behind  the  returns,  and  then  the  case  has 
reached  what  is  regarded  in  law  as  a  ' '  contested  elec- 
tion case."     *^ Except  in  cases  of  special  injunction 
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to  stay  waste  or  prevent  other  Irreparable  injury,  the 
bill  should  generally  show  some  primary  equity  in  aid 
of  which  the  injunction  is  asked,  and  the  relief  is 
granted  as  ancillary  to  or  in  support  of  the  primary 
equity  whose  enforcement  is  thus  sought. ' '  Patterson 
V.  Miller,  4  Jones  Eq.  451 ;  Washington  v.  Emery,  Id. 
29.  '^And  it  is  incumbent  upon  the  party  seeking 
relief  by  interlocutory  injunction  to  show  some  fair 
legal  or  equitable  rights,  and  a  well  grounded  appre- 
hension of  immediate  injury  to  those  rights.''  High 
Inj.,  sec.  7.  "  Where,  however,  the  parties  are  at  issue 
upon  a  question  of  legal  right,  and  it  is  necessary  to 
preserve  their  rights  in  statu  quo  untU  the  determina- 
tion of  the  controversy,  an  interlocutory  injunction 
may  properly  be  allowed."  Harman  v.  Jones,  Craig 
&  P.  299.  In  such  cases  courts  of  equity  do  not  assume 
jurisdiction  to  dispose  of  the  legal  rights  in  the  contro- 
versy, but  confine  themselves  to  protecting  those  rights 
as  they  are,  pending  an  adjudication  upon  the  legal 
questions  involved.  In  Kerr  et  al.  v.  Trego  et  al.,  47 
Pa.  St.  292,  involving  elections  and  offices  in  the  city 
of  Philadelphia,  the  supreme  court  granted  an  injunc- 
tion,  and  said:  ^*The  remedy  by  injunction  extends 
to  all  acts  that  are  contrary  to  law,  and  prejudicial  to 
the  interests  of  the  community,  and  for  which  there  is 
no  adequate  remedy  at  law."  The  supreme  court  of 
lUinoifi,  which  decided  the  case  of  Dickey  et  al.  v. 
Reed  et  al.  has  frequently  granted  injunctions  in 
county  seat  election  cases,  holding  that,  while  they  had 
no  statutory  authority,  the  authority  was  implied  by 
the  constitution. 

If  there  could  still  be  any  doubt  of  the  power  of 
the  court  of  equity  over  the  subject-matter  of  this  in- 
junction proceeding,  we  think  it  is  at  rest  by  virtue  of 
another  statute  of  this  territory,  which  took  effect  on 
the  same  day  the  former  statute  referred  to  took  effect. 
Section  1,  chapter  117,   Laws,   1889,  is  as  follows: 
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"That  suits  in  equity  may  be  begun,  injunctions 
granted,  or  receivere  appointed  in  aid  of  any  suit  at 
law,  whether  the  same  has  been  prosecuted  to  a  judg- 
ment or  not ;  provided,  that  such  suit  at  law  has  been 
begun  at  the  time  any  such  equitable  relief  is  sought." 
It  is  objected  that  the  mandamus  proceeding  was  not 
a  suit  at  law ;  but,  while  in  a  strict  sense  it  is  not  an 
action  at  law,  we  are  of  the  opinion  that  the  term  "suit 
at  law''  is  used  in  its  broadest  sense,  and  that  it  was 
intended  to  authorize  the  aid  of  equity  whenever  it  was 
necessary  in  order  to  give  a  more  complete  and  effect- 
ual remedy  in  any  pending  legal  proceeding.  The 
word  "suit''  is  a  very  comprehensive  term.  As  used 
in  the  judiciary  act,  1789,  section  25,  it  was  construed 
to  mean  "any  proceeding  in  a  court  of  justice  in  which 
the  plaintifiE  pursues  to  such  court  the  remedy  which 
the  law  aflEords  him."  "An  application  for  a  prohibi- 
tion is  a  suit."  2  Pet.  449.  "In  its  most  extended 
sense,  the  word  ^suit'  includes  not  only  a  civil  action, 
but  also  a  criminal  action."  Story.  Const.,  section 
1719;  1  Chit.  PI.  399.  "  'Suit'  applies  to  proceedings 
in  chancery,  as  well  as  law"  (1  Smith  Ch.  Pr.); 
"and  is,  therefore,  more  general  than  'action,'  which 
is  almost  exclusively  applied  to  actions  at  law" 
(Didier  v.  Davison,  20  Paige,  516).  The  term  as 
used  in  the  statute  is  to  be  construed  in  its  compre- 
hensive sense,  and  comprehends  proceedings  ancillary 
to  the  remedy  by  mandamus,  as  authorized  by  section 
13,  chapter  133,  Laws,  1889.  The  injunction  proceed- 
ing is  in  aid  of  the  mandamus,  as  shown  by  the  record, 
and,  indeed,  each  refers  to  the  other,  and  the  nature 
of  the  remedy  sought  shows  the  ancillary  character  of 
the  proceedings.  Can  it  be  contended  that  a  court 
possessing  enlarged  jurisdiction,  both  at  law  and  in 
equity,  will  decline  to  stay  an  illegal  act,  and  preserve 
the  statu  quo  until  equal  and  exact  justice  can  be 
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done?  We  think  not,  and  therefore  hold  that  upon 
the  case  presented  the  court  had  complete  jurisdiction 
of  the  subject-matter  and  of  the  person,  and  properly- 
granted  the  temporary  injunction  prayed  for.  That 
the  command  of  the  writ  was  disobeyed  by  the  peti- 
tioners is  not  denied  by  them,  and  the  record  also 
shows  the  violation  of  the  injunction  by  setting  out  in 
full  the  certificates  which  the  court  had  restrained 
them  from  issuing.  If  the  court  had  jurisdiction  of 
the  person  and  subject-matter — which  we  have  already 
answered  in  the  affirmative —  it  follows  that  the 
action  of  the  petitioners  in  disobeying  the  order  of  the 
court  was  contempt,  for  which  they  were  liable  to 
punishment.  They  were  properly  brought  before  the 
court  by  attachment  and  punished  by  fine,  and  com- 
mitted to  the  county  jail  until  the  fine  and  costs  were 
paid. 

It  is  objected  by  counsel  for  petitioners  that  the 
court  exceeded  its  authority  in  the  matter  of  punish- 
ment, inasmuch,  as  four  different  fines  were  assessed 
of  $50  each  for  four  distinct  offenses  in  one  proceed- 
ing.   The  record  shows  that  these  fines 
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uiarity  in  assess-  wcrc  asscsscd  Separately,  and  there  being 

no  doubt  of  the  inherent  power  of  the 
court  to  punish,  as  well  as  by  virtue  of  the  statute, 
there  can  be  no  doubt  of  the  legality  of  the  fiirst  fine  of 
$50.  But  the  fact  that  more  fines  were  assessed  would 
not  make  the  entire  punishment  void.  The  petitioners 
are  liable  to  be  held  for  the  valid  fine.  It  is  a  mere 
irregularity,  that  does  not  warrant  discharge  on  habeas 
corpus.  Errors  or  irregularities  are  curable  in  the 
court  from  which  the  process  issued,  or  by  appeal ;  not 
on  habeas  corpus.  Church  Hab.  Corp.,  sections  344, 
363,  and  cases  cited.  The  supreme  court  of  the  Dis- 
trict of  Columbia,  in  a  case  where  three  sentences  had 
been  imposed,    says:     '*The    relator    appears    to    be 
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imprisoned  for  three  several  terms  of  one  hundred  and 
eighty  days  each,  without  any  specification  as  to  the 
time  of  beginning  or  ending  of  the  last  two  terms  of 
imprisonment.  The  sentences  pronounced  by  the  court 
do  not  provide  that  the  periods  of  imprisonment  under 
these  convictions  are  to  commence  at  any  future  period, 
or  after  the  expiration  of  the  period  mentioned  in  the 
former  judgment.  This  omission  is  fatal  to  any  im- 
prisonment which  exceeds  that  of  a  single  sentence." 
There  is  nothing  before  this  court  to  show  that  either 
of  the  petitioners  moved  the  court  to  remit  the  fines,  or 
that  payment  of  either  of  the  fines  has  been  made ; 
hence  the  punishment  is  not  a  matter  for  our  consider- 
ation. The  petitioners  were  committed  to  jail  until 
the  fine  was  paid,  and  properly  so.  The  commitment 
is  not  a  separate  punishment ;  it  is  simply  an  incident 
to  it.  In  the  case  of  Fischer  v.  Hayes,  6  Fed.  Rep.  63, 
the  court  said:  *^It  is  in  this  view  that  it  has  always 
been  held  that  where  the  statute  authorizes  or  pre- 
scribes the  infliction  of  a  fine  as  a  punishment,  either 
for  a  contempt  of  court  or  for  a  defined  offense,  it  is 
lawful  for  the  court  inflicting  the  fine  to  direct  that  the 
parties  stand  committed  until  the  fine  be  paid,  although 
there  be  no  specific  affirmative  grant  of  power  in  the 
statute  to  make  such  direction."  It  is  not  neces- 
sary in  this  case,  nor  does  the  court  intend,  to  construe 
section  665,  Compiled  Laws,  with  a  view  of  determin- 
ing the  power  of  the  legislature  to  limit  the  courts  in 
assessing  a  fine  for  contempt,  nor  whether  the  fine 
provided  for  would  be  the  extent  of  punishment.  The 
court  observed  the  limit  of  the  statute  in  assessing  the 
fine  for  each  contempt;  and,  while  assessing  fines  in 
the  same  action  for  four  distinct  contempts  may  be 
irregular  except  as  to  the  first,  as  the  fines  were  sepa- 
rate it  can  not  avail  the  petitioners  prior  to  the  pay- 
ment of  the  valid  fine  and  costs. 
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The  objection  of  want  of  jurisdiction  in  vacation 

is  not  well  taken.     By  section  1829,  Compiled  Laws, 

Jurisdiction  in  ^^^  courfs  of  this  temtoiy  arc  always  open, 

vacation.         ^^^   their    jurisdiction  is  comprehensive 

enough  to  include  proceedings  in  contempt.  The 
prayer  of  the  writ  of  habeas  corpus  will  be  denied,  and 
the  petitioners  will  be  remanded  to  the  custody  of  the 
officer. 

Fbeeman  and  Lee,  JJ.,  concur. 

Freeman,  J. — I  concur  in  the  conclusions  reached 
in  this  cause  by  a  majority  of  the  court,  and,  in  the 
main,  with  the  reasons  assigned.  In  view,  however, 
of  the  importance  attached  to  the  questions  involved, 
I  have  thought  it  not  improper  to  place  on  file  my  own 
views. 

This  is  an  application  on  the  part  of  the  relators 
to  be  discharged  from  what  they  allege  to  be  an  unlaw- 
ful restraint  on  their  liberty.  They  incorporate  as  a 
part  of  their  petition  a  part  of  the  record  of  the  pro- 
ceedings in  the  district  court,  which  culminated  in  the 
commitment  from  which  they  seek  to  be  discharged. 
The  other  part  of  the  record  has  been  filed  by  the 
counsel  for  the  territory.  The  record  as  thus  made  up 
exhibits,  substantially,  the  following  state  of  facts: 
The  relators,  who  were  on  and  preceding  the  fourth 
day  of  November,  1890,  county  commissioners  for  the 
county  of  Santa  Fe,  territory  of  New  Mexico,  were 
charged  by  law  with  the  performance  of  certain  duties. 
They  are  required  to  give  notice  of  elections ;  to  appoint 
for  each  precinct  three  persons  of  ''discretion  and  good 
character'' to  act  as  judges;  within  six  days  after  the 
election,  public  notice  having  been  given,  they  are 
required  to  examine  and  count  the  votes  polled  for 
each  candidate.  I  shall  have  occasion  hereafter  to 
note  the.  extent  of  the  power  conferred  by  the  term 
'^examine  and  count  the  vote.''    They  are  also  required 
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to  supply  each  precinct  with  a  ballot  box,  with  lock 
and  key ;  to  forward  within  ten  days  to  the  secretary 
of  the  territory  a  **true  extract  of  the  votes  polled.'' 
The  failure  through  ^'culpable  neglect"  to  have  poll 
books  forwarded  to  the  election  precincts,  or  a  failure 
to  count  the  votes  at  a  proper  time,  subjects  them  to  a 
fine  of  not  more  than  $25,  nor  less  than  $10.  If  they 
shall  give  false  or  fraudulent  certificates,  or  malicously 
throw  out  any  returns  sufficiently  legal,  '*or  shall  sub- 
stitute false  returns  for  true  ones,  or  prevent  the  popu- 
lar vote  being  had.  or  shall  be  guilty  of  such  frauds," 
they  shall  pay  a  fine  of  not  exceeding  $500,  nor  less 
than  $200.  They  are  to  give  to  the  person  receiving 
the  greatest  number  of  votes  a  certificate  of  election. 
''Every  commissioner  who  shall  knowingly,  ignorantly, 
or  maliciously  fail  to  comply  with  the  duties  imposed 
upon  him  by  law  and  the  provisions  of  this  act,  and 
who  shall  fail  to  count  the  votes  at  the  time  and  place 
designated  by  law,  or  in  any  manner  misrepresent  the 
popular  vote,  or  shall  prevent  or  order  the  judges  of 
election  not  to  certify,  or  refuse  to  keep  open  a  poll 
book  for  the  information  of  the  public,  at  the  court- 
house, from  the  time  the  said  poll  book  shall  be  deliv- 
ereed  to  them  until  the  day  of  examination  of  the 
same,  and  for  the  counting  of  the  votes,  or  in  any 
other  manner  shall  prevent  the  obtaining  of  the  legal 
vote  of  the  people,  or  shall  refuse  to  allow  any  candi- 
date or  citizen  to  examine  the  said  poll  book  so  placed 
for  inspection,  or  shall  give  any  false  or  fraudulent 
certificate,  shall  on  conviction  be  fined  in  any  sum  not 
less  than  five  hundred  dollars,  nor  more  than  one 
thousand  dollars,  and  shall  be  imprisoned  in  the 
county  jail  for  not  less  than  six  months,  nor  more  than 
one  year,  and,  further,  he  shall  be  forever  disqualified 
from  holding  any  office  of  profit  or  honor  in  this  terri- 
tory." Compiled  Laws,  1884,  section  1205.  It  is  also 
provided  that  the  district  judge  may,  on  the  presentation 
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of  any  one  who  may  desire  to  do  so,  make  a  summary 
investigation  of  the  charge  of  misconduct  on  the  part 
of  the  commissioner,  and,  if  he  shall  find  him  guilty, 
he  shall  suspend  him  from  office  until  final  decision  at 
the  next  term  of  the  district  court.  Section  1206, 
Compiled  Laws. 

Were  it  not  for  the  disclosure  made  by  the  record 
in  this  cause,  I  should  deem  it  unnecessary  to  say  that 
the  sole  purpose  of  the  legislature  in  the  enactment  of 
the  statutes  to  which  I  have  adverted  was  to  secure  a 
free,  fair,  and  honest  expression  of  the  people  at  the 
polls.  And  aside  from  the  discussion  which  has  grown 
out  of  this  case,  and  confining  ourselves  alone  to  the 
provisions  of  the  law,  it  seems  to  me  that  the  sole  pur- 
pose of  the  legislature  in  providing  for  a  board  of  can- 
vassers was  to  secure  that  end.  Whatever  is  honestly 
and  intelligently  done  by  a  commissioner  under  the 
law  to  secure  a  free,  fair,  honest,  and  full  expression  of 
the  popular  will  is  done  in  the  line  of  his  duty.  What- 
ever is  done  either  '^knowingly,  ignorantly,  or  mali- 
ciously,'' to  prevent  that  end,  is  a  willful,  ignorant,  or 
malicious  violation  of  the  law,  and  merits  the  condem- 
nation of  all  good  citizens,  and  the  punishment  pre- 
scribed by  law.  The  absolute  necessity  for  the  preser- 
vation of  the  freedom  of  elections  and  the  purity  of  the 
ballot  if  so  apparent  as  to  admit  of  no  discussion.  It 
would  be  an  idle  waste  of  time  to  undertake  to  demon- 
strate that,  in  a  government  like  ours,  the  line  that 
marks  the  distinction  between  law  and  lawlessness, 
government  and  anarchy,  is  drawn  at  the  ballot  box; 
and  he  who  undertakes  to  obstruct  a  free  expression  of 
public  sentiment  at  the  polls  is  an  enemy  to  society 
and  a  public  criminal.  Nor  does  it  palliate  the  offense 
that  the  obstruction  is  interposed  under  the  color  of 
authority.  The  desperate  revolutionist  who  by  force 
of  arms  undertakes  to  prevent  the  expression  of  popu- 
lar will  through  the  ballot  box  may  be  a  bolder  man 
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bat  he  is  none  the  more  a  criminal,  than  the  man  who 
under  color  of  office  seeks  to  do  the  same  act.  There 
is  another  point  equally  well  settled,  though  possibly 
not  so  well  understood,  and  that  is  that  in  the  discharge 
of  the  duty  imposed  upon  the  commissioners  to 
* 'examine  and  count  the  votes'^  they  act  in  a  purely 
ministerial  capacity. 

Whatever  judicial  function  or  discretion  they  may 
possess  is  exhausted  in  the  selection  of  ' 'discreet  and 
honest  judges  of  election. '^  The  vote  having  been 
cast,  they  have  nothing  to  do  but  to  examine  and  count 
it.  When  the  examination  reaches  the  point  of  dis- 
closing the  fact  that  the  vote  under  consideration  was 
actually  cast,  it  must  be  counted.  Mr.  Associate  Jus- 
tice Bristol,  in  the  case  of  Bull  v.  Southwick,  2  N.  M. 
353,  said:  ''As  such  board  of  canvassers,  they  as- 
sumed judicial  power  to  pass  upon  the  illegality  of,  and 
reject,  votes,  without  any  other  ceremony  than  because 
parties  and  bystanders  challenge  them  as  illegal.  In 
this  way  hundreds  of  votes  were  thrown  out,  and  the 
result  of  the  election  thereby  arbitrarily  changed. 
This  is  but  another  illustration  of  what  experience  has 
long  since  demonstrated,  which  is  that  if  such  judicial 
powers  should  be  conferred  upon  mere  canvassing 
boards,  to  be  exercised  at  the  close  of  a  hotly  contested 
election,  in  the  absence  of  the  real  parties  interested, 
and  almost  always  with  the  partisan  advisers  of  such 
boards  in  the  background,  their  sittings  would  be 
marked  by  the  exercise  of  arb  itrary  power  that  would 
be  more  aggressive  and  odious  than  that  of  the  ancient 
court  of  Star  Chamber.''  This  case  was  heard  and  de- 
cided in  1882.  It  thus  appears  that,  even  prior  to  the 
passage  of  the  act  of  the  legislature  to  which  I  am 
about  to  refer,  the  doctrine  that  the  county  commis- 
sioners sitting  as  a  board  of  canvassers  were  mere 
ministerial  officers,  clothed  with  no  judicial  discretion, 
was  firmly  settled  by  judicial  construction  in  this  ter- 
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ritory.     In  order,  ho^^   j  ^^^  ^^^  ^^^  ^j  vexatious 

might  exist,  «"«  ;^f  ^rise  before  such  boards  of  can- 

auestions  that  mignt  ^"^  . 

yassers.  the  legislatare,  at  its  twenty-eighth  session, 
assed  an  act,  the  thirteenth  section  of  which  is  as  fol- 

fws:     "See.  13-  That  the  board  of  county  commis- 

loners,  sitting  as  a  canvassing  board  for  the  purpose 
of  canvassing  the  returns  of  any  election  hereafter  held 
in  this  territory,  shall  not  adjourn  or  become  functus 
officio  as  a  canvassing  board  until  such  board  of  com- 
inissioners  shall  have  canvassed  each  and  every  return 
of  election  before  them,  and  shall  have  declared  the 
result  from  the  face  of  such  returns ;  and  if  any  board 
of  county  commissioners,  sitting  as  a  canvassing  board, 
shall  fail,  ne^ect,  or  refuse  to  canvass  any  return  of 
any  election  before  said  board  under  any  pretense  that 
such  return  is  irregular,  or  for  any  other  pretense,  it 
shall  be  lawful  for  any  qualified  voter  to  present  his 
petition  under  oath  to  the  judge  of  the  district  court 
having  jurisdiction,  at  his  chambers,  briefly  setting 
forth  the  facts  and  circumstances,  and  praying  that 
such  board  of  commissioners  shall  be  required  by  a 
writ  of  mandamus,  issuing  out  of  such  court,  to  count 
and  certify  such  returns  5  and  therefore  it  shall  be  the 
duty  of  the  district  judge  to  immediately  issue,  or  cause 
to  be  issued,  his  alternative  writ  of  mandamus,  requir- 
ing such  commissioners  either  to  canvass  such  return, 
or  returns,  and  to  declare  the  result,  or  to  appear  in 
person  forthwith  before  such  court,  and  bring  with 
them  all  of  such  returns;  and,  if  such  commissioners 
shall  decline  to  canvass  such  return,  or  returns,  they 
shall  appear  before  said  court  in  obedience  to  such  writ, 
and  take  with  them  all  of  the  returns,  or  papers  pur- 
porting to  be  returns,  before  them ;  and  thereupon  the 
court  shall  forthwith  proceed  to  examine  said  returns, 
and  upon  such  examination  may  issue  his  peremptory 
writ    commanding  said  board    of  commissioners    to 


Jan.  1891]  In  be  Sloan.  619 


immediately  canvass  any  or  all  of  such  returns,  and  to 
declare  the  result.''  Sess.  Laws,  1889,  p.  321.  This 
law  went  into  effect  Febraary  28, 1889.  The  section  of 
the  statute  which  I  have  quoted*  seems  to  me  to  be  too 
plain  to  admit  of  construction.  Let  us  analyze  it,  for 
a  moment,  in  order  to  see  if  it  contains  any  provision 
that  can,  by  any  possibility,  be  misunderstood.  First. 
The  board  shall  not  adjourn  until  it  has  canvassed  each 
and  every  return  before  it,  and  shall  have  declared  the 
result.  Second.  If  it  shall  fail,  neglect,  or  refuse  to 
canvass  any  return  under  any  pretense  that  such  return 
is  irregular,  or  for  any  other  pretense,  any  qualified 
voter  may  present  his  petition  to  the  district  judge, 
praying  that  such  board  may  be  required  by  writ  of 
mandamus  to  count  and  certify  such  returns.  What 
returns!  Why,  the  returns  that  said  board,  under 
some  pretense,  have  failed  or  refused  to  canvass. 
Third.  The  district  judge  is  then  required  immediately 
to  issue  his  alternative  writ,  requiring  the  board  to 
either  canvass  such  returns  and  declare  the  result,  or 
to  appear  before  him  in  person  forthwith,  and  bring 
with  them  all  such  returns.  The  judge  is  to  issue  his 
mandcmus  immediately,  and  the  commissioners  are  to 
appear  forthwith.  No  provision  is  made  for  waiting 
for  the  regular  term  of  the  court.  Fourth.  If  the  com- 
missioners decline  to  canvass  such  returns,  they  shall, 
in  obedience  to  the  writ,  i.  e.,  forthwith,  appear  before 
the  judge,  and  bring  with  them — ^what!  Bring  with 
them  what  they,  in  their  judgment,  regard  as  the 
proper,  legal,  and  regular  returns!  No.  This  is  not 
what  they  are  to  be  ordered  to  do,  but  to  bring  with 
them  all  the  returns,  **or  papers  purporting  to  be  re- 
turns.'' Fifth.  Having  done  this — having,  in  obedience 
to  the  writ,  appeared  in  person  before  the  judge,  and 
having  produced,  not  only  all  the  returns,  but  each  and 
every  paper  purporting  to  be  a  return, — their  power,  au- 
thority, and  responsibility  practically  cease.   For,  sixth. 
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immediately  on  the  production  of  Buch  papers,  the 
judge  himself  shall  proceed  to  examine  them ;  and  his 
judgment,  so  far  as  the  commissioners  are  concerned, 
is  absolutely  conclusive.  For,  seventh,  the  judge  is 
required,  as  a  result  of  his  examination,  to  issue  a  per- 
emptory writ  commanding  said  board  to  canvass  any 
or  all  of  such  returns,  and  declare  the  result.  That  is 
to  say,  the  judge  is  required  to  examine  all  of  the  papers 
and  to  declare  what  are  and  what  are  not  proper  re- 
turns, and  to  direct  the  board  to  declare  the  result. 

The  express  provision  of  this  statute  makes  the 
judge  quo  ad  hoc  a  revisory  canvassing  board,  and 
nothing  is  left  for  the  commissioners  except  to  obey  his 
mandate.  Hence  I  repeat  that  whatever  discretion, 
ministerial,  judicial,  or  otherwise,  vested  in  the  com- 
missioners as  a  board  of  canvassers  ceases  the  moment 
they  appear  before  the  judge  in  response  to  the  alterna- 
tive writ.  They  are  not  merely  his  subordinates.  They 
no  longer  constitute  any  part  of  the  board,  so  far  as 
relates  to  any  question  growing  out  of  the  validity  or 
invalidity  of  the  papers  filed  with  them  as  returns,  or 
as  papers  purporting  to  be  returns.  Any  effort  on 
their  part  thereafter  to  impress  their  views  upon  the 
result  is  not  merely  contempt  of  court,  but  a  plain  and 
culpable  usurpation  of  authority.  It  is  no  answer  to 
say  that  a  mandate  of  a  judge  directing  the  board  to 
canvass  certain  returns,  thereby  declaring  the  election 
of  a  particular  candidate,  is  an  unwarranted  invasion 
of  the  legislative  by  the  judicial  branch  of  the  govern- 
ment. This  is  not  true  in  fact,  and  for  three  reasons. 
In  the  first  place,  the  legislature  is  the  sole  judge  of 
the  election,  qualification,  and  return  of  its  own  mem- 
be  its.  It  may  seat  a  member  with  or  without  a  certifi- 
cate of  election.  If  it  should  appear  to  that  body  that 
a  member  having  a  certificate  issued  to  him  by  the 
board  of  canvassers,  as  a  result  either  of  their  own 
examination  or  that  of  the  judge,  was  not  in  fact 
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elected,  it  would  be  its  duty  to  deny  him  the  privileges 
of  a  member.  In  the  second  place,  the  relation  of 
county  commissioners  is  as  foreign  to  the  legislature  as 
that  of  the  judge.  The  district  judge  belongs  to  the 
judiciary,  and  the  county  commissioners  to  the  exec- 
utive, or  administrative,  branch  of  the  government. 
Each,  to  a  certain  extent,  is  independent  of  the  other, 
and  the  legislative  branch  is  absolutely  independent  of 
both.  In  the  third  place,  the  legislative  branch  of  the 
government,  being  independent  of  both  the  judiciary 
and  administrative  branches,  has  a  perfect  right  to  vest 
the  power  of  canvassing  the  returns  of  an  election  in  any 
officer  it  may  choose,  either  executive  or  judicial,  or  to 
create  an  office  especially  clothed  with  that  power.  As 
we  have  seen,  it  has  clothed  certain  administrative  offi- 
cers, to  wit,  county  commissioners,  with  this  power  to 
be  exercised  in  the  first  instance,  and,  following  the 
usual  line  of  remedial  jurisdiction  in  other  matters,  it 
has  vested  in  the  judiciary  a  supervising  or  controlling 
power.  Such  being  the  law  as  I  understand  it,  I  shall 
endeavor  to  apply  it  to  the  facts  in  this  case. 

On  the  twelfth  day  of  November,  1890,  there  was 
issued  out  of  the  district  court,  of  the  county  of  Santa 
Fe,  a  writ  of  mandamus,  directed  to  the  county  com- 
missioners, the  relators  in  this  case.  This  alternative 
writ,  after  reciting  that  it  was  issued  on  the  petition  of 
Benjamin  M.  Read,  '*a  resident  and  qualified  voter  of 
said  county,'^  proceeds  to  set  out  the  charges,  which 
are  substantially  as  follows :  That  the  board  of  com- 
missioners had  failed,  neglected,  and  refused  to  canvass 
the  returns  from  precincts  numbered  1,  2,  16,  and  8, 
and  also  that  they  had  refused  to  canvass  four  votes 
cast  for  petitioner  at  precinct  number  11.  The  writ 
concluded  as  follows :  ''Now,  therefore,  you  are  hereby 
required  either  to  canvass  such  returns,  including  said 
certificate  from  precinct  number  8,  of  said  county, 
and  also  to  canvass  and  count  the  said  four  votes  polled 
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in  precinct  number  11  of  said  county,  which  are  marked 
*Not  registered'  upon  the  poll  books  of  said  precinct, 
and  declare  the  result,  or  to  appear  in  person  forthwith 
before  said  district  court,  and  bring  with  you  all  of  said 
returns,  and  all  of  the  returns,  or  papers  purporting  to 
be  returns,  before  you.''  On  the  thirteenth  day  of  the 
same  month  the  respondents  appeared  and  filed  their 
answer,  which,  after  setting  out  in  detail  the  alleged 
irregularities  which,  in  the  opinion  of  the  board, 
required  them  to  reject  and  to  refuse  to  canvass  certain 
returns  therein  described,  concludes  as  follows:  "Your 
respondents,  therefore,  in  obedience  to  the  require- 
ments of  said  alternative  writ  of  mandamus,  appear 
before  your  honor  in  person,  aB  well  as  by  their  attor- 
neys, N.  B.  Laughlin  and  Francis  Downs,  Esquires, 
and  they  present  before  your  honor  all  such  returns,  or 
papers  purporting  to  be  returns,  before  you."  It  is 
not  pretended  that  the  proceedings  thus  far  were  not  in 
strict  accord  with  the  act  of  the  legislature  already 
quoted.  On  the  issue  thus  joined,  the  cause  was  heard 
by  the  district  judge,  and  a  peremptory  writ  of  man- 
damus awarded.  To  this  ruling  of  the  court  respond- 
ents tendered  a  bill  of  exceptions,  which  was  duly 
signed  and  sealed.  On  the  same  day  that  the  alterna- 
tive writ  of  mandamus  was  issued  a  petition  was  filed 
on  the  equity  side  of  said  court,  by  the  said  Benjamin 
M.  Read,  and  by  Joseph  B.  Mayo,  and  Thomas  B. 
Catron,  against  the  said  commissioners,  averring,  sub- 
stantially, that  complainants  were,  at  the  election  held 
on  the  fourth  of  said  month,  candidates  for  seats  in  the 
legislative  assembly  of  said  territory ;  that  defendants 
constituted  the  board  of  canvassers,  whose  duty  it  was 
to  canvass  the  votes  polled  at  said  election,  in  said 
county  of  Santa  Fe;  that  said  commissioners  had 
assembled  at  the  courthouse  in  said  county,  '^but  have 
failed,  neglected,  and  refused  to  count  a  portion  of  the 
votes  polled  at  said  election  for  these  complainants," 
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etc. ;  that  said  refusal  would  materially  aflfect  the  result 
of  said  election,  and  would  make  it  appear  that  persons 
other  than  complainants  had  been  elected;  that  said 
commissioners  were  threatening  to  give  certificates  of 
election  to  other  parties,  etc.  They  asked  that  an 
injunction  issue,  restraining  the  commissioners  from 
issuing  certificates  of  election  to  others  than  complain- 
ants. An  injunction  was  issued  in  accordance  with 
the  prayer  of  the  bill.  On  the  fifth  of  December,  1890, 
defendants  answered.  They  admit  that  complainants 
were  candidates  at  said  election,  but  deny  that  they  re- 
ceived a  majority  of  the  votes  cast.  They  then  set  out 
what  they  deemed  various  irregularities  in  the  returns 
of  precincts  1,  2,  8,  11,  and  16;  that  these  returns  were 
not  in  regular  and  perfect  condition,  etc. ;  that  they 
met,  and  proceeded  to  canvass  the  returns ;  that,  while 
so  doing,  **the  complainants,  well  knowing  the  irregu- 
larities, fraud,  and  deceit  appearing  in  some  precincts, 
and  the  illegal  and  insufficient  manner  and  condition 
of  the  pretended  and  alleged  returns  before  said  defend- 
ants as  such  canvassing  board,  and  that  the  said  pre- 
tended and  alleged  returns  were  so  irregular  and  insuf- 
ficient that  the  said  board  could  not  receive  and  count 
them,  they  (the  complainants),  in  anticipation  of  their 
decision  as  such  board  of  canvassers,  filed  a  bill  in 
chancery,  and  obtained  an  injunction,  issued  out  of 
this  honorable  court,  by  which  they  were  restrained 
and  enjoined  from  making  and  completing  the  count 
and  canvass  of  all  the  votes  cast  in  said  election, 
according  to  the  returns  made  to  them  as  such  board. 
And  these  defendants  deny  that  the  pretended  returns 
made  to  them  as  a  canvassing  board  of  precincts  in 
said  county  numbered  1,  2,  8,  11,  and  16,  were  in  reg- 
ular and  perfect  condition,  but  they  aver  and  state  to 
the  court  here  that  the  alleged  returns  before  them 
from  precincts  1,  2,  and  16  were  irregular,  and  con- 
trary to  law,  and  the  statutes  in  such  case  made  and 
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provided;  and  that  the  face  of  the  returns  from 
precinct  11  was  regular,  and  was  so  counted,  when 
reached  by  the  board  in  the  regular  order.  But 
there  was  never  at  any  time  any  poll  book,  ballot 
box,  or  returns  of  any  kind  before  these  defendants, 
as  a  canvassing  board  or  otherwise,  from  said  pre- 
cinct numbered  8  in  said  county ;  that  there  was  not 
at  any  time  evidence  before  them  that  an  election  had 
been  held  at  precinct  number  eight  on  the  4th  day  of 
November,  1890,'^  etc.  They  deny  that  they  had  failed 
to  count  any  votes  ^* properly  returned; ''  deny  that  they 
threaten  to  give  certificates  to  persons  *'who  did  not 
receive  the  greatest  number  of  votes,''  etc.  They  admit 
that  **a  certain  paper  purporting  to  be  a  certificate  of 
election  returns  signed  by  four  persons,  two  of  whom 
signed  as  judges  of  election,  and  two  as  secretaries  or 
clerks  of  election,  in  precinct  numbered  8  in  said 
county,  was  presented  to  the  defendants  while  sitting 
as  a  board  of  canvassers  by  one  of  the  complainants, 
Benjamin  M.  Eead,  who  was  a  candidate  as  aforesaid, 
and  an  interested  party  in  the  result  of  the  canvass  and 
count,  and  who  was  not  authorized  by  law  to  act  as 
messenger  or  custodian  of  the  election  returns;  and 
they  aver  that  the  said  purported  certificate  or  paper  is 
irregular  in  form,  insufficient  in  law,  does  not  contain 
a  true  and  correct  statement  of  the  votes  cast  and 
polled  at  said  precinct  No.  8  on  the  4th  day  of  Novem- 
ber, 1890,  and  that  said  alleged  certificate,  if  canvassed 
and  counted,  would  change  the  elections  returns,  and 
would  have  the  effect  of  giving  majorities  to  persons 
who  were  not  elected  by  a  majority  of  the  votes  cast  at 
said  election ;  that  said  alleged  certificate  gives  major- 
ities from  four  to  eleven  greater  than  the  actual  vote  as 
it  was  cast,  polled,  and  counted,  and  certified  by  the 
judges  of  election,  as  these  defendants  are  informed 
and  believe.''  They  then  allege  on  information  and 
belief  that  said  certificate  was  made  at  Santa  Fe,  and 
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under  the  supervision  of  interested  parties,  etc. ,  and  by 
parties  who  never  saw  the  original  certificate  made  out 
and  signed  by  the  judges  of  election,  if  any  such  orig- 
inal certificate  was  ever  so  made  out  and  signed.  '^That 
one  of  the  persons  who  signed  said  paper  as  an  election 
judge  did  so  at  the  request  of  some  person  who  came 
from  Santa  Fe,  with  the  paper  already  filled  out  to  be 
signed,  and  seven  days  after  his  official  position  as 
judge  of  election  had  expired."  The  contradictory 
statements  contained  in  this  answer,  of  themselves  con- 
vict the  board  of  an  attempt  to  suppress  the  popular 
vote  and  defeat,  the  will  of  the  people ;  for  while,  in 
one  part  of  the  answer,  they  charge  that  there  was  not 
at  any  time  evidence  before  them  of  any  election  at 
precinct  number  8,  they  nevertheless  admit  in  an- 
other portion  of  the  answer  that  a  paper  purporting  to 
be  a  return  from  said  precinct,  signed  by  two  judges  of 
election  and  two  clerks,  had  been  filed  with  them ;  but 
they  allege  that  said  ''purported  certificate"  did  not 
contain  a  true  and  correct  statement  of  the  votes  polled 
at  said  precinct.  How  did  they  know  that  ''purported 
certificate"  did  not  contain  a  true  statement  of  the 
votes  polled,  if  they  had  never  had  before  them  any 
evidence  that  any  such  election  had  been  had?  Having 
answered,  they  demurred  to  the  bill,  setting  out  six 
causes  of  demurrer,  substantially  as  follows:  First,  the 
court  has  no  jurisdiction  of  the  parties ;  second,  because 
the  court  has  no  jurisdiction  of  the  subject-matter  in 
controversy;  third,  because  the  court  has  no  jurisdic- 
tion of  the  subject-matters  and  the  persons;  fourth, 
the  bill  does  not  state  facts  sufficient  upon  which  to 
base  an  action;  fifth,  complainants  have  no  common 
interest;  sixth,  that  the  bill  is  multifarious.  This 
answer,  in  the  nature  of  a  demurrer,  was  filed  on  De- 
cember 5,  and  on  the  same  day  a  motion  was  filed  to 
dissolve  the  injunction.  On  the  seventeenth  day  of 
January,  1891,  one  of  the  complainants  filed  in  the 
Vol.  5  n.  m. — 40 
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cause  an  affidavit  reciting  that  defendants,  in  violation 
of  the  injunction,  had  on  the  fifth  day  of  December, 
1890,  issued  certificates,  etc. ;  and  thereupon  a  writ  of 
attachment  was  issued.  The  parties  were  arrested,  and 
on  January  19  appeared  and  filed  a  motion  to  quash 
the  attachment.  The  grounds  of  this  motion  were  sub- 
stantially as  follows:  First,  the  judge  had  no  power  in 
vacation  to  issue  the  attachment ;  second,  because  the 
judge  had  no  power,  jurisdiction,  nor  authority  to 
institute  proceedings  for  contempt;  third,  the  judge 
had  no  power  to  issue  an  injunction  to  prevent  the 
board  of  canvassers  from  issuing  certificates;  fourth, 
the  judge  had  no  power  to  issue  an  injunction,  which 
was  therefore  void;  fifth,  because  no  order  to  show 
cause  had  preceded  the  writ  of  attachment;  sixth,  be- 
cause the  rules  and  regulations  of  the  chancery  court 
were  not  observed  in  the  issuance  of  the  writ  of 
attachment.  On  the  twentieth  of  January,  an  order 
was  entered  by  the  district  judge  reciting  that  upon  a 
hearing  of  the  parties,  and  upon  the  full  consideration 
of  the  cause,  he  had  found  the  parties  guilty  of  four 
several  acts  of  contempt,  and  imposing  a  fine  of  $50 
upon  them  for  each  of  the  alleged  acts  of  contempt. 
They  were  adjudged  guilty  of  contempt,  and  an  order 
of  commitment  was  entered  against  them  in  the  event 
that  the  fines  were  not  promptly  paid. 

That  we  may  have  a  proper  conception  of  the  rela- 
tion sustained  to  each  other  by  the  two  proceedings  of 
mandamus  and  injunction,  it  may  not  be  improper  to 
note  the  order  in  which  the  several  steps  were  taken. 
Both  writs  were  applied  for  and  issued  on  the  same  day, 
to  wit,  November  12,  1890.  On  the  thirteenth  of  the 
same  month  defendants  answered  the  alternative  writ 
of  mandamus,  and  on  the  eighteenth  a  preemptory 
writ  was  issued.  On  the  fifth  of  December  defendants 
filed  their  answer  to  the  bill  for  injunction,  and  also 
moved  to  dissolve  the  same,  and  on  the  same  day  they 
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proceeded,  in  direct  violation  of  its  terms,  to  issue  cer- 
tificates of  election. 

I  shall  not  consume  time  in  discussing  the  question 
as  to  the  jurisdiction  of  the  court  to  issue  the  writ  of 
mandamus.  The  act  of  February  28, 1889,  confers  the 
power  in  express  terms.  Not  only  so,  but  the  facts  in 
this  case,  in  their  minutest  detail,  bring  it  within  the 
express  terms  of  the  statute.  Every  requirement  of 
the  statute,  save  one,  was  met.  The  complaint  was 
made;  the  alternative  writ  was  issued;  the  respondents 
appeared  and  produced  the  returns ;  the  judge  exam- 
ined them ;  the  peremptory  writ  was  issued.  At  this 
point,  however,  obedience  to  law  was  abandoned.  The 
respondents,  the  relators  here,  thinking,  no  doubt 
honestly,  that  they  were  better  qualified  to  take  care 
of  the  public  interests  than  the  legislature,  determined 
to  defy  the  law.  It  is  trifling  with  the  occasion  to  treat 
the  conduct  of  these  relators  as  a  contempt  of  court. 
It  was  a  contempt  of  law.  It  would  be  an  unwarrant- 
able reflection  upon  their  intelligence  to  say  that  they  did 
not  understand  their  duty  in  the  premises.  It  was  not 
a  matter  of  mistake.  It  would  be  a  reflection  on  the 
voters  of  the  county  to  suggest  that  three  men  too 
ignorant  to  understand  the  thirteenth  section  of  the 
act  of  February  28,  1889,  could  be  elected  to  the  office 
of  county  commissioner.  But,  conceding  the  juris- 
diction to  issue  the  mandamus,  it  is  insisted  that  the 
court  had  no  authority  to  issue  the  injunction ;  that  the 
act  of  1889,  imposing  on  the  judge  the  duty  of  issuing 
the  mandamus,  is  an  implied  denial  of  his  authority 
to  proceed  by  any  other  method;  and  the  familiar 
doctrine  that  expressio  unius  est  exclusio  alterius  is  in- 
voked to  sustain  this  view.  Opposed  to  this,  however, 
is  the  equally  familiar  doctrine  that,  when  power  is 
conferred  on  a  court  to  do  any  particular  thing,  there 
is,  in  the  absence  of  express  provision  to  the  contrary, 
an  implied  grant  of  power  to  issue  such  process  as  may 
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be  necessary  to  carry  into  execution  the  power  conferred. 
This  is  especially  trae  of  courts  of  common  law  and 
chancery  jurisdiction ;  and  section  1868  of  the  organic 
act  provides  thaf  the  supreme  court  and  district  courts, 
respectively,  of  every  territory,  shall  possess  chancery, 
as  well  as  common  law,  jurisdiction.'' 

But  there  is  another  reason  that,  to  my  mind,  is 
conclusive  of  this  question.  It  is  well  settled  that  the 
two  processes,  mandamus  and  injunction,  are  correl- 
ative in  their  character  and  operation.  As  a  rule, 
whenever  a  court  will  interpose  by  mandamus  to  com- 
pel the  performance  of  a  duty,  it "  will  exercise  its 
restraining  power  to  prevent  a  corresponding  violation 
of  duty.  The  supreme  court  of  the  United  States  has 
declared:  '^Butit  has  been  well  settled  that  when  a 
plain,  ofl5cial  duty,  requiring  no  exercise  of  discretion, 
is  to  be  performed,  and  performance  is  refused,  any 
person  who  has  sustained  personal  injury  by  such 
refusal  may  have  a  mandamus  to  compel  its  perform- 
ance ;  and,  when  such  duty  is  threatened  to  be  violated 
by  some  positive  official  act,  any  person  who  will  sus- 
tain personal  injury  thereby,  for  which  an  adequate 
compensation  can  not  be  had  at  law,  may  have  an  in- 
junction to  prevent  it.  In  such  cases  the  writs  of 
mandamus  and  injunction  are  somewhat  correlative  to 
each  other."  Board  of  Liquidation  et  al  v.  McComb, 
92  U.  S.  541;  High  Extr.  Rem., sec.  6.  Even  under 
the  common  law  as  it  existed  in  England  at  a  time 
when  the  writ  of  mandamus  issued  only  as  a  preroga- 
tive writ,  and  before  it  became  what  it  now  is, — a  writ 
of  right,  issuing  ex  debito  justitiae, — it  exercised  a  re- 
straining, as  well  as  a  coercive,  power.  5  Pet.  192.  The 
injunction  was  purely  ancillary  to  the  mandamus.  The 
relation  which  the  former  writ  sustained  to  the  latter 
was  precisely  that  of  an  attachment  sued  out  in  aid  of 
a  common  law  action  of  debt.  The  purpose,  and  only 
purpose,  was  to  preserve  the  statu  quo  pending  the 
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determination  of  the  question  raised  by  the  proceeding 
by  mandamus.  There  was,  in  fact,  but  one  cause  of 
action,  and,  in  law,  practically  but  one  suit.  If  the 
petitioners  were  not  entitled  to  an  injunction,  they 
were  unquestionably  not  entitled  to  mandamus.  The 
purpose  of  the  mandamus  was  to  compel  the  com- 
missioners to  do  that  which  could  be  done  only  as  a 
prerequisite  to  the  issuance  of  a  certificate  of  election. 
Under  the  law,  they  were  first  to  canvass  the  vote  and 
declare  the  result,  and  afterward  to  issue  a  certificate 
of  election.  To  say  that,  while  they  might  be  com- 
pelled by  mandamus  to  canvass  the  return,  they  could 
not  be  restrained  from  issuing  a  certificate,  predicated 
upon  a  result  reached  in  defiance  of  the  mandamus,  is 
to  announce  a  solecism.  In  the  view  that  I  have  taken 
of  the  matter,  the  proceeding  by  injunction  was  un- 
necessary. Pending  the  proceeding  by  mandamus,  the 
board  had  no  authority  to  issue  a  certificate  of  election. 
A  peremptory  writ  of  mandamus  commanding  the 
commissioners  to  canvass  the  votes  cast  at  an  election 
is,  ex  vi  termini,  a  command  to  them  to  do  nothing 
that  will  defeat  the  purposes  of  the  writ.  It  was  the 
duty  of  the  board  to  obey  the  writ,  not  alone  in  its 
substance,  but  in  its  spirit.  High  Extr.  Rem., sec. 
566.  Hence  it  follows  that  the  issuance  of  the  certifi- 
cate pending  the  operation  of  the  writ  of  mandamus 
was  a  violation  of  its  terms,  and  warranted  the  impo- 
sition of  a  fine  for  contempt.  Granting,  however,  that 
an  injunction  was  unnecessary,  it  does  not  rest  with 
the  relators  in  this  proceeding  to  say  that  the  court  was 
unnecessarily  specific  in  its  directions  to  them.  If,  in 
good  faith,  they  had  obeyed  the  mandamus,  I  am  in- 
clined to  the  opinion  that  they  would  have  been  entitled 
to  their  costs  as  to  the  injunction ;  but  the  eflfort  to 
escape  the  penalty  incurred  by  gross  and  willful  viola- 
tion of  law,  by  showing  that  the  proceedings  of  the 
court  were  irregular,  or  that  its  processes  were  unneces- 
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sarily  specific,  does  not  commend  itself  to  the  favorable 
consideration  of  the  court. 

It  is  further  insisted,  however,  that  the  whole  pro- 
ceeding before  the  district  judge  was  void  for  the 
reasons — First,  that  the  rival  candidates  for  the  legis- 
lature should  have  been  remitted  to  their  right  of  con- 
test; and,  second,  because  the  interposition  of  the 
court  was  unwarranted  interference  on  the  part  of  the 
judicial  with  the  legislative  branch  of  the  government. 
This  proposition  has  been  urged  with  commendable 
zeal,  and  with  great  ability.  The  learned  counsel  for 
the  relators  have  exhibited  great  research  in  the  pro- 
duction of  authorities  to  sustain  their  views.  They 
have  insisted  that,  if  the  courts  can  interpose  by 
mandamus  or  injunction  to  control  elections,  they 
may  curtail,  if  not  destroy,  the  powers  vested  in  the 
other  branches  of  the  government;  and  numerous 
authorities  have  been  cited  to  sustain  this  view.  The 
case  of  relatdrs  does  not  raise  this  question.  So  far 
from  being  enjoined  against  the  discharge  of  their 
duty,  they  were  required  by  the  mandamus  to  perform 
their  duty.  So  far  from  the  action  of  the  judge  being 
an  infringement  on  the  prerogatives  of  the  legislature, 
he  was  himself  acting  under  the  mandate  of  an  act  of 
the  legislature.  I  should  not  deem  it  necessary  or 
proper,  in  view  of  the  act  of  the  legislature  I  have 
already  quoted,  to  discuss  the  question  as  to  the  au- 
thority of  the  court  to  interpose  its  mandamus,  but  for 
the  earnestness  with  which  the  counsel  for  the  relators 
have  insisted  that  the  action  of  the  judge  was  a  usurpa- 
tion, and,  therefore,  void.  I  shall  briefly  review  some 
of  the  authorities  cited  as  sustaining  the  position  of 
relators'  counsel. 

In  the  case  of  Western  Railroad  Co.  v.  De  GFraflE, 
27  Minn.  1,  it  was  sought  to  enjoin  the  governor  of 
the  state  from  the  performance  of  certain  duties  im- 
posed upon  him  by  the  legislature.  It  was  held  that 
this  could  not  be  done.     It  is  true  that  the  judge,  in 


Jan.  1891]  In  be  Sloan.  631 

rendering  the  opinion  of  the  court,  states  very  broadly 
that  under  the  constitution  of  that  state  the  courtd  are 
poverless  to  interfere  with  the  operations  of  any  officer 
of  the  executive  department,  whether  the  action  sought 
to  be  controlled  was  ministerial  merely,  or  one  involv- 
ing the  exercise  of ''discretion  and  judgment  alone.'' 
Whether  the  general  principle  stated  be  correct  or 
otherwise,  the  facts  in  the  case  warranted  the  conclu- 
sion reached.  No  such  authority  was  sought  to  be 
exercised  in  the  case  at  bar.  In  the  case  of  Walton  v. 
Develing,  61  HI.  201,  the  syllabus  is  as  follows: 
* 'Where  the  law  authorizes  an  election  to  be  called  in 
a  township,  to  determine  whether  a  majority  are  in 
favor  of  subscribing  to  the  stock  of  a  railroad  com- 
pany, when  the  election  is  called  in  pursuance  of  the 
requirements  of  the  law,  a  court  of  equity  has  no 
power  to  restrain  the  officers  from  holding,  or  the 
people  from  voting  at,  such  election.  A  writ  of 
injunction  issued  in  such  case  is  void,  and  the  officers 
and  people  are  not  bound  to  obey  it,  as  the  court  has 
no  jurisdiction.''  In  the  case  of  Harris  v.  Schryock, 
82  111.  119,  it  was  said:  "But,  according  to  repeated 
decisions  of  this  court,  the  power  to  hold  an  election 
is  political,  and  not  judicial;  hence  a  court  of  equity 
has  no  power  to  restrain  officers  from  the  exercise  of 
such  powers."  In  the  same  state,  in  the  case  of 
Dickey  v.  Reed,  78  111.  271,  the  court  repeats  the  same 
doctrine,  declaring  that  "elections  belong  to  the  polit- 
ical branch  of  the  government,  and  are  beyond  the 
control  of  the  judicial  power.  •  *  *  ^^d  the 
political  power  of  the  state  may  organize  municipal 
bodies,  and  put  them  into  operation,  by  force  of  enact- 
ment, or  by  election  of  the  people  to  be  thus  governed, 
and  they  can  provide  the  modes  of  reviewing  the  re- 
turns of  election  to  ascertain  whether  they  are  in 
accordance  with  the  expressed  will  of  the  people,  and, 
until  the  courts  are  empowered  by  the  constitution  or 
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legislative  enactment,  they  must  refrain  from  inter- 
ference.'' 

I  have  thus  referred  to  what  seemed  to  the  counsel 
for  relators  as  the  most  direct  authorities  in  support  of 
their  position  for  the  purpose  of  showing  that  they  are 
not  either  directly  or  by  implication  assailed  by  the 
views  that  I  have  advanced.  In  the  case  at  bar,  the 
election  had  been  held,  the  vote  had  been  cast,  and 
the  alleged  interference  on  the  part  of  the  judge  was 
in  the  exercise  of  a  duty  imposed  on  him  by  the  very 
authority  that  created  the  board  of  commissioners.  In 
the  language  of  the  decision  last  quoted,  he  was  em- 
powered to  act  by  ^'legislative  enactment.''  It  was 
not,  therefore,  a  case  of  interference  on  the  part  of  the 
judiciary  with  the  right  of  election,  but  of  open  and 
avowed  revolt  on  the  part  of  the  commissioners  against 
the  organized  government  of  the  territory.  The  true 
doctrine,  under  our  form  of  government,  is  this: 
Every  qualified  voter  has  the  right  to  cast  his  vote  and 
have  it  counted.  When  the  legislative  power  has 
appointed  an  election,  and  provided  the  proper  oflScers 
for  holding  it  and  declaring  the  result,  the  courts  have 
no  power  to  interpose  by  way  of  preventing  the  exer- 
cise of  such  function.  But  no  such  officer  has  author- 
ity, under  color  of  his  office,  to  defeat  the  will  of  the 
people  as  expressed  at  the  polls,  and,  if  he  undertakes 
to  do  so,  it  is  the  duty  of  the  courts,  on  proper  appli- 
cation, and  within  the  rules  prescribed  by  the  legisla- 
ture, to  interfere  by  such  remedial  process  as  ,may  be 
necessary  to  attain  the  proper  remedy.  In  respect  of 
their  purely  ministerial  duties,  election  officers  are  not 
beyond  the  control  of  the  courts.  Cooley  Const.  Lim. 
621;  High  Extr.  Rem.,  sec.  56. 

A  question  was  raised  in  the  argument  as  to  the 
right  of  the  judge  to  enter  the  judgment  complained 
of  at  chambers.  The  authority  to  do  so  is  conferred 
in  such  specific  terms  by  section  1829  of  the  Compiled 
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Laws  that  the  mere  reference  to  that  section  is  regarded 
as  sufficient  answer  to  this  objection.  It  was  also 
insisted  on  the  argument  that  under  the  provisions  of 
section  665  of  the  Compiled  Laws  the  judge  had  no 
authority  to  impose  a  fine  in  excess  of  $50  without  a 
trial  by  jury.  The  several  acts  and  omissions  on  the 
part  of  the  relators  constituted,  in  my  opinion,  but 
one  offense.  I  think  the  mode  adopted  in  fixing  the 
amount  of  the  fine  was  irregular,  but  it  is  an  irregular- 
ity that  can  not  be  taken  advantage  of  in  this  proceed- 
ing. But  I  do  not  agree  with  the  learned  counsel  for 
the  relators  that  the  section  referred  to  was  intended 
to  operate  as  a  limitation  upon  the  right  of  a  judge  to 
impose  a  fine  for  a  contempt  of  court  committed  in  a 
refusal  to  obey  one  of  its  mandates.  On  the  contrary, 
I  am  satisfied  that  this  statute  relates  alone  to  the 
preservation  of  order  and  decorum  in  the  presence  of 
the  court. 

I  must  say  that,  in  the  view  I  take  of  this  cause, 
the  discussion  has  taken  a  much  wider  range  than  was 
pertinent  to  what  I  conceive  to  be  the  only  issue  in- 
volved. Section  13  of  the  act  of  February  28,  1889, 
unquestionably  gives  the  district  judge  jurisdiction  of 
the  controversy  out  of  which  the  proceedings  for  con- 
tempt arose.  Section  2027  of  the  Compiled  Laws  of 
1884  requires  this  court  to  forthwith  remand  the  rela- 
tors, if  it  should  appear  that  they  are  detained  in 
custody  for  any  contempt,  specially  and  plainly 
charged  in  the  commitment,  by  some  court,  officer,  or 
body  having  the  authority  to  commit  for  the  con- 
tempt so  charged.  All  of  this  appears  on  the  face  of 
the  petition,  and  I  think,  therefore,  that  the  motion  to 
dismiss  the  writ,  and  remand  the  relators,  is  well 
taken,  and  should  be  allowed. 

O'Brien,  C.  J.  (dissenting). — To  my  mind,  it  is 
clear  that  two  errors,  at  least,  fatal  to  the  validity  of 
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the  commitment  of  the  relators,  appear  upon  the 
record  of  these  proceedings.  First,  that  the  court  had 
no  jurisdiction,  in  the  first  instance,  to  issue  the  writ 
of  injunction;  second,  that  the  judgment  upon  the 
hearing,  touching  the  violation  of  the  injunctional 
order,  imposing  a  fine  of  $200  on  each  of  the  relators, 
and  ordering  their  imprisonment  untU  such  fine  be 
paid,  is  illegal  and  of  no  binding  validity.  For  the 
purpose  of  a  proper  understanding  of  the  case,  the  bill 
of  complaint,  the  writ  of  injunction,  judgment  on 
attachment,  and  commitment  are  set  out  in  extenso: 
'*In  the  district  court  of  Santa  Fe  county.  Bill 
for  injunction.  Territory  of  New  Mexico,  county  of 
Santa  Fe — ss.:  In  the  district  court  for  the  said 
county  of  Santa  Fe,  sitting  for  the  trial  of  causes 
arising  under  the  laws  of  said  territory. 

**To  the  Honorable  Edward  P.  Seeds,  associate  justice 
of  the  supreme  court  of  said  territory,  and  judge 
of  the  said  district  court: 

"Benjamin  M.  Read,  Joseph  B.  Mayo,  and  Thomas 
B.  Catron,  residents  of  said  county,  bring  this,  their 
bill  of  complaint  against  John  H.  Sloan,  George  L. 
Wyllys,  and  Teodoro  Martinez,  also  residents  of  said 
county,  and  show  unto  your  honor:  Complainants 
were  candidates  at  the  election  held  in  said  county  on 
the  fourth  day  of  November,  1890,  said  Bead  and  Mayo 
for  the  offices  of  members  of  the  house  of  representa- 
tives of  the  legislative  assembly  of  New  Mexico,  and 
said  Catron  for  the  office  of  member  of  the  council  of 
said  legislative  assembly,  and,  as  such  candidates,  were 
voted  for  by  voters  of  said  county,  and,  as  shown  by 
the  election  returns,  received  majorities  of  the  votes 
cast  for  said  offices,  respectively.  Defendants  are  the 
county  commissioners  of  said  county,  and,  as  such, 
are  required  by  law,  within  six  days  after  an  election, 
to  publicly  examine  and  count  the  votes  polled  for 
each  candidate,  and  to  forward  to  the  persons  who 
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have  received  the  greatest  number  of  votes  polled  at 
any  election  held  for  members  of  the  house  of  repre- 
sentatives, the  corresponding  certificate  of  election. 
That  defendants  have  assembled  in  the  courthouse  in 
the  county  of  Santa  Fe  for  the  purpose  aforesaid,  but 
have  failed,  neglected,  and  refused  to  count  a  portion 
of  the  votes  polled  at  said  election  for  these  complain- 
ants, such  portion  being  the  votes  cast  for  complain- 
ants in  the  precincts  of  said  county  numbered  1,  2,  8, 
11,  and  16 ;  the  returns  of  election  from  said  precincts 
being  before  said  defendants,  and  in  regular  and  per- 
fect condition.  The  failure  and  refusal  of  defendants 
to  count  said  votes  as  shown  by  said  returns  will 
materially  affect  the  result  of  said  count  so  as  to  make 
it  appear  that  persons  other  than  complainants  have 
been  elected  to  said  offices,  although  such  is  not 
really  the  fact ;  and  defendants  give  out  and  threaten 
that  they  will  make  and  deliver,  or  cause  to  be  made 
and  delivered,  to  such  other  persons,  certificates  show- 
ing their  election  to  the  offices  aforesaid,  and  com- 
plainants believe  that  they  will  certainly  do  so,  unless 
restrained  by  an  order  of  the  court.  If  such  certifi- 
cates are  so  made  and  issued  to  such  other  persons, 
great  and  irreparable  damage  may  and  probably  will 
result  to  complainants,  and  each  of  them,  and  to  the 
public  generally;  and  the  existence  of  such  certificates 
may  and  probably  will  be  the  cause  of  numerous  suits, 
and  vexatious  and  expensive  litigation,  as  has  hereto- 
fore been  the  case  in  this  territory  under  similar  cir- 
cumstances. As  soon  as  the  said  count  by  the  said 
defendants  is  completed,  complainants  will  institute, 
or  cause  to  be  instituted,  in  accordance  with  the  stat- 
ute, proceedings  in  mandamus  to  compel  defendants 
to  canvass  all  of  the  returns  of  said  election  in  said 
county;  but  before  such  proceedings  can  be  made 
effective,  and  before  a  complete  canvass  can  be  made, 
defendants  will  issue,  or  cause  to  be  issued,  such  im- 
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proper  and  fraudulent  certificates  of  election  as  here- 
inbefore described.  Complainants  therefore  pray  that 
defendants  be  restrained  and  enjoined  by  an  injunc- 
tion of  this  court  from  making  and  delivering,  or 
ordering  or  causing  to  be  made  or  delivered,  any  cer- 
tificate of  election  to  either  of  the  offices  hereinbefore 
mentioned  to  any  person  or  persons  other  than  these 
complainants,  and  from  making,  or  causing  to  be 
made,  any  record  of  the  result  of  their  canvass  of  said 
election  returns  until  the  further  order  of  the  court  m 
the  premises.  May  it  please  your  honor  to  grant  unto 
complainants  the  writ  of  subpoena,  under  the  seal  of 
this  honorable  court,  directed  to  defendants,  John  H. 
Sloan,  George  L.  Wyllys,  and  Teodoro  Martinez,  com- 
manding them,  and  each  of  them,  to  appear  before 
this  court  on  a  day  and  under  a  penalty  to  be  therein 
fixed,  then  and  there  to  answer  unto  the  premises  as 
fully  as  if  the  same  were  here  repeated,  and  they  par- 
ticularly interrogated  thereunto,  but  not  under  oath, 
an  answer  under  oath  being  hereby  expressly  waived, 
and  to  abide  the  order  or  decree  of  the  court  in  the 
premises. 

^'Benjamin  M.  Bead.'* 

^'Territory  of  New  Mexico,  county  of  Santa  Fe. 

"On  this  12th  day  of  November,  1890,  personally 
appeared  before  me  Benjamin  M.  Bead,  and  made  oath 
that  he  had  read  the  foregoing  bill  by  him  subscribed, 
and  knew  the  contents  thereof,  and  that  the  same  is 
true,  except  as  to  the  matters  therein  alleged  upon 
information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true.  Witness  my  hand,  and  the  seal 
of  the  district  court  of  the  first  judicial  district  of  the 
territory  of  New  Mexico,  the  day  and  year  last  above 
written. 

"A.  E.  Walkee,    [seal] 
"Clerk  of  the  District  Court." 
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"Territory  of  New  Mexico  to  John  H.  Sloan,  George 
L.  Wyllys,  and  Teodoro  Martinez,  greeting: 
"Whereas,  Benjamin  M.  Read,  Joseph  B.  Mayo, 
and  Thomas  B.  Catron  have  filed  in  the  district  court 
for  Santa  Fe  county  their  bill  of  complaint  against  you, 
praying  to  be  relieved  touching  the  matters  therein  set 
forth,  now,  therefore,  you,  the  said  John  H.  Sloan, 
George  L.  Wyllys,  and  Teodoro  Martinez,  both  indi- 
vidually and  as  members  of  the  board  of  county  com- 
missioners of  Santa  Fe  county,  your  agents,  servants, 
employees,  and  advisers,  are  hereby  restrained  and 
enjoined  from  making  and  delivering,  or  ordering  or 
causing  to  be  made  or  delivered,  any  certificate  of  elec- 
tion to  the  oflBces  of  members  of  the  house  of  repre- 
sentatives of  the  legislative  assembly  of  the  territory  of 
New  Mexico,  and  of  member  of  the  council  of  said  leg- 
islative assembly,  to  any  person  or  persons,  other  than 
said  Benjamin  M.  Bead,  Joseph  B.  Mayo,  and  Thomas 
B.  Catron,  and  from  making,  or  causing  to  be  made, 
any  record  of  the  result  of  your  canvass  of  the  election 
returns  of  the  election  held  in  said  county  of  Santa  Fe 
on  the  4th  day  of  November,  1890,  until  the  further 
order  of  the  said  district  court  in  the  premises.  Wit- 
ness the  Honorable  Edward  P.  Seeds,  associate  justice 
of  the  supreme  court  of  the  territory  of  New  Mexico, 
and  judge  of  the  First  judicial  district  court  thereof, 
and  the  seal  of  said  district  court,  this  12th  day  of 
November,  1890. 

'*A.  E.  Walker,  Clerk,     [seal]" 
"The  territory  of  New  Mexico  to  the  sherifiE  of  Santa 
Fe  county,  greeting: 

"You  are  hereby  commanded  to  arrest  and  take 
the  body  of  John  H.  Sloan,  and  him  safely  keep,  so 
that  you  have  his  body  before  the  district  court  within 
and  for  the  county  of  Santa  Fe,  sitting  at  chambers  at 
the  federal  building  in  said  county,  on  Monday,  Jan- 
uary 19,  1891,  at  nine  o'clock,  a.  m.,  then  and  there  to 


638  In  be  Sloan.  [5  N.  M. 

answer  for  a  charge  of  contempt.  Witness  the  Honor- 
able Edward  P.  Seeds,  associate  justice  of  the  supreme 
court  of  the  territory  of  New  Mexico,  and  judge  of  the 
First  judicial  district  court  thereof,  and  the  seal  of  said 
district  court,  this  17th  day  of  January,  1891. 

**A.  E.  Walkeb,  Clerk,     [seal] 
The  attachment  of  Teodoro  Martinez  is  in  the 
same  words. 

*'The  territory  of  New  Mexico  to  Francisco  Chavez, 
sheriflE  of  the  county  of  Santa  Fe,  greeting: 
* 'Whereas,  on  the  12th  day  of  November,  1890,  an 
injunction  was  issued  out  of  the  district  court  of  Santa 
Fe  county  Enjoining  and  restraining  John  H.  Sloan, 
George  L.  Wyllys,  and  Teodoro  Martinez,  both  indi- 
vidually and  as  members  of  the  board  of  county  com- 
missioners of  said  Santa  Fe  county,  their  agents,  ser- 
vants, employees,  and  advisers,  from  making  or  deliv- 
ering, or  ordering  or  causing  to  be  made  or  delivered, 
any  certificate  of  election  to  the  offices  of  members  of 
the  house  of  representatives  of  the  legislative  assembly 
of  the  territory  of  New  Mexico,  and  of  member  of  the 
council  of  said  legislative  assembly,  to  any  person  or 
persons  other  than  Benjamin  M.  Read,  Joseph  B. 
Mayo,  and  Thomas  B.  Catron,  and  from  making,  or 
causing  to  be  made,  any  record  of  the  result  of  their 
canvass  of  the  election  returns  of  the  election  held  in 
said  county  of  Santa  Fe  on  the  4th  day  of  November, 

1890,  until  the  further  order  of  said  district  court  in  the 
premises.     And  whereas,  on  the  17th  day  of  January, 

1891,  there  was  filed  in  the  office  of  the  clerk  of  said 
court  the  petition  of  the  said  Thomas  B.  Catron,  setting 
forth  that  the  said  John  H.  Sloan  and  Teodoro  Martinez, 
two  of  the  defendants  in  said  injunction  proceeding, 
wholly  disregarding  the  injunction  so  issued  as  afore- 
said, did,  on  the  5th  day  of  December,  1890,  sitting  as 
a  board  of  canvassers  of  said  county,  canvass  the 
returns  of  the  general  election  held  in  said  county  on 
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the  4th  day  of  November,  1890,  and  did  on  said  5th  day 
of  December,  1890,  make,  order,  and  deliver  a  certifi- 
cate of  election  to  the  offices  of  members  of  the  house 
of  representatives  of  the  legislative  assembly  to  persons 
other  than  the  said  Benjamin  M.  Bead,  the  said  Joseph 
B.  Mayo,  and  the  said  Thomas  B.  Catron,  to  wit,  to 
one  Charles  F.  Easley,  to  one  Thomas  P.  Gable,  and 
to  one  Bomulo  Martinez ;  the  said  Easley  and  the  said 
Gable  receiving  certificates  of  election  to  the  office  of 
member  of  the  house  of  representatives  of  the  legisla- 
tive assembly,  and  the  said  Bomulo  Martinez  receiving 
a  certificate  to  the  office  of  member  of  the  council  of 
said  legislative  assembly ;  and  praying  that  that  court 
cause  attachments  to  issue  for  the  arrest  of  the  said 
John  H.  Sloan  and  Teodoro  Martinez  for  contempt. 
Whereupon  such  proceedings  were  had  by  the  said 
court  that  on  January  20,  1891,  after  attachments  had 
been  issued  by  said  court  against  the  said  John  H. 
Sloan  and  Teodoro  Martinez,  and  after  the  bodies  of 
the  said  Sloan  and  the  said  Martinez  had  been  pre- 
sented before  the  said  court  by  you,  the  said  sheriff, 
they  being  accompanied  by  counsel,  and  after  a  full 
hearing  of  counsel,  the  said  John  H.  Sloan  and  Teodoro 
Martinez  were  adjudged  guilty  of  contempt  of  this 
court  in  issuing  and  delivering  a  certificate  of  election 
to  Charles  F.  Easley,  in  issuing  and  deliving  a  certifi- 
cate of  election  to  Bomulo  Martinez,  and  in  mak- 
ing, or  causing  to  be  made,  a  record  of  the  result 
of  their  canvass  of  the  returns  of  the  election  held 
in  said  county  of  Santa  Fe  on  the  4th  day  of  No- 
vember, 1890,  and  the  punishment  of  each  of  said 
defendants  was  assessed  to  a  fine  of  fifty  dollars  for 
each  of  the  said  several  contempts,  making  a  total  of 
two  hundred  dollars  against  each  of  said  defendants : 
Now,  therefore,  you,  the  said  sheriff  of  Santa  Fe  county, 
are  hereby  commanded  that  of  the  lands  and  tene- 
ments, goods  and  chattels,  of  John  H.  Sloan,  in  your 
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county,  you  cause  to  be  made  the  sum  of  two  hundred 
dollars  fine,  and  seventeen  dollars  and  forty-five  cents 
costs  of  suit,  which,  by  the  said  judgment  of  the  said 
district  court  on  the  20th  day  of  January,  1891,  the 
territory  recovered  against  the  said  JohnH.  Sloan,  and 
in  default  of  the  prompt  payment  of  the  said  sum  by 
the  said  John  H.  Sloan  that  you  confine  the  body  of 
the  said  John  H.  Sloan  in  the  common  jail  of  said 
county  until  said  fine  and  costs  are  fully  paid  and  satis- 
fied, and  due  return  made  of  this  writ,  with  your  pro- 
ceedings thereon.  Witness  the  Honorable  Edward  P. 
Seeds,  associate  justice  of  the  supreme  court  of  the 
territory  of  New  Mexico,  and  judge  of  the  first  judicial 
district  court  thereof,  and  the  seal  of  said  district 
court,  this  20th  day  of  January,  1891. 

*'A.  E.  Walker,  Clerk,  [seal]^' 
It  appears,  then,  that  the  writ  was  granted  at  the 
suit  of  T.  B.  Catron,  who  claimed  to  be  elected  mem- 
ber of  the  council,  and  Benjamin  M.  Bead  and  J.  B. 
Mayo,  who  claimed  to  be  elected  members  of  the  house, 
in  the  present  genei'al  assembly  of  this  territory.  They 
filed  their  bill  before  the  completion  of  the  official  can- 
vass of  the  votes  by  the  board  of  county  commissioners. 
Irregularities  in  returns  from  some  of  the  precincts 
may  have  occurred,  or  the  petitioners  may  have  had 
reasons  to  suspect  that  the  board  of  county  commis- 
sioners would  not  make  a  full  and  impartial  canvass  of 
the  votes  returned.  It  may  not  be  amiss  to  remark, 
in  passing,  that  the  three  petitioners,  Catron,  Bead, 
and  Mayo,  are,  or  claim  to  be,  republicans,  and  that 
two  of  the  three  county  commissioners  are  democrats. 
Partisan  zeal  may  be  at  the  bottom  of  the  trouble. 
The  important  question  to  determine  is,  had  peti- 
tioners a  right  to  invoke  the  aid  of  a  court  of  chancery 
to  protect  them  by  writ  of  injunction  against  the  con- 
sequences of  the  possible,  probable,  or  actual  dishon- 
esty of  the  county  commissioners  in  making  the  official 


Jan.  1891]  In  be  Sloan.  641 

canvass  and  issuing  certificates  of  election!  Plainly, 
no  such  right  existed  if  the  law  intrusted  to  another 
tribunal  power  to  apply  the  proper  remedy  and  offered 
complete  relief.  Each  house  of  the  legislative  assembly 
is  the  exclusive  judge  of  the  election  and  qualification 
of  its  members.  No  decree,  interiocutory  or  final,  of  a 
court  of  chancery  can  affect  or  impair  this  power.  The 
judgment  or  discretion  of  the  legislature  can  not  be 
controlled  by  such  decree.  Its  action  in  the  premises 
is  independent,  final,  and  unassailable.  Before  it  all 
contests  must  be  decided.  We  cite  the  appropriate 
sections  of  the  Compiled  Laws  of  1884,  as  amended  by 
Laws  of  1889:  **Sec.  1172  (as  amended  Session 
Laws,  1889,  p.  318).  If  any  candidate  from  any  county 
or  district  in  this  territory  contest  the  seat  of  any  repre- 
sentative or  member  of  the  council,  said  person  shall 
give  written  notice  to  the  contestee  within  thirty  days 
after  the  returns  of  the  election  are  received  by  the 
secretary  of  the  territory.  Said  notice  of  contest  shall 
specify  as  nearly  as  may  be  the  grounds  upon  which 
the  contestant  relies,  and  it  shall  also  give  the  name  of 
some  justice  of  the  peace  or  notary  public  before  whom 
it  is  proposed  to  take  proofs  in  support  of  the  grounds 
alleged  and  set  forth  in  such  notice,  and  also  the  time 
and  place  of  the  taking  thereof.  Sec.  1173  ( as  amended 
Session  Laws,  1889,  p.  318).  The  contestees,  at  the 
time  and  place  of  taking  such  proofs,  may  select 
another  justice  of  the  peace  or  notary  public  to  assist 
in  taking  of  such  proof  as  he  desires ;  but  a  failure  to 
do  so  shall  not  affect  the  right  of  contestant  to  proceed 
with  his  testimony  under  his  notice.  Sec.  1174.  To 
reject  any  illegal  votes  that  may  be  polled  at  any  elec- 
tion in  this  territory,  it  shall  not  be  necessary  to  con- 
test or  question  them  at  the  polls,  but  they  may  be 
rejected  by  the  authorities  authorized  by  law  to  deter- 
mine the  validity  of  said  elections,  on  being  proved, 
after  due  notice  is  given  by  the  party  contesting  said 
Vol.  5  n.  m.— 41 
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election  to  the  opposing  party.  Said  notice  in  any 
county  election  shall  not  be  less  than  eight  days,  and 
shall  in  all  cases  be  within  thirty  days  thereafter.  Sec. 
1175.  n  the  person  whose  seat  is  contested  in  either 
branch  of  the  assembly  intends  to  question  the  illegal- 
ity of  any  votes  given  to  the  contesting  candidates,  he 
shall,  within  eight  days  after  said  contest,  give  equal 
notice  to  the  OTiposite  party  in  the  manner  prescribed 
in  section  1172.  Sees.  1176,  1177,  1178  (as  amended 
Session  Laws,  1889,  p.  318).  If  the  justice  or  justices 
of  the  peace,  notary  or  notaries,  appointed,  or  any  of 
them,  should  fail,  on  account  of  sickness  or  other  just 
cause,  to  be  present  at  the  taking  of  the  testimony  in 
such  contests,  another  justice  of  the  peace  or  justices, 
notary  or  notaries,  may  be  chosen  by  the  contestant 
parties,  and  the  taking  of  such  testimony  shall  com- 
mence within  thirty  days  after  the  election,  and  the 
said  justice  or  justices  of  the  peace,  or  notary  or  nota- 
ries, shall  issue  subpoena  (s)  .to  all  persons  required  by 
either  party  to  appear  and  testify.  Said  justice  or 
justices  of  the  peace,  notary  or  notaries,  shall  hear  all 
the  testimony,  and  certify  the  same  to  the  president  of 
the  council,  if  the  seat  contested  shall  be  that  of  a 
councilman,  and  to  the  speaker  of  the  house  of  repre- 
sentatives, if  it  be  that  of  a  representative,  on  or  before 
the  first  day  of  the  session  of  the  legislative  assembly. 
Sec.  1179.  No  testimony  shall  be  received  by  the 
justices,  or  either  branch  of  the  territorial  legislature, 
from  either  the  contesting  or  opposing  parties,  unless 
it  refers  to  the  points  specified  in  the  notice.  The 
justices  of  the  peace  shall  forward  to  the  general  assem- 
bly a  certificate,  together  with  the  depositions  taken  by 
them,  and  no  others,  and  the  legislative  assembly  shall 
not  receive  any  other  testimony  than  that  already 
specified.'' 

The  foregoing  sections  are  unmistakably  intended 
to  furnish  legislative  candidates  with  adequate  means 
to  protect  their  rights  and  prevent  injustice. 
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The  forum  therein  recognized  as  adequate  to  grant 
complete  relief,  to  detect  mistakes  and  frauds  in  all 
stages  of  the  election,  from  the  opening  of  the  polls  to 
the  issuing  of  the  certificates,  is  either  house  of  the 
general  assembly.  Why  should  a  court  of  chancery 
assume  jurisdiction  in  a  proceeding  wherein  it  would 
be  powerless  to  enforce  obedience  to  its  decrees!  It  has 
no  right  to  decide  who  is  or  who  is  not  elected.  The 
legislature  alone  has  the  exclusive  power  to  determine 
that  fact.  But,  it  may  be  said,  it  may  regulate  the 
intermediate  procedure.  Why  should  it?  Does  not 
the  written  law  amply  provide  for  the  redress  of  any 
wrong  that  may  be  committed  in  the  course  of  such 
procedure!  Who  has  constituted  the  chancellor's 
court  a  more  reliable  or  less  partisan  tribunal  than  the 
council  or  the  house  of  the  general  assembly  for  the 
rectification  and  settlement  of  the  frauds  or  errors  in- 
cident to  popular  elections!  Once  concede  to  the  courts 
the  right  to  interfere  in  such  proceedings,  and  who  can 
define  the  limits  of  such  assumption!  In  the  present 
case,  each  of  the  three  petitioners  received  a  certificate 
of  election  in  accordance  with  the  will  of  the  chan- 
cellor, as  expressed  in  the  preliminary  writ  of  injunc- 
tion ;  but  the  two  members  of  the  house,  upon  contest 
had  before  that  body,  within  a  few  days  after  their 
admission,  were  expelled,  and  their  seats  awarded  to 
other  parties.  If  wrong,  can  any  order  or  decree  en- 
tered or  to  be  entered  by  the  chancellor  afford  a  remedy! 
Will  courts  take  jurisdiction  of  causes  wherein  they 
are  powerless  to  enforce  their  judgments!  It  may  be 
said,  in  answer  to  this,  that  the  present  suit  by  injunc- 
tion was  simultaneous  with  and  ancillary  to  mandamus 
proceedings  instituted  to  compel  the  county  commis- 
sioners to  receive  and  canvass  the  election  returns. 
How  does  that  relieve  the  matter  of  its  objectionable 
features,  as  long  as  each  house  of  the  general  assembly 
has  legal  power  to  ignore  the  adjudications  in  either 


644  In  be  Sloan.  [5  N.  M. 

case,  and  to  approve  or  disapprove  the  alleged  miscon- 
duct of  the  commissioners,  by  awarding  seats  to  the 
candidates  who,  in  its  opinion,  were  elected  and  qual- 
ified, regardless  of  the  orders  and  judgments  of  the 
court?  Are  the  judicial  and  legislative  departments  of 
the  territorial  government  to  be  thus  encouraged  to 
wage  war  upon  each  other's  dignity,  and  bring  odium 
and  discredit  upon  both!  Case  law,  so  called,  may  be 
found  in  support  of  almost  any  proposition  that  the 
vagaries  of  counsel  may  advance  or  invent.  But  I 
doubt  if  the  history  of  legal  proceedings  furnishes  any 
precedent  at  all  similar  to  the  one  under  consideration. 
Some  of  the  facts  found  in,  and  many  of  the  legal 
principles  applied  to,  an  authoritative  case  in  lUinois^ 
(Dickey  et  al.  v.  Reed,  78  111.  261),  ought,  in  my  opinion ^ 
to  have  a  controlling  influence  in  the  decision  in  thi& 
case.  All  of  the  wrongful  acts  charged  to  the  county 
commissioners  in  the  bill  are  properly  reviewable  in  a 
statutory  contest  before  the  council  or  the  house  of  the 
general  assembly.  The  law  presumes  that  the  deci- 
sion rendered  therein  will  be  just,  and  hence  has  made 
it  conclusive.  '*  When  the  law  furnishes,''  says  the 
supreme  court  of  Illinois  in  the  case  cited,  ''amode 
for  contesting  any  election,  that  mode  must  be  fol- 
lowed." Again:  *'  Courts  of  equity  have  no  inherent 
power  to  try  contested  elections,  and  they  have  never 
exercised  such  power  except  in  cases  where  it  has  been 
conferred  by  express  enactment  or  necessary  impli- 
cation." And:  *' Injunctions,  when  issued  by  a 
court  not  having  power,  need  not  be  obeyed."  It  ia 
useless  to  urge  that  this  suit  was  not  instituted  to  con- 
test an  election.  The  bare  perusal  of  the  bill  shows, 
that  such  was  its  main  object,  and  that  the  complain- 
ants were  unwilling  to  take  the  requisite  statutory 
steps,  and  submit  their  claims  to  the  arbitrament  of 
the  only  tribunal  authorized  by  law  to  hear,  try,  and 
determine  the  same.     It  follows,  in  my  judgment,  that 
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the  proceedings  were  coram  non  judice  and  void,  and 
that  the  relators  may  not  be  punished  for  contempt  in 
disobeying  the  injunctional  order. 

The  commitment  of  the  relators  appears  to  me  to 
be  illegal  also,  because  the  court  had  no  power  to  inflict 
as  punishment  for  disobedience  of  the  writ  a  fine  in 
excess  of  that  prescribed  by  the  statute.  Section  665 
of  the  Compiled  Laws  of  New  Mexico  of  1884  reads  as 
follows:  '*No  judge  of  the  district  court  shall  fine  any 
person  for  contempt  for  a  want  of  respect  for  the  court 
in  a  sum  exceeding  fifty  dollars,  without  a  trial  by  jury.  ^' 
There  is  no  pretense  of  a  jury  trial  in  this  case,  and 
still  each  of  the  relators  was  fined  $200  for  the  violation 
of  this  injunction,  and  ordered  to  prison  until  the 
payment  thereof.  The  trial  judge,  recognizing  the 
binding  force  of  the  statute,  discovered  that  there  were 
four  distinct  mandates  in  the  writ,  and  multiplying  the 
$50  by  four — the  number  of  the  acts  covered  by  the 
restraining  aegis  of  the  injunction — he  pronounced  the 
multiplied  sentence  as  the  judgment  of  the  law. 
Plainly  this  was  error.  The  writ  must  be  regarded 
as  a  single,  indivisible,  judicial  act,  and  punishment 
for  its  violation  ought  not  to  exceed  the  maximum 
amount  fixed  by  the  statute.  Had  the  judgment  ended 
in  the  fine  alone,  perhaps  it  would  be  void  for  the 
excess  only;  but,  when  it  consigned  the  alleged  trans- 
gressors to  the  county  jail  until  such  fine  was  fully 
paid,  it  deprived  the  citizen  of  his  liberty,  because, 
perhaps,  unable  to  pay  an  illegal  exaction,  and  thereby 
became  oppressive  and  void  in  toto.  The  relators 
might  have  been  able  and  willing  to  pay  the  statutory 
amount,  but  unable,  though  ever  so  willing,  to  pay  the 
excessive  ransom. 

The  foregoing  remarks  embody  my  views  as  to  the 
merits  of  this  painful  controversy.  It  follows,  in  my 
judgment,  as  the  injunction  proceedings  were  void  ab 
initiOi  and  as  the  judgment  pronounced  upon  relators 
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in  the  attachment  proceedings  to  punish  them  for  con- 
tempt in  violating  the  commands  of  the  writ  was 
equally  void,  because  rendered  in  violation  of  the  plain 
provision  of  the  statute,  that  the  relators  are  unlaw- 
fully restrained  of  their  liberty,  and  should  be  uncon- 
ditionally discharged  from  imprisonment. 


[No.  462.    January  Term^  1891.] 

PEDRO  DELaADO,  Petitioner,  v.  FRANCISCa 
CHAVEZ,  Sheriff,  Respondent. 

Habeas  Corpus— Mandamus— Contempt— Jurisdiction.— On  an  applica- 
tion for  writ  of  habeas  corpus,  by  the  probate  clerk  of  Santa  Fe  county^ 
and  ex  officio  clerk  of  the  board  of  county  commissioners,  to  be  dis- 
charged from  commitment  for  contempt  of  court,  in  refusing  to  obey 
a  peremptory  writ  of  mandamus  commanding  him,  in  his  official  capac- 
ity, to  recognize  one  of  two  rival  sets  of  claimants  for  the  office  of 
county  commissioner,  and  to  refuse  to  recognize  the  other,  on  the 
ground  that  the  writ  of  mandamus  could  not  be  invoked  as  a  means 
of  contesting  the  right  of  the  rival  claimants  to  the  office — Held: 
The  court  had  jurisdiction  of  the  subject-matter  and  of  the  parties  to- 
the  mandamus  proceeding,  and  the  writ  was  not  void  because  it 
involved  incidentally,  if  not  directly,  the  title  set  up  by  the  rival  claim- 
ants. The  objection  interposed  was  no  justification  for  refusal  to 
obey  the  mandate  of  the  court,  and  the  application  must  be 
denied. 

Petition  for  writ  of  habeas  coipus.  Petition: 
denied,  O'Brien,  C.  J.,  dissenting. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Feeeman,  J. — This  is  an  application  for  writ  of 
habeas  corpus  to  be  discharged  from  the  custody  of  the 
sheriflE  of  Santa  Fe  county,  New  Mexico.  The  petition 
is  very  voluminous,  and  sets  out  in  full  a  certain  pro- 
ceeding in  mandamus  instituted  against  the  relator  by 
Abraham  Staab,  Juan  Garcia,  and  William  H.  Nesbitt, 
on  the  thirteenth  day  of  January,  1891,  seeking  ta 
compel  the  relator,  as  probate  clerk  of  the  county  of 
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Santa  Fe  and  ex  officio  clerk  of  the  board  of  county 
commissioners,  to  perform  certain  official  duties.  This 
is  one  of  the  unfortunate  proceedings  that  grew  out  of 
the  closely  contested  election  held  in  the  county  of 
Santa  Fe  on  the  fourth  of  November,  1890.  Rival  sets 
of  county  commissioners  claim  to  have  been  elected. 
Candidates  of  both  parties  held  what  they  claimed  to 
be  valid  and  proper  certificates  of  election.  An  alterna- 
tive writ  of  mandamus  was  issued  against  the  relator, 
commanding  him  to  recognize  the  petitioners  to  that 
writ  as  the  legally  elected  board.  In  his  answer  to  the 
writ  the  relator  admitted  that  he  had  declined  to  recog- 
nize the  petitioners,  and  sets  out  at  length  his  views  as 
to  who  were  entitled  to  exercise  the  functions  of  county 
commissioners.  The  cause  having  been  heard  by  the 
district  judge,  a  peremptory  writ  was  issued.  The 
relator  refusing  to  obey  the  writ,  an  attachment  was 
issued,  and  on  the  hearing  he  was  committed  to  jail 
until  he  should  purge  himself  of  the  contempt. 

In  the  case  of  John  H.  Sloan  and  Teodoro  Mar- 
tinez (heard  and  determined  at  the  present  term  of  this 
Habeas  corpus:     court),  wc  havc  discussed  at  some  length 
SmpuTuri-diS""  the  power  of  the  district  judge  to  issue  the 
**°"'  writs  of  mandamus  and  injunction,  and 

to  punish  for  contempts.  Much  of  what  has  been  said 
in  that  case  finds  appropnate  application  to  this.  The 
case  at  bar,  however,  differs  from  the  case  of  Sloan  and 
Martinez  in  this:  that  the  latter  case  involved  the  right 
of  the  district  judge  to  direct  the  canvassers  to  canvass 
the  votes  cast  at  the  election,  while  in  the  present  case 
the  question  involved  is  as  to  the  jurisdiction  of  the 
court  to  issue  the  writ  to  the  probate  clerk,  directing 
him  which  of  the  two  rival  boards  he  should  recognize 
as  the  lawful  body.  We  have  no  doubt  but  that  the 
judge  had  jurisdiction  of  the  subject-matter  and  of 
the  parties ;  and  this  conclusion  settles,  as  we  think,  the 
whole  question  raised  by  this  proceeding. 
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The  writ  of  mandamus  long  since  ceased  to  be  a 
prerogative  writ.  It  is  no  longer  an  extraordinary  pro- 
ceeding, except  in  the  sense  that  an  injunction,  attach- 
ment, or  other  like  process  is  extraordinary.  *'It  is 
equally  well  settled  that  a  mandamus  in  modern  prac- 
tice is  nothing  more  than  an  action  at  law  between  the 
parties,  and  is  not  now  regarded  as  a  prerogative  writ." 
Com.  of  Ky.  v.  Dennison,  24  How.  97.  It  would  be  a 
vain  and  useless  exhibition  of  research  to  undertake  to 
point  out  the  almost  innumerable  instances  in  which 
this  writ  has  been  successfully  invoked.  The  following 
instances  will  serve  to  illustrate  the  general  purposes 
for  which  the  writ  will  lie :  To  compel  the  allowance 
of  an  appeal,  Ex  parte  Cutting,  4  Otto,  14;  to  allow 
a  pension,  Decatur  v.  Paulding,  14  Pet.  497 ;  to  compel 
district  judge  to  issue  execution.  Postmaster  Gen.  v. 
Trigg,  11  Pet.  173;  to  compel  railroad  company  to 
deliver  rolling  stock,  Ex  parte  Milwaukee  R.  Co.,  5 
Wall.  825 ;  to  compel  counties  to  pay  judgments,  Super- 
visors V.  U.  S.,  4  Wall.  435;  to  enforce  mandates,  U. 
S.  V.  Fossatt,  21  How.  445 ;  to  reinstate  cause,  Ex  parte 
Bradstreet,  6  Pet.  774 ;  to  compel  levy  of  tax  to  pay 
judgment,  U.  S.  v.  Council  of  Keokuk,  6  Wall.  514; 
to  compel  court  to  enter  judgment.  Insurance  Co.  v. 
Adams,  9  Pet.  573;  to  compel  court  to  sign  bill  of 
exceptions.  Ex  parte  Crane,  5  Pet.  190 ;  to  compel  post- 
master general  to  perform  ministerial  duty,  Kendall  v. 
U.  S.,  12  Pet.  524;  to  compel  register  of  land  office  to 
enter  application  for  land,  McCluney  v.  Silllman,  2 
Wheat.  369;  to  compel  court  of  claims  to  entertain 
motion  for  new  trial,  Ex  parte  Russell,  13  Wall.  664;  to 
restore  an  attorney  disbarred  by  court  having  no  juris- 
diction. Ex  parte  Bradley,  7  Wall.  364;  to  compel  town 
officers  to  audit  charges  against  the  town,  Lower  v.  U. 
S.,  91  U.  S.  536.  In  Ohio,  Alabama,  California,  Mary- 
land, North  Carolina,  Indiana,  and  Montana  the  writ 
will  lie  to  compel  the  governor  of  the  state  to  perform 
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a  merely  ministerial  duty.  High  Extr.  Bern.,  see.  119. 
It  has  been  also  successfully  invoked  to  compel  an  old 
officer  to  deliver  records  which  concern  justice  to  the 
new  one ;  to  compel  the  clerk  of  a  company  to  deliver 
up  books,  etc. ;  or  the  steward  of  a  borough  to  attend 
with  the  books  at  the  next  corporate  assembly,  etc. ,  5 
Com.  Dig.  34.  In  the  case  of  Railway  Frog  Co.  v. 
Haven  et  al.,  101  Mass.  403,  it  was  said:  *'It  is  well 
settled  that  it  can  be  granted,  for  instance,  to  compel  a 
town  clerk  or  clerk  of  the  public  corporation,  whose 
office  has  expired,  to  deliver  over  to  his  successor  his 
common  seal,  books,''  etc.  In  the  case  of  Conlin  v. 
Aldrich,  98  Mass.  557,  the  following  facts  appeared. 
The  town  meeting  had  been  held  at  which  Conlin  was 
chosen  as  a  member  of  the  school  committee  for  the 
term  of  three  years ;  but  the  polls  were  open  and  the 
election  was  made  after  sunset.  This  election  was 
treated  as  invalid,  and  another  meeting  called,  at  which 
Burditt  was  elected  to  the  same  office.  The  town  clerk 
gave  to  Conlin  a  certificate  of  his  election,  but  Aldrich 
and  Start,  who  were  the  two  other  members  of  the 
committee,  refused  to  recognize  him  as  their  associate, 
or  to  permit  him  to  act  as  such ;  they  recognizing  Bur- 
ditt as  properly  elected.  The  application  of  Conlin  for 
a  writ  of  mandamus  was  allowed;  Hoak,  J.,  declaring: 
**It  is  not  very  strongly  contested  by  the  respondents 
that  the  appropriate  remedy  for  the  petitioner,  if  he  is 
entitled  to  any  relief,  is  the  writ  of  mandamus.  That 
point  is  substantially  settled  by  the  case  of  In  re  Strong, 
20  Pick.  484.'' 

This  case,  like  the  one  at  bar,  presents  the  condi- 
tion of  rival  claimants  for  the  same  position.  So,  also, 
of  the  case  just  cited  from  101  Mass.,  where  it  was 
said:  *'The  respondents  insist,  however,  that  inas- 
much as  they  are  actually  in  possession  of  the  offices  in 
question  under  a  claim  of  right,  and  exercising  the 
functions  annexed  to  them,  the  only  mode  of  contro- 
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verting  their  title  is  by  writ  of  quo  warranto.  The 
fact  that  the  offices  are  de  facto  filled  and  occupied  by 
rival  claimants  is  by  no  means  decisive,  and  not  very 
material  upon  this  point.  It  has  been  so  decided  in  the 
case  of  conflicting  claims  to  the  office  of  county  com- 
missioner (In  re  Strong,  20  Pick.  484),  also  in  the  case 
of  members  of  a  school  committee  (Gonlin  v.  Aldrich, 
98  Mass.  557)."  In  the  case  of  Jennings  v.  Fisher  et 
al.,  61  Mass.  239,  it  was  said:  ^'This  writ,  no  doubt, 
is  more  freely  and  frequently  granted  at  the  present 
time  than  it  was  formerly.  It  lies  to  a  former  town 
clerk  or  clerk  of  a  company  to  deliver  to  his  successor 
the  common  seal,  books,  papers,  and  records  of  the 
corporation,  which  belong  to  his  custody.  Indeed,  it 
lies  to  any  person  who  happens  to  have  the  books  of  a 
corporation  in  his  possession,  and  refuses  to  deliver 
them  up.  In  the  case  of  Kimball  v.  Lamprey,  19  N. 
H.  220,  Gilchrist,  C.  J.,  said:  * 'There  are  numerous 
authorities  tending  to  show  in  what  case  a  writ  of  man- 
damus is  the  appropriate  remedy.  In  the  case  of  Com. 
V.  Athearn,  3  Mass.  285,  it  is  estimated  by  Parsons, 
C.  J.,  that  the  proper  mode  is  for  the  successor  of  the 
town  clerk  to  take  the  oath  of  office,  and  to  demand  of 
the  former  clerk  the  records,  and,  if  they  are  refused, 
then  to  move  for  a  mandamus  to  command  him  to 
deliver  over  the  records.  It  was  alleged  in  that  case 
that  the  defendant  was  in  possession  of  the  office,  but 
was  not  so  legally.  In  the  First  Parish  in  Sudbury  v. 
Stearns,  21  Pick.  148,  trover  was  brought  against  the 
defendant  for  the  book  of  record  of  the  parish.  His 
defense  was  that  he  was  the  clerk,  and,  as  such,  had  a 
right  to  the  possession  of  the  records.  Morton,  J., 
says:  'A  mandamus  would  doubtless  be  a  more  appro- 
priate and  eflEectual  remedy  to  compel  the  delivery  of 
the  records  to  the  legal  officer ; '  and  he  cites  the  case  of 
Com.  V.  Athearn.  The  rights  of  persons  acting  colore 
officii  can  be  tried  only  in  an  information  in  the  nature 
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of  a  quo  warranto  or  on  a  writ  of  mandamus.^'  To 
the  same  effect  is  the  doctrine  laid  down  by  the 
sapreme  court  of  Vermont  in  the  case  of  Allen  Stone 
et  al.  V.  Small  et  al. ,  the  syllabus  of  which  is  as  follows : 
*^(1)  Mandamus  is  the  proper  remedy  to  compel  the 
old  trustees  of  an  incorporated  village,  attempting  to 
hold  over,  to  deliver  to  the  new  board  the  books, 
papers,  and  articles  of  personal  property  in  their  pos- 
session belonging  to  the  village,  and  to  prevent  their 
interfering  with  the  new  trustees  in  the  exercise  of 
their  oflBce.  (2)  When  an  act  incorporating  a  village 
imperatively  declares  that  its  trustees  shall  be  annually 
elected  on  a  certain  day,  the  majority  of  a  meeting 
called  for  the  purpose  of  electing  such  officers  has  no 
power  to  adjourn  the  meeting  without  day,  in  fraud  of 
the  law  and  the  minority ;  and  if  a  legal  minority,  im- 
mediately following  such  adjournment,  reorganizes  the 
meeting  and  elects  trustees,  they  are  entitled  to  hold 
their  office. 

These  authorities,  we  think,  demonstrate  the  fact 
that  although  the  proceeding  by  mandamus  against 
the  relator  involved  incidentally,  if  not  directly,  the 
title  set  up  by  the  rival  set  of  commissioners,  the  man- 
damus was  not  for  that  reason  void.  It  was  resisted, 
however,  by  the  relator  on  the  ground  that  it  could  not 
be  used  as  a  means  of  contesting  the  right  of  the  rival 
claimants  to  the  office.  There  might  be  much  force  in 
the  reasons  assigned  in  support  of  this  doctrine  if 
alleged  against  the  propriety  of  the  proceedings  by 
mandamus ;  but  the  mistake  of  the  relator  lay  in  sup- 
posing that  this  objection  could  be  successfully  inter- 
posed as  a  justification  for  a  refusal  to  obey  the 
mandate  of  the  court.  There  is  a  marked  difference 
between  the  utter  want  of  jurisdiction  and  an  errone- 
ous exercise  thereof.  The  former  may  be  pleaded  as  a 
justification  for  a  refusal  to  obey  the  order  of  the  court, 
but  the  latter  can  not.    Cohen  v.  Jones,  5  Cal.  495 } 


652  Delgado  v.  Chavez.  [5  N.  M. 

Church  Hab.  Corp.,  sec.  317.  In  the  case  of  People 
ex  rel.  Garbrett  v.  R.  &  S.  L.  Railroad  Co.,  76  N.  Y. 
298,  it  was  said:  ''The  question  of  the  propriety  of 
that  order  is  not  now  before  us ;  the  present  appeal 
being  only  from  the  order  adjudging  the  appellants 
guilty  of  contempt  in  not  having  obeyed  the  writ.''  **lt 
is  insisted,  however,  that  the  mandamus  was  void  for 
the  reason  that  it  was  vague  and  uncertain  in  its  com- 
mand ;  that  it  required  the  relator,  not  only  to  recog- 
nize certain  parties  as  entitled  to  exercise  the  functions 
of  the  office,  but  that  he  was  also  commanded,  among 
other  impracticable  things,  to  enter  all  of  the  past,  as 
well  as  the  future,  orders  of  said  board;  that  the  writ, 
in  eflfect,  commanded  him  to  do  what  was  not  then, 
and  might  never  become,  this  duty."  This  writ  did 
not,  as  we  understand  it,  seek  to  impose  on  the  relator 
any  impracticable  or  difficult  duty.  It  simply  required 
him  to  perform  his  usual  and  ordinary  duties  as  ex  offi- 
cio clerk  to  the  board.  Whatever  this  board  had 
already  done  that  had  not  been  recorded  was  to  be 
recorded,  and  he  was  to  attend  from  time  to  time,  in 
the  future,  to  perform  his  usual  functions  in  the  usual 
way.  It  is  not  pretended  that  it  was  not  in  his  power 
to  obey  the  leading  and  all-important  command  laid 
upon  him.  It  is  not  possible  that  he  could  have  mis- 
apprehended the  principal  purpose  of  the  writ,  which 
was  to  direct  him  to  recognize  in  his  official  capacity 
one  of  the  rival  sets  of  claimants,  and  to  refuse  to  rec- 
ognize the  other.  He  seems  to  have  misapprehended 
entirely  the  functions  of  his  office.  He  was  not  author- 
ized by  law  to  determine  who  were,  and  who  were  not, 
the  legally  elected  commissioners.  That  question  had 
already  been  determined,  so  far,  at  least,  as  to  bring 
his  ministerial  duties  within  the  jurisdiction  of  the 
court.  It  does  not  follow,  because  the  court  ordered 
him  to  do  that  which  in  part  he  could  not  do,  that, 
therefore,  the  writ  was  void.    In  the  case  of  U.  S.  ex 
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rel.  V.  Labette  Co.,  2  McCrary,  27,  a  writ  of  mandamus 
was  issued  to  compel  the  supervisors  to  levy,  collect, 
and  pay  over  certain  taxes.  The  respondents  levied 
the  tax,  but  returned  that  they  had  no  power,  process, 
or  authority  by  which  they  could  collect  it.  A  writ  of 
attachment  having  been  issued,  they  were  discharged 
for  the  reason  that,  having  done  all  in  their  power  to 
obey  the  writ,  they  were  not  guilty  of  contempt.  This 
question  was  discussed  at  some  length  in  People  ex  reL 
v.  Nostrand,  46  N.  Y.  378.  In  that  case  it  was  said: 
**It  was  also  urged  upon  the  argument  that  the  order 
should  be  reversed  because  the  precise  amount  is  not 
specified  in  the  peremptory  writ.  This  position  is  not 
tenable.  All  that  is  necessary  is  that  the  thing  to  be 
done  should  be  described  with  reasonable  certainty — 
with  such  certainty  that  the  defendant  will  know  what 
is  required  of  him.  This  rule  is  peculiarly  applicable  to 
public  officers  who  are  commanded  to  perform  a  public 
duty,  and  especially  where  the  facts  constituting  the 
act  are  within  their  personal  knowledge."  After  cit- 
ing  many  authorities  in  support  of  this  view,  the  court 
proceeds  to  say:  **These  and  other  authorities  estab- 
lish that  it  is  sufficient  to  inform  public  officers  in  a 
general  way  what  their  duty  is,  and  to  command  its 
performance,  unless  they  can  justify  or  excuse  the  neg- 
lect. They  can  not  shield  themselves  behind  technical 
objections  to  the  descriptive  part  of  the  act  to  be 
done.'^ 

Numerous  other  authorities  might  be  cited  in  sup- 
port of  the  general  proposition  that  on  an  application 
for  writ  of  habeas  corpus  to  be  discharged  from  com- 
mitment for  contempt,  it  can  not  be  shown  that  the 
proceedings  out  of  which  the  action  for  contempt  pro- 
ceeded were  irregular.  Cooley  Const.  Lim.  348,  and 
cases  cited.  And  in  support  of  the  proposition  that  a 
proceeding  by  mandamus  is  not  void  by  reason  of  mere 
irregularity,  but  that  it  may  be  good  as  to  part,  and 
bad  as  to  part,  we  cite:     Ex  parte  Parks,  93  U.  S.  18^ 
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Ex  parte  Rowland,  104  U.  S.  604;  Ex  parte  Clark,  100 
U.  S.  399;  and  Ex  parte  Diebold,  100  U.  S.  37. 
Assuming,  however,  for  the  purpose  of  the  argument, 
that  the  relator  did  not  properly  comprehend  the  terms 
of  the  mandate  addressed  to  him ;  assuming  that,  in 
the  presence  of  rival  claimants  for  the  oflSce,  he  was  at 
a  loss  to  know  how  he  should  proceed ;  assuming  that  he 
honestly  believed  that  the  petitioners  in  the  mandamus 
proceeding  had  not  been  elected,  and  were  not,  there- 
fore, entitled  to  exercise  the  functions  of  the  oflBce — 
what,  then,  was  his  plain  and  unmistakable  duty! 
Was  it  his  province  to  make  an  issue  with  a  court  of 
competent  jurisdiction,  and,  after  having  the  questions 
thus  presented  decided  against  him,  to  defy  the  power 
of  the  courti  Can  he  escape  now  the  rightful  conse- 
quences of  his  contumacy  by  pretending  that  he  did 
not  understand  what  was  required  of  him!  On  this 
point  the  case  already  referred  to  in  46  N.  Y.  is  instruct- 
ive. It  was  there  said  (page  378):  '*If  he  desired  in 
good  faith  to  comply  with  the  writ,  but  was  unable  to 
do  so  from  the  uncertainty  of  the  mandate,  the  court 
would  doubtless  relieve  him.  But  in  this  case  there 
was  no  room  for  doubt.  The  act  to  be  performed  was 
specifically  described,  and  there  is  no  pretense  that  the 
appellant  did  not  know  what  was  required,  or  that  he 
was  unable  to  perform  it.^'  In  view  of  these  consid- 
erations, and  in  view  of  the  opinion  of  this  court 
already  expressed  in  the  case  referred  to  of  Sloan  and 
Martinez,  we  are  of  the  opinion  that  the  writ  must  be 
dismissed,  and  the  relator  remanded  to  the  custody  of 
the  sheriflE  to  be  confined  in  the  county  jail  until  he 
purges  himself  of  the  contempt  for  which  he  was  com- 
mitted ;  and  it  is  so  ordered. 

Lee  and  MgFie,  JJ.,  concur. 

O'Brien,  C.  J.  (dissenting). — I  regret  my  inabil- 
ity to  agree  with  the  disposition  m^de  of  this  case  as 
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annoanced  in  the  foregoing  opinion.  It  would  serve 
no  useful  purpose  to  repeat  the  facts  in  the  brief  state- 
ment of  the  reasons  that  compel  me  to  dissent.  In  the 
alternative  writ  the  relator  is  required  to  act  as  follows: 
**Now,  therefore,  you,  the  said  Pedro  Delgado,  pro- 
bate clerk  of  the  county  of  Santa  Fe,  and  ex  oflScio 
clerk  of  the  board  of  county  commissioners  of  said 
county,  are  hereby  commanded  that,  immediately  after 
the  receipt  of  this  writ,  you  produce  the  books  in  which 
are  kept  the  records  of  meetings  and  proceedings  of  the 
board  of  county  commissioners  of  Santa  Fe  county, 
and  to  record  therein  the  records  of  the  meetings  of 
said  board  and  the  proceedings  thereof  held  on  the  sec- 
ond day  of  January,  1891,  and  record  in  said  record  of 
minutes  and  proceedings  the  record  of  minutes  and 
proceedings  of  all  other  meetings  heretofore  had  by  the 
board  of  county  commissioners  which  may  not  have 
been  recorded  in  said  records,  and  also  record  all  the 
proceedings  of  said  board  which  hereafter  may  be  had, 
and  that  in  doing  so  you  act  as  the  ex  officio  clerk  of 
the  board  of  county  commissioners,  of  which  said  board 
said  Abraham  Staab,  Juan  Garcia,  and  William  H. 
Nesbitt  are  members,  and  that  you  act  with  no  other 
persons  whatever  pretending  or  claiming  to  act  as  a 
board  of  county  commissioners  of  the  county  of  Santa 
Fe,  and  that  you  make  regular  entries  of  all  their  reso- 
lutions and  decisions  in  all  questions  concerning  the 
raising  of  money,  and  that  you  record  the  vote  of  each 
commissioner  on  any  question  submitted  to  the  board, 
if  required  by  any  member;  that  you  sign  all  orders 
issued  by  the  said  board  for  the  payment  of  money, 
and  record  in  a  book  printed  for  that  purpose  the 
receipts  of  the  county  treasurer  of  the  receipts  and  ex- 
penditures of  the  county,  and  that  you  do  and  perform 
all  acts  required  of  you  by  law  as  ex  officio  clerk  of  the 
board  of  county  commissioners  of  Santa  Fe  county, 
in  connection  with  said  Abraham  Staab,  Juan  Grarcia, 
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and  William  H.  Nesbitt,  as  the  proper  and  only  per- 
sons composing  the  board  of  county  commissioners  of 
Santa  Fe  coanty,  and  that  you  do  recognize  the  said 
Abraham  Staab,  Juan  Garcia,  and  William  H.  Nesbitt 
as  the  only  lawful  county  commissioners  of  Santa  Fe 
county,  and  as  composing  the  only  lawful  board  of  county 
commissioners  of  said  county,  and  that  you  do  furnish 
to  said  board  all  the  books,  records,  files,  and  papers 
of  your  said  office  for  their  use,  inspection,  informa- 
tion, and  government  in  the  discharge  of  their  duties 
as  the  board  of  county  commissioners  of  said  county^ 
and  that  you  do  not  furnish  them  to  any  other  person 
or  persons  except  as  the  law  may  require  you  to  do  for 
the  inspection  and  information  of  private  individuals, 
or  that  you  show  cause,  before  the  First  judicial  dis- 
trict court  of  the  territory  of  New  Mexico  in  and  for 
the  county  of  Santa  Fe,  at  chambers,  in  the  federal 
building  in  the  city  of  Santa  Fe,  N.  M.,  on  Wednes- 
day, January  14,  1891,  at  9  o'clock  a.  m.,  why  you 
have  not  done  so,''  etc. 

On  the  return  day  of  the  writ,  the  relator,  Del- 
gado, appeared  and  filed  his  answer  thereto,  as  fol- 
lows : 

^'Territory  of  New  Mexico,  county  of  Santa  Fe. 
In  the  district  court  of  Santa  Fe  county.  The  territory 
of  New  Mexico,  on  the  relation  of  Abraham  Staab  and 
others  v.  Pedro  Delgado.     Mandamus.     No.  2838. 

*'The  above  named  defendant,  Pedro  Delgado^ 
now  and  at  all  times  hereafter  reserving  unto  himself 
all  manner  of  objections  and  exceptions  to  the  many 
uncertainties,  imperfections,  and  insufficiencies  in  the 
alternative  writ  of  mandamus  issued  in  the  above  named 
cause,  for  answer  thereto,  or  so  much  thereof  as  he  is 
informed  and  advised  that  is  necessary  for  him  to  make 
answer  unto,  answers  and  says  that  he  admits  that  at  the 
general  election  held  in  the  said  county  of  Santa  Fe  on 
the  4th  day  of  November,  1890,  he,  the  said  defendant^ 
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was  duly  elected  clerk  of  the  probate  court  of  the  said 
county,  and  that  on  the  first  day  of  January,  1891,  he 
having  duly  qualified  as  such  clerk,  and  entered  upon 
the  discharge  of  the  duties  of  such  office,  and  that  he 
has  continuously  since  said  last  mentioned  date  been  in 
the  possession  of  such  office,  and  has  been  ex  officio 
clerk  of  the  board  of  county  commissioners  of  said 
county,  and  has  had  and  held  possession  of  the  records 
and  books,  which  by  law  he  is  made  the  custodian  of. 
Said  defendant  admits  that  in  the  month  of  November, 
1890,  and  for  a  long  time  prior  thereto,  and  until  the 
1st  day  of  January,  1891,  George  L.  Wyllys,  Teodoro 
Martinez,  and  John  H.  Sloan  were  the  legally  elected 
and  lawfully  acting  members  of  the  board  of  county 
commissioners  of  the  county  of  Santa  Fe,  in  said  terri- 
tory;  but  he  denies  that  the  said  Wyllys  and  Martinez, 
or  either  of  them,  were  ever  removed  from  their  said 
offices,  or  that  the  office  held  by  either  of  said  persons 
became  vacant  prior  to  the  expiration  of  their  terms, 
to  wit,  on  the  1st  day  of  January,  1891 ;  and  he  denies 
that  either  of  the  said  persons  abandoned  their  said 
offices,  or  that  they,  or  either  of  them,  refused  to  per- 
form the  duties  and  functions  thereof;  and  he  denies 
that  George  W.  North  and  Frederic  Grace,  or  any 
other  persons  were  ever  legally  appointed  by  the  acting 
governor  of  the  territory  of  New  Mexico,  or  any  other 
person,  as  members  of  the  board  of  county  commis- 
sioners of  said  county;  and  he  denies  that  said  George 
W.  North  and  Frederic  Grace,  or  either  of  them,  were 
ever  members  of  the  board  of  county  commissioners  of 
said  county,  or  that  they,  or  either  of  them,  ever  had 
any  power  or  authority  to  perform  the  duties  or  exercise 
the  functions  of  said  offices.  And  this  defendant  avers 
the  fact  to  be  that  on  the  fourth  day  of  November, 
1890,  and  for  many  months  prior  thereto,  and  contin- 
uously until  the  first  day  of  January,  1891,  John  H. 
Sloan,  George  L.  Wyllys,  and  Teodoro  Martinez  were 
Vol.  5  n.  m. — 42 
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the  duly  elected  and  qualified  members  of  the  board  of 
county  commissioners  in  and  for  the  county  of  Santa 
Fe,  in  said  territory,  and  that  they,  each  and  all  of 
them,  continued  to  hold  such  office,  and  were  in  the 
actual  possession  thereof,  and  performing  all  the  duties 
and  functions  of  such  offices,  during  all  of  the  year  1890, 
and  up  until  the  first  day  of  January,  1891 .  This  defend- 
ant denies  that  at  the  election  held  in  the  county  of 
Santa  Fe  on  the  fourth  day  of  November,  1890,  Abra- 
ham Staab,  Juan  Garcia,  and  William  H.  Nesbitt,  or 
either  of  them,  were  elected  as  members  of  the  board 
of  county  commissioners  of  said  Santa  Fe  county ;  and 
he  denies  that  the  said  Staab,  Garcia,  and  Nesbitt  ever 
obtained,  or  that  they  now  have  or  hold,  any  certifi- 
cates showing  that  they,  or  either  of  them,  was  at  said 
election  elected  as  members  of  the  board  of  commis- 
sioners of  said  county ;  and  said  defendant  also  denies 
that  the  said  Abraham  Staab,  Juan  Garcia,  and  Wil- 
liam H.  Nesbitt,  or  either  of  them,  have  ever  qualified 
as  members  of  said  board  of  commissioners ;  and  he 
denies  that  the  said  Staab,  Garcia,  and  Nesbitt,  or 
either  of  them,  have,  by  virtue  of  any  such  election, 
had  or  held  possession  of  the  office  of  a  member  of  the 
board  of  county  commissioners  of  said  county,  or  that 
they,  or  either  of  them,  have  held  any  session  as  mem- 
bers of  said  board  of  county  commissioners  by  virtue  of 
such  election,  nor  have  they,  or  either  of  them,  by  vir- 
tue of  such  election  performed  any  of  the  duties  per- 
taining to  such  office;  but  he  alleges  the  fact  to  be  that 
at  the  general  election  held  in  and  for  said  county  of 
Santa  Fe,  in  said  territory,  on  the  fourth  day  of  No- 
vember, 1890,  George  L.  Wyllys,  Charles  M.  Creamer, 
and  Eugenio  Martinez  were  each  duly  elected  as  mem- 
bers of  the  board  of  commissioners  in  and  for  the 
county  of  Santa  Fe,  and  territory  of  New  Mexico,  the 
said  Wyllys,  Creamer,  and  Martinez  receiving  at  said 
election  the  greatest  number  of  legal  votes  cast  at  said 
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election  in  said  county  for  said  oflSces  of  county  com- 
missioners for  said  county,  and  after  said  election  re- 
turns thereof  were  made  as  required  by  law,  and  the 
board  of  county  commissioners  then  in  office  for  said 
county,  met  as  a  canvassing  board  of  election  for  said 
county,  and  duly  counted  and  canvassed  all  the  votes 
cast  in  the  several  precincts  in  said  county  at  said  elec- 
tion, returns  of  which  were  before  said  board,  and 
after  counting  and  canvassing  said  votes  and  returns, 
the  said  board  of  commissioners,  as  such  canvassing 
board,  ascertained  that  the  said  George  L.  Wyllys, 
Charles  M.  Creamer,  and  Eugenie  Martinez  had  been 
and  were  duly  elected  as  members  of  the  board  of 
county  commissioners  for  said  county  of  Santa  Fe  at 
said  election,  all  of  which  was  duly  entered  of  record; 
and  thereupon  said  board  of  commissioners,  as  such 
canvassing  board,  issued  under  their  hands  and  the  seal 
of  said  board  certificates  to  said  Wyllys,  Creamer,  and 
Martinez,  setting  forth  that  they  had  been  duly  elected 
at  said  election  as  members  of  the  board  of  county 
commissioners  of  said  county  of  Santa  Fe,  which  said 
certificates  were  duly  attested  by  the  probate  clerk  of 
said  county;  and  afterward,  to  wit,  on  the  first  day  of 
January,  1891,  the  said  Charles  M.  Creamer  and 
Eugenie  Martinez,  each  having  duly  qualified  as  memn 
bers  of  the  board  of  county  commissioners  of  said 
county  of  Santa  Fe,  they  entered  into  possession  of, 
and  assumed  the  duties  of,  their  said  offices,  and 
met  together  in  the  courthouse  of  said  county,  in  the 
city  of  Santa  Fe,  as  the  board  of  county  commissioners 
of  said  county,  and  proceeded  to  transact  business  as 
such,  and  the  said  Creamer  and  Martinez  have  contin- 
uously from  said  first  day  of  January,  1891,  had  and 
held  possession  of  said  offices,  and  at  the  present  time, 
and  at  the  date  of  issuing  of  the  alternative  writ  of  man- 
damus in  this  action,  the  said  Creamer  and  Martinez 
were  and  are  holding  and  are  in  the  possession  of  said 
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^y^efffibevj  1890,  but  he  states  whatever  they 
'^'^  ^/ ^^"^^^0  in  that  respect  was  wholly  illegal,  and 

as^^^^^t  for  s^^  Grace  and  North  were  not,  at  the 

^/u^^^^frsaid  pretended  action  and  the  counting 

ti0^    ynssing  of  said  votes,  members  of  the  board  of 

ati<J  ^ l^ionevs  of  said  county    of    Santa    Fe.     Said 

<^^  j^lni   admits  that    he  has  refused  to  recognize 

^  \$,m  Staab,  Juan  Garcia,  and  William  H.  Nesbitt 

^  ^jainbei^s  of  the  board  of  commissioners  of  said 

qfufca  Fe  county,  for  the  reason  that  they  have  never 

vyeen  elected  and  qualified  as  such  o£5cers,  and  because 

th^y  have  not  been  in  the  possession  of  said  offices, 

and  have  never  acted  as  members  of  such  board  and 

denies  that  said  Staab,  Garcia,  and  Nesbitt  have  ever 

met  as  such  board,  or  held  any  session  as  such,  as  set 

forth  in  the  alternative  wi*it  of  mandamus  herein,  but 

he    says  that  since  the  first  day  of  January,   1891, 

Charles  M.  Creamer  and  Eugenio  Martinez  have  been 

the  legal  and  acting  board  of  commissioners  of  said 

county.     As  to  all  the  allegations  and  statements  set 

forth  in  said  alternative  writ,   not  herein  expressly 

admitted  or  denied,  the  said  defendant  states  that  he 

has  not  sufficient  information  upon  which  to  form  a 

belief,  and  he  therefore  denies  all  of  said  allegations. 

*Tedko  Delgado." 
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* 'Pedro  Delgado,  being  duly  swoin,  on  his  oath 
estates  that  the  facts  set  forth  in  the  foregoing  answer 
^re  true  to  his  best  knowledge^  information,  and  belief. 

*'Pedbo  Delgado. 

*' Subscribed  and  sworn  to  before  me  this  15th  day 
of  January,  1891. 

*'N.  B.  Laughlin,  Notary  Public.^' 

Thereupon,  on  the  motion  of  Staab,  Garcia,  and 
l^'esbitt,  the  three  alleged  county  commissioners  before 
mentioned,  without  further  hearing  or  proceedings, 
the  alternative  writ  was  made  peremptory ;  and  there- 
after, on  the  aflSdavit  of  said  William  H.  Nesbitt,  filed 
January  19,  1891,  the  following  order  was  entered: 

**It  being  shown  to  the  court  by  the  petition  and 
affidavit  of  William  H.  Nesbitt,  filed  this  19th  day 
of  January,  1891,  in  the  cause  lately  pending  in  said 
'district  court,  in  which  Abraham  Staab,  Juan  Garcia, 
•and  William  H.  Nesbitt  were  relators,  and  Pedro  Del- 
gado was  respondent,  that  the  said  defendant,  Pedro 
Delgado,  has  refused,  and  still  does  refuse,  to  obey  the 
peremptory  writ  of  mandamus  issued  out  of  this  court 
in  said  mandamus  proceeding  on  the  15th  day  of 
January,  1891,  it  is  ordered  by  the  court  that  an  attach- 
ment for  contempt,  returnable  at  five  o'clock  this  after- 
noon, issue  for  the  arrest  of  said  defendant,  Pedro 
Delgado.  "Edward  P.  Seeds, 

**  Associate  Justice,  &c. 

"Santa  Fe,  New  Mexico,  January  19,  1891.^^ 

Thereafter,  on  January  20, 1891,  the  following  final 
judgment  was  entered  : 

"It  is  considered  and  adjudged  by  the  court  that 
-said  defendant,  Pedro  Delgado,  is  guilty  of  contempt 
of  this  court  in  refusing  to  obey  and  in  disobeying  the 
-command  of  said  writ  of  mandamus ;  and  it  is  further 
adjudged  by  the  court  that  said  Pedro  Delgado  stand 
<5ommitted  to  the  common  jail  of  Santa  Fe  county  until 
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he  purge  himself  of  such  contempt,  and  that  a  warrant 
of  commitment  issue  against  him. 

^^Edward  p.  Seeds, 
''Associate  Justice,  &c. 

"Santa  Fe,  New  Mexico,  January  20, 1891." 

In  pursuance  of  this  judgment,  a  commitment 
issued,  and  Delgado  was  imprisoned  in  the  county  jail. 
To  be  relieved  of  such  imprisonment,  he  instituted  his 
present  habeas  coipus  proceeding  before  this  court. 

In  this  connection,  I  cite  chapter  60,  Laws,  1887, 
section  1:  "That  in  all  cases  of  proceedings  by  man- 
damus in  any  district  court  of  this  territory,  the  final 
judgment  of  the  court  thereon  shall  be  reviewable  by 
appeal  or  writ  of  error,  in  the  same  manner  as  now  pro- 
vided by  law  in  other  civil  cases,  except  that  such 
appeal  or  writ  of  error  shall  not  operate  as  a  supersedeas 
of  any  judgment  of  the  district  court. "  The  judgment 
of  the  district  court  was  the  imprisonment  of  Delgado 
until  he  obeyed  the  commands  of  the  peremptory  writ ; 
and,  according  to  the  provisions  of  the  statute  above 
cited,  no  appeal  or  writ  of  error  could  release  him  from 
such  imprisonment,  no  matter  how  erroneous  or  illegal 
the  judgment  authorizing  it  might  be,  until  the  final 
determination  of  the  appeal  or  writ  of  error  in  this 
court. 

The  gist  of  all  the  orders  contained  in  the  alterna- 
tive and  peremptory  writs  of  mandamus  is  that  Delgado 
recognize  Abraham  Staab,  Juan  Garcia,  and  William 
H.  Nesbitt  as  the  only  persons  composing  the  lawful 
board  of  county  commissioners  of  Santa  Fe  county. 
All  other  acts  commanded  are  the  mere  incidents  of 
this  recognition.  The  answer  of  Delgado  to  the  alter- 
native writ  showed  in  apt  terms  why  he  did  not  so 
recognize  them.  Without  admitting  or  denying  the 
validity  of  this  writ,  I  am  clearly  of  the  opinion  that 
Delgado's  answer  thereto  raised  a  material  issue  of  fact. 
The  motion  of  the  county  commissioners  to  make  the 
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imt  peremptory,  notwithstanding  the  answer,  was  in  the 
nature  of  a  demarrer  to  its  sufficiency;  and  the  judg- 
ment of  the  court,  in  granting  that  motion,  was,  in 
effect,  an  order  sustaining  such  demurrer.  This,  in  my 
judgment,  was  substantial  error,  from  the  consequences 
of  which  Delgado  can  not  be  relieved  by  appeal  or  writ 
of  error.  He  is  in  jail,  and  has  no  adequate  remedy 
against  such  illegal  imprisonment,  unless  it  may  be 
afforded  him  in  this  proceeding.  I  do  not  overlook  the 
provisions  of  section  2013 ,  Compiled  Laws,  1884.  It  must 
not  be  forgotten,  however,  that  that  section  contains  the 
following  qualification :  *  *But  no  order  of  commitment 
for  any  alleged  contempt,  or  upon  proceedings  as  for 
contempt  to  enforce  the  rights  or  remedies  of  any 
party,  shall  be  deemed  a  judgment,  conviction,  or 
decree,  within  the  meaning  of  this  section ;  nor  shall 
any  attachment  or  other  process  issued  upon  any  such 
order  be  deemed  an  execution,  within  the  meaning  of 
this  section."  I  hold,  then,  if  substantial  error,  preju- 
dicial to  the  rights  and  liberty  of  the  petitioner  herein, 
appears  upon  the  record  of  these  proceedings,  that  the 
same  are  reviewable,  although  contained  in  the  final 
judgment,  declaring  him  in  contempt.  Believing,  then, 
that  such  judgment  was  entered  in  violation  of  law,  and 
that  the  relator  is  deprived  of  his  liberty  in  consequence 
thereof,  I  hold  that  he  is  entitled  to  his  discharge  from 
this  illegal  imprisonment.  The  record  in  this  case  con- 
tains, in  my  opinion,  other  errors  especially  fatal  to  the 
legality  of  the  petitioner's  confinement,  but  it  would 
answer  no  useful  purpose  to  consider  them  in  connec- 
tion with  this  opinion.  A  labored  citation  of  authori- 
ties from  states,  each  having  peculiar  statutes  regula- 
ting the  procedure  of  the  courts,  and  the  rights  of  the 
parties  seeking  relief  from  restraint  deemed  illegal, 
might  show  a  great  deal  of  legal  research,  but  would 
throw  little  or  no  light  upon  the  case  under  considera- 
tion.   I  can  not  close  this  hastily  written  opinion  more 
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appropriately  than  by  citing  the  language  of  the  court 
of  appeals  in  the  state  of  New  York  in  the  historic  case 
of  People  V.  Liscomb,  60  N.  Y.  559:  ^'Jurisdiction  of 
the  person  of  the  prisoner  and  of  the  subject-matter 
are  not  alone  conclusive,  but  the  jurisdiction  of  the 
court  to  render  a  particular  judgment  is  a  proper  sub- 
ject of  inquiry ;  and  while  the  court  can  not,  upon  a 
return  of  the  writ,  go  behind  the  judgment,  and  inquire 
into  alleged  error  and  irregularities  preceding  it,  the 
question  is  presented,  and  must  be  determined,  whether, 
upon  the  whole  record,  the  judgment  was  warranted 
by  law,  and  was  within  the  jurisdiction  of  the  court.'' 


[No.  415.    Janaary  28,  1891.] 

ALBUQUERQUE  NATIONAL  BANK,  Appellant, 
V.  JOSE  L.  PEREA  et  al.,  Appellees. 

Taxation  of  National  Banks— Liability  fob  Taxes  on  Capital  Stock — 
Erroneous  Assessment,  Injunction  to  Restrain  Collection  op 
Taxes  on — Equity. — The  shares  of  oapital  stock  in  a  national  bank 
are  not  assessable  in  gross  to  the  bank,  but  to  the  respective  owners 
thereof,  according  to  interest.  But,  if  the  bank  lists  such  shares  for 
taxation  as  its  property,  it  will  not  be  heard  to  complain  of  such  erro- 
neous assessment  in  a  proceeding  in  equity  to  restrain  the  collection 
of  taxes  on  such  assessment. 

2 .  In  such  case,  where  it  appears  that  the  property  assessed  is  valued 
too  high  in  comparison  with  similar  property  owned  by  others,  suoh 
inequality  alone  does  not  afford  ground  for  equitable  relief.  Before 
equity  will  interfere,  relief  must  be  sought  in  all  the  tribunals  estab- 
lished by  law  to  grant  relief  in  such  cases. 

• 

Appeal,  from  a  judgment  in  favor  of  defendants, 
from  the  Second  Judicial  District  Court,  Bernalillo 
County.    Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  B.  Childers  for  appellants. 

The  states  could  not  tax  national  banks  as  such 
without  authority  of  act  of  congress.  People  v.  Weaver, 
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100  U.  8.  543;  McCuUough  v.  Maryland,  4  Wheat.  316; 
Osbom  V.  Bank  of  U.  8.  Id.  738;  Weston  v.  City 
€ouncil  of  Charleston,  2  Pet.  449. 

The  authority  to  tax  the  shares  of  national  banks  is 
-conferred  by  the  national  banking  act.  U.  8.  Rev. 
Stats.,  sec.  5219.  As  to  the  meaning  of  shares  used  in 
this  statute  see  Van  v.  The  Assessor,  3  Wall.  583 ;  see, 
«lso,  Id.  581,  as  to  investment  of  capital  in  U.  8. 
l)onds. 

An  assessment  on  the  shares  in  gross  against  the 
l)ank  is  illegal  and  unauthorized.  1  Desty  on  Taxation, 
377,  et  seq. ;  People  v.  Commissioners,  4  Wall.  244; 
Rosenblatt  v.  Johnson,  104  XJ.  8.  462;  Covington  Na- 
tional Bank  v.  City  of  Covington,  21  Fed.  Rep.  485; 
National  Bank  V.  Commonwealth,  9  Wall.  353;  First 
National  Bank  of  Richmond  v.  City  of  Richmond,  39 
Fed.  Rep.  369;  Collins  v.  Chicago,  4  Biss.  472;  Na- 
tional Commercial  Bank  v.  Mobile,  62  Ala.  284 ;  19 
Fed.  Rep.  and  note,  381;  8mith  v.  Webb,  11  Minn. 
378;  Miller  v.  National  Bank,  10  N.  E.  Rep.  360. 

In  those  states  where  it  has  been  attempted  to 
enforce  the  tax  the  courts  have  held  that  the  provisions 
of  the  state  laws  were  such  as  to  make  the  tax  leviable 
on  the  shares  as  distinguished  from  the  capital.  Na- 
tional Bankv.  Commonwealth,  9  Wall.  358;  Covington 
IT.  City  of  Covington,  21  Fed.  Rep.  485;  Tappan  v. 
Merchants  National  Bank,  19  Wall.  494;  Waite  v. 
Dowley,  94  U.  8.  527;  Adams  v.  Nashville,  95  U.  8. 
19;  Desty  on  Taxation,  389. 

The  New  Mexico  statute  forbids  the  assessment  to 
"be  made  on  the  shares.  They  show  conclusively  that 
the  property — the  capital  of  the  corporation,  is  required 
to  be  assessed,  if  it  is  doing  business  in  the  territory. 
Sections  2815,  2818,  2819,  2820,  2822,  2830,  2930, 
Comp.  Laws,  N.  M. 

The  act  of  congress  does  not  permit  the  capital  of 
the  bank  to  be  taxed.    If  the  assessment  in  this  case 
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complies  with  the  territorial  law  it  is  void  becanse  in 
conflict  with  the  act  of  congress.  If  it  complies  with 
the  act  of  congress  it  is  void  because  in  conflict  with 
the  law  of  the  territory.  If  it  attempts  to  comply 
with  the  territorial  law,  without  strict  compliance  there- 
withy  it  is  void.  Cooley  on  Taxation,  259,  260;  2 
Desty  on  Taxation,  642 ;  National  Bank  v.  Elmira,  53 
N.  Y.  49. 

Banks  may  be  compelled  to  pay  taxes  assessed 
upon  their  shares  when  the  state  statute  authorizes  it. 
In  the  absence  of  such  legislation  such  tax  upon  the 
shares  is  collected  of  the  shareholders  in  the  same  man- 
ner other  taxes  are  collected  from  individuals.  1  Desty 
on  Taxation,  389;  Sumpter  Co.  v.  Bank,  62  Ala.  464. 

The  taxation  must  ^^not  be  at  a  greater  rate  than 
upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  the  state.''  If  this  assessment  can  be  upheld 
under  the  statutes  of  New  Mexico,  then  there  is  a  dis- 
crimination, for  individuals  can  deduct,  under  the  stat- 
ute  of  the  territory,  from  any  credits  they  may  own, 
any  indebtedness  they  may  owe;  and  if  the  statute 
authorized  such  an  assessment  as  is  here  attempted  to 
be  upheld,  both  the  assessment  and  the  law  would  be 
void.  Evansville  Bank  v.  Britton,  104  U.  S.  322; 
Supervisors  v.  Stanley,  Id.  305;  Hills  v.  Exchange 
Bank,  Id.  319;  Whitbeck  v.  Mercantile  Bank,  127  U, 
S.  193;  People  v.  Weaver,  100  U.  S.  539. 

The  assessment  for  1888  included  the  bank's  surplus. 
Nothing  but  the  bank's  real  estate  can  be  taxed  to  the 
bank.     Kosenblatt  v.  Johnson,  104  U.  S.  462. 

The  assessments  are  void  because  there  was  no 
apportionment  on  the  bank's  real  estate  for  either 
year.  2  Desty  on  Taxation,  642,  and  cases  cited; 
Santa  Clara  Co.  v.  S.  P.  R.  R.  Co.,  118  U.  S.  394; 
The  Pacific  R.  R.  Cases,  127  U.  S.  1. 

The  statute  of  the  territory  requires  the  assess- 
ments, if  on  the  shares,  to  be  made  in  the  name  of  the 
owner  thereof,    and  the  bank  is  not   the  **owner." 


Jan,  1891]       National  Bake  v.  Perea.  667 

Such  assessments  must  be  authorized  by  state  law. 
Stetson  V.  Bangor,  56  Maine,  288;  Smith  v.  Webb,  11 
Minn.  378. 

Injunction  is  the  proper  remedy,  and  the  bill 
states  a  proper  case.  Hills  v.  National  Bank,  105  U.  S. 
105;  Evansville  Bank  V.  Britton,  Id.  322;  Pelton  v. 
Bank,  101  U.  S.  143;  E.  R.  Co.  v.  Ryan,  113  U.  S. 
311;  Taylor  V.  Secor,  92  U.  S.  575;  Boyer  v.  Boyer, 
113  U.  S.  689;  Stanley  v.  Albany,  121  U.  S.  535; 
Commissioners  v.  A.,  T.  &  S.  F.  R.  R.,  10  Pac.  Rep. 
294 ;  2  Desty  on  Taxation,  669-678,  and  cases  cited. 

A  bank  can  maintain  a  bill  for  an  injunction  to 
restrain  the  collection  of  an  illegal  tax,  on  account  of 
its  fiduciary  character,  and  to  prevent  a  multiplicity  of 
suits.  Cummings  v.  Bank,  101  IT.  S.  157;  Union 
Pacific  R.  R.  Co.  v.  Cheyenne,  113  U.  S.  526;  Allen 
V.  B.  &  0.  R.  R.  Co.,  114  U.  S.  311. 

It  was  not  necessary  to  tender  any  part  of  the  tax, 
the  assessments  being  wholly  -void.  Santa  Clara 
County  V.  R.  R.  Co.,  118  U.  S.  414;  2  Desty  on  Tax- 
ation, 657. 

It  was  not  necessary  to  appeal  either  to  the  asses- 
sor, board  of  county  commissioners,  or  territorial  board 
of  equalization,  as  a  prerequisite  to  relief  in  equity, 
they  having  no  jurisdiction  to  levy  at  all  and  no  author- 
ity to  grant  relief  for  any  claim  that  might  have  been 
made  for  a  deduction  of  indebtedness  of  stockholders. 
Whitbeck  v.  Mercantile  Bank,  127  U.  S.  199.  See, 
also,  Stanley  V.  Supervisors,  121  U.  S.  550;  Weller  v. 
St.  Paul,  5  Minn.  95;  21  Arkansas,  40. 

Neither  board  had  any  power  to  wholly  remit  this 
assessment,  and  an  appeal  would  have  been  unavailing. 
Acts,  1887,  pp.  232,  233;  sec.  2841,  Comp.  Laws; 
Whitbeck  v.  Bank,  127  U.  S.  199. 

It  has  been  held  that  the  word  '^  state"  in  the  act 
of  congress  includes  '^territory."  County  of  Silver 
Bow  V.  Davis,  12  Pac.  Rep.  688. 
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Edistabd  L.  Babtlett,  solicitor  general,  for  ap» 
I)ellees. 

The  general  offer  '^to  pay  whatever  may  be  found 
to  be  justly  and  legally  due"  is  too  vague  and  uncertain 
to  give  equity  jurisdiction.  National  Bank  v.  Kimball, 
103  TJ.  S.  732;  Pelton  v.  Comm'rs  National  Bank, 
101  TJ.  8.  143;  National  Bank  Cases,  277,  278;  Cum- 
mings  V.  Bank,  101  U.  8.  163 ;  8tanley  v.  Board,  121 
TJ.  8.  535,  vol.  3;  Williams  v.  Board,  122  U.  8.  154; 
National  Bank  Cases,  281,  282;  1  High  on  Injunctions, 
sec.  498;  Note  to  Holland  v.  Mayor,  69  Am.  Dec. 
203,  and  cases  cited. 

Complainant  having  failed  to  exercise  its  right  of 
appeal  from  the  action  of  the  taxing  officer  to  the 
board  of  county  commissioners,  and  the  territorial 
board  of  equalization,  and  given  in  its  Ust  with  values 
attached  for  taxation,  is  estopped  from  questioning 
the  regularity  of  the  proceedings,  or  the  taxable  value 
or  character  of  the  property.  Laws,  1887,  232;  2 
Pom.  Eq.  Juris.  804;  McMohen  v.  Palmer,  102  N. 
Y.  176;  3  National  Bank  Cases,  645;  Commissioner 
Silver  Bow  Co.  v.  Davis,  6  Montana,  306;  3  National 
Bank  Cases,  553 ;  Welty  on  Assessments,  sees.  195-210, 
43ec.  4,  note  5;  Inhabitants  of  Newburyport  v.  Co, 
Comm^rs,  12  Mete.  213;  Id.  223,  224;  First  National 
Bank  of  St.  Jo.  v.  Township  of  St.  Jo.,  9  N.  W.  Rep. 
(Mich.)  839;  State  ex  rel.  v.  Cooper,  18  N.  W.  Rep. 
<Wis.)  438;  Felsenthal  v.  Johnson,  104  111.  24;  Stanley 
V.  Board,  121  U.  S.  535;  3  National  Bank  Cases, 
276;  State  v.  Kenttshnitt,  4  Nev.  209;  Buttenuth  v. 
St.  Louis  Bridge  Co.,  123  111.  535;  note  to  Holland  v. 
Mayor,  69  Am.  Dec.  204,  and  cases  cited. 

This  was  substantially  a  tax  against  the  share- 
holders of  the  capital  stock  of  the  bank,  and  not 
against  the  capital  stock  of  the  bank.  The  bank  only 
acted  as  agent  in  paying  the  tax  and  making  the  list 
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for  the  convenience  of  its  shareholders  and  the  public. 
Compiled  Laws,  1884,  sees.  2812,  2815,  2818;  National 
Bank  v.  Commonwealth,  9  Wall.  (U.  S.)  353,  363; 
Miller  v.  Banks,  3  National  Bank  Cases,  717;  Cum- 
mings  V.  Nat.  Bank,  101  U.  S.  156,  157;  Cooley  on 
Taxation,  274-395,  and  cases  cited. 

All  presumptions  are  in  favor  of  the  validity  of 
the  law,  particularly  in  regard  to  taxation.     If  part  of 
a  law  is  valid  and  part  not,  the  valid  part  will  be  sus- 
tained by  the  courts.     See  note  to  Holland  v.  Mayor, 
69  Am.  Dec.  203,  and  cases  cited. 

The  claim  of  exemption  of  $300  from  taxation, 
allowed  by  our  statutes,  and  of  all  bona  fide  debts^ 
from  credits,  is  a  personal  privilege,  to  be  claimed 
only  by  the  person  himself  before  the  proper  tax 
tribunals,  and  one  which  the  bank  can  not  urge  in  its 
favor  in  an  equity  proceeding.  Supervisors  v.  Stanley, 
105  U.  S.  305-322;  Whitbeck  v.  National  Bank,  127 
U.  S.  193-199;  McAden  v.  Comm'rs,  97  N.  C.  355,  3 
National  Bank  Cases,  694;  Bressler  v.  Wayne  Co.,  2& 
Neb.  468,  3  National  Bank  Cases,  564;  Wassen  v. 
First  Nat.  Bank,  107  Ind.  206,  3  National  Bank  Cases, 
424-433;  Stanley  v.  Board,  121  U.  S.  535,  3  National 
Bank  Cases,  268;  Williams  v.  Weaver,  100  U.  S.  547; 
First  National  Bank  of  St.  Joseph  v.  Township,  9  N. 
W.  Rep.  (Mich.)  839;  Welty  on  Assessments,  331. 

National  Bank  shares  are  taxable  in  the  territories 
as  in  the  states.  Comm'rs  Silver  Bow  Co.  v.  Davis,  6 
Montana,  306,  3  Nat.  Bank  Cases,  546;  Cooley  on 
Taxation,  pp.  60,  61. 

Under  the  pleadings  in  this  case  there  is  no 
inequality,  lack  of  uniformity,  or  unjust  discrimina- 
tion against  complainant,  as  charged,  therefore  no 
injury,  no  cause  of  action.  Adams  v.  Nashville,  95 
U.  S.  19;  Mercantile  Bank  v.  N,  Y.,  121  U.  S.  161-163; 
Lionberger  v.  Eouse,  9  Wall.  475;  Bank  v.  Richmond^ 
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39  Fed.  Rep.  313;  First  National  Bank  v.  Douglass, 
1  Central  Law  Jour.  585, 

If  the  tax  levy  is  void,  the  bank  has  it-s  remedy  at 
law,  and  suit  in  equity  will  not  lie.  Howland  y. 
Mayor,  69  Am.  Dec,  and  eases  cited, 

O'Brien,  J. — The  complainant,  on  the  third  day 
of  November,  A.  D.  1888,  filed  his  bill  of  complaint  in 
the  district  court  for  the  county  of  Bernalillo  against 
the  defendants,  Jose  L.  Perea,  sheriff  and  ez  officio 
collector  of  taxes,  and  Clifford  L.  Jackson,  district 
attorney,  of  said  county,  for  the  purpose  of  obtaining 
an  injunction  restraining  them  from  enforcing  the 
collection  of  certain  delinquent  taxes  assessed  to  the 
complainant.  The  bill,  in  substance,  alleges  that  com- 
plainant made  due  returns  to  the  county  assessor  of  all 
its  property  for  taxation.  That  at  such  time  it  pro- 
tested against  the  assessment  of  its  property,  to  wit : 
its  capital  stock  and  surplus,  at  any  higher  rate  of 
valuation  than  other  property  taxable  in  said  county, 
and  that  it  ought  not  to  be  assessed  at  its  par  value ; 
that  is,  '^that  its  stock  could  not  be  assessed  at  par, 
and  its  surplus  at  its  full  money  value,  because  other 
property  in  said  county  and  territory  is  not  assessed  at 
its  full  value."  That  the  assessor,  disregarding  such 
protest,  assessed  said  property  at  its  full  value;  that, 
upon  complainant's  appeal  from  the  action  of  the 
assessor  to  the  board  of  county  commissioners  sitting 
as  a  board  of  equalization,  the  assessment  on  its 
surplus  was  reduced  to  eighty-five  per  cent  of  its  par 
value,  whilst  that  of  its  capital  stock  was  left  un- 
changed; that  its  property  valuation  then  stood  as 
follows:  Capital  stock,  $100,000;  surplus,  $10,000; 
total,  $110,000.  The  bill  proceeds:  ^^That  all  other 
property  in  said  county  and  territory  is  not  assessed  at 
nearly  so  high  a  valuation  upon  its  actual  value  as  said 
board  of  equalization  assessed  your  orator's  said  prop- 
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erty.  That  the  average  valuation  of  other  property  in 
the  hands  of  individoals  and  other  corporations  in 
said  county  and  territory  does  not  exceed  seventy  per 
cent,  and  that  it  is  so  assessed  systematically  and 
continuously  by  the  said  assessor  of  said  county  and 
said  board  of  equalization,  and  no  valuation  estimated 
upon  its  actual  value  of  at  least  thirty  per  cent.*' 
That  bank  stocks  in  a  neighboring  county  are  assessed 
at  less  than  eighty-five  per  cent  of  their  value ;  that 
such  discrimination  is  inequitable,  unjust,  and  unlaw- 
ful; that  the  amount  of  taxes  upon  said  equalized 
assessment  is  the  sum  of  $2,189;  that  such  amount,  if 
lawfully  and  equitably  assessed,  would  be  reduced  to 
$1,532.30,  which  sum  complainant  brings  into  court, 
and  tenders  to  defendant  Perea ;  that  said  defendant 
refused  to  accept  the  same,  and  threatened  to  levy 
upon  complainant's  property  to  enforce  the  payment 
of  the  full  amount  so  assessed.  The  bill  continues: 
**Your  orator  further  alleges  that,  should  it  pay  the 
sum  so  unlawfully  demanded  of  it  by  virtue  of  said 
assessment,  and  bring  suit  at  law  for  the  recovery 
thereof  as  is  illegal  and  unjust,  such  suit  would  be 
unavailing,  for  the  reason  that  any  judgment  recovered 
by  your  orator  against  said  county  of  Bernalillo  or 
territory  of  New  Mexico  would  be  paid  in  warrants  of 
the  said  county  and  territory,  which  said  warrants  are 
not  worth  their  face  value,  but  are  sold  upon  the 
market  at  a  discount,  there  being  no  funds  in  the 
treasury  with  which  to  pay  the  same,  if  presented.'' 
The  bill  then  informs  the  court  of  the  legal  effect  of  a 
forced  sale  of  complainant's  property.  Then  follows 
the  prayer  for  a  writ  of  injunction,  etc.  On  November 
29,  1889,  complainant,  by  leave  of  the  court,  filed  a 
supplemental  bill,  containing  additional  allegations,  in 
substance  as  follows:  That  the  shares  of  its  capital 
stock  can  only  be  assessed  to  the  individual  owners 
thereof,  and  are  not  subject  to  assessment  aud  taxa- 
tion as  the  property  of  the  bank ;  that  a  large  portion 


672  National  Bank  v.  Pebea.  [5  N.  M» 

of  such  capital  stock  is  owned  by  nonresident  heads  of 
families;  that  a  large  portion  of  complainant's  capital 
stock  is  invested  in  government  bonds,  etc.  Defend- 
ants demurred  to  some  and  answered  other  portions  of 
the  bill.  The  parties  then  filed  a  stipulation,  in  ac- 
.cordance  with  which  complainant  struck  from  its  orig- 
inal  and  supplemental  bills  all  allegations  that  the^ 
assessor  and  board  of  equalization  unjustly  discrimi- 
nated in  the  valuation  and  assessment  of  com- 
plainant's property.  Defendants  then  withdrew  their 
answer,  and  stood  upon  their  general  demurrer  to  the^ 
bills  as  amended.  The  demurrer  was  sustained,  and 
judgment  entered  dismissing  the  bill.  The  cause  is  in 
this  court  by  appeal  from  such  judgment  of  dismissal. 
The  appellant  assigns  as  error :  First.  The  order 
of  the  court  below  sustaining  defendant's  demurrer  to 
the  supplemental  bill.  Second.  The  demurrer  did  not 
answer  the  allegations  that  the  assessment  was  upon 
complainant's  capital  stock  and  sui*plus,  and  was  in 
solido,  and  against  complainant,  and  not  against  its 
shareholders,  and  was,  therefore,  void.  Third.  The^ 
demurrer  did  not  apply  to  the  original  bill,  and  the 
court,  therefore,  erred  in  dismissing  the  same.  Fourth* 
Neither  of  the  assessments  for  either  of  the  years  1888- 
or  1889,  alleged  to  have  been  made  on  the  capital 
stock,  surplus,  and  personal  property  of  the  complain* 
ant,  against  the  complainant,  and  not  against  the 
shareholders,  is  valid,  but  they  are  void  on  their  face, 
and  both  the  assessor  and  board  of  county  commis^ 
sioners  sitting  as  a  board  of  equalization  were  wholly 
without  jurisdiction  to  make  the  same;  and  the  pre« 
tended  tax  rolls  referred  to  in  complainant's  bills 
confer  no  authority  on  the  defendant  collector  to 
enforce    the  payment  of  said   tax    assessment.     We 

Liability  of  S^^U    COUSidcr    thC     foUr    aSSigUmCUtS    tO- 

fo*?t°aS«on"^'     gether.     The    statutes    of   the    territory 
capital .tock.      (gections  2822-2825,  Comp.  Laws,  1884), 

impose  the  duty  upon  the  assessor  to  make  a  proper 
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return  of  all  taxable  property  in  his  county,  and  re- 
quire all  taxable  inhabitants  to  furnish  such  assessor 
with  a  list  of  all  their  taxable  property,  duly  verified. 
The  complainant  made  and  delivered  to  the  assessor 
such  list,  embracing  the  property  referred  to  in  the 
bill,  including  the  shares  of  its  capital  stock.  A  cer- 
tain percentage  was  extendefd  on  all  this  property  at 
its  par  value  for  the  purpose  of  taxation.  No  com- 
plaint was  ever  made  to  the  assessor  or  to  the  county 
board  of  equalization  that  complainant  did  not  own 
the  property  so  voluntarily  listed.  Its  sole  objection 
was  that  its  property  had  been  assessed  higher  than  a 
similar  property  owned  by  other  parties,  and  that  such 
discrimination  was  illegal.  The  public  officers  had  a 
right  to  assume  that  the  bank  had  no  other  grievance 
to  redress.  It  never  hinted  that  it  had  been  mistaken 
in  listing  the  shares  of  its  capital  stock  as  its  individ- 
ual property  instead  of  the  property  of  its  shareholders. 
In  such  case,  when  complainant  had  had  ample  oppor- 
tunity to  have  its  error  corrected  by  the  proper  statu- 
tory tribunal,  it  would  be  unfair  to  the  public  interests 
to  allow  it  for  the  first  time  in  its  supplemental  bill  in 
this  suit  to  set  up  as  the  basis  of  a  bill  in  equity  to 
restrain  the  collection  of  a  tax  its  own  mistake  that 
misled  the  revenue  officers  of  the  territory,  and  its 
subsequent  negligence  in  failing  to  ask  the  proper 
tribunal  to  relieve  it  from  the  consequences  thereof. 
Admitting  that  the  shares  of  its  capital  stock  should 
not  be  assessed  in  solido  to  it,  but  to  the  respective 
owners,  according  to  interest,  we  hold  that  it  can  not 
be  heard  in  this  suit  to  complain  of  such  erroneous 
assessment.  Complainant,  and  not  the  public,  should 
be  made  to  suffer  the  consequences  of  such  mistake. 

In  considering  the  other  points  presented 

Erroneous  "  sr  r 

?^!fity. "*""*'        '^y  ^^®  record,  to  wit,  that  the  property 

taxed   was  rated  at  a  higher  valuation 
than  similar  property  owned  by  individuals  and  other 
Vol.  5  n.  m. — 43 
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private  corporations,  it  does  not  appear  that  such 
property  was  valued  higher  than  its  market  value, 
but  that  it  was  valued  too  high  in  comparison  with 
similar  property  owned  by  others.  We  hold  that  such 
inequality  alone  does  not  afford  ground  for  equitable 
relief  in  the  present  case.  It  was  complainant's  duty 
to  apply  to  all  the  tribunals  established  by  the  laws  of 
the  territory  to  grant  the  desired  relief.  See  chapter 
73,  Laws,  1887.  Failing  in  this,  equity  will  not  restrain 
the  collection  of  the  tax  on  account  of  such  errors. 
Meyer  v.  Rosenblatt,  78  Mo.  495.  If  the  county  board 
refused  complainant  the  reduction  demanded,  an 
appeal  lay  to  the  territorial  board,  and,  having  failed 
to  take  such  appeal  in  the  manner  prescribed  by  the 
statute,  complainant  is  not  entitled  to  the  relief  sought. 
The  foregoing  views  are,  in  our  opinion,  a  sufficient 
answer  to  all  the  substantial  grounds  of  error  pre- 
sented by  the  record.  It  follows  that  the  judgment 
appealed  from  is  affirmed. 

MoFiE,  Seeds,  and  Fbeeman,  JJ.,  concur. 


[No.  381.    July  24,  1891.] 


TOWN  OF  ALBUQUERQUE,  Plaintiff  in  Erbob, 
V.  CHARLES  ZEIGER,  Defendant  in  Ebbob. 

Taxation— Injunction— Compiled  Laws,  1884,  Title  28,  Chapter  2 — 
Construction  op  Statutes— Jurisdiction.— In  a  proceeding  by  bill 
in  equity  to  enjoin  the  town  of  Albuquerque  and  the  sheriff  from  the 
enforcement  of  a  special  assessment  against  the  lot  of  complainant 
within  the  corporate  limits  of  the  town,  to  raise  money  to  pay  the 
expenses  incurred  by  the  municipal  authorities  in  curbing  and  im- 
proving the  street  in  front  of  the  lot,  made  under  sections  1622,  1635, 
title  28,  chapter  2,  Compiled  Laws — Held,  on  demurrer:  It  does  not 
appear  from  the  record,  and  the  bill  impliedly  denies,  that  two  thirds 
of  the  owners  to  be  charged  with  the  expense  petitioned  the  board  of 
trustees  for  the  making  of  the  improvement.  For  this  reason,  among 
others,  section  1635  of  the  statute  can  have  no  application  in  this 
case.    By  section  1622,  the  city  councils  and  boards  of  trustees  in 
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towns  are  aathorized  to  establish  and  improve  the  streets,  etc. ;  also 
"to  provide  for  and  regulate  crosswalks,  and  onrbs,  and  gutters/'  but 
the  conferring  of  such  powers  does  not  grant  to  a  city  or  town,  either 
expressly  or  by  necessary  implication,  the  right  to  levy  a  special 
assessment,  to  pay  the  expenses  of  curbing  a  street,  upon  the  lot 
abutting  on  the  street  where  such  curbing  is  done,  nor  upon  the  owner 
of  such  lot. 

2.  The  complainant  clearly  had  the  right  to  resort  to  a  court  of  equity. 
Such  courts,  when  invoked,  will  entertain  jurisdiction  in  all  cases 
where  taxes  have  been  levied  without  authority  of  law. 

Ebkob,  from  a  decree  in  favor  of  complainant,  to 
the  Second  Judicial  District  Court,  Bernalillo  county. 
Decree  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Whiteman  for  plaintiff  in  error. 

Neill  B.  Field  for  defendant  in  error. 

O'Bbien,  C.  J. — Charles  Zeiger,  defendant  in  error, 
owns  in  the  town  of  Albuquerque,  a  municipal  corpo- 
ration organized  under  the  general  laws  of  this  terri- 
tory, a  part  of  lot  12,  in  block  18,  of  the  New  Mexico 
Town  Company's  addition  to  Albuquerque.  This  lot 
abuts  upon  Railroad  avenue.  In  1886  the  town  trustees 
passed  a  resolution  providing  for  the  improvement  of 
this  avenue  by  the  construction  of  a  stone  curbing  from 
the  west  side  of  First  street  to  the  east  side  of  Fourth 
street,  assessing  $101.50  as  a  special  tax  upon  the  part 
of  lot  12  owned  by  the  defendant  in  error,  as  its  pro- 
portionate share  of  the  cost  of  such  construction.  This 
assessment,  together  with  one  for  the  general  tax  of 
that  year,  was  placed  in  the  hands  of  the  sheriff,  ex 
officio  collector  of  taxes,  to  enforce  payment  thereof  by 
sale  of  the  lot  in  question  or  otherwise.  Thereupon 
Zeiger  tendered  to  the  sheriff  the  full  amount  of  the 
tax  assessed  and  due  for  general  municipal  purposes, 
but  refused  to  pay  any  part  of  the  amount  specially 
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assessed  for  the  improvement  of  the  street.  The  sheriff, 
as  directed  by  the  town,  refused  to  accept  the  sum  ten- 
dered;  unless  the  special  assessment  was  also  paid,  and 
proceeded  to  enforce  the  collection  of  the  amount 
claimed  by  advertising  for  sale  Zeiger's  part  of  the  lot 
before  mentioned.  To  prevent  this,  Zeiger,  on  or  about 
February  24,  1888,  filed  his  bill  in  equity  against  the 
plaintiff  in  error  and  the  sheriff,  setting  out  in  detail 
the  several  acts  of  the  town  in  making  the  special 
assessment  to  pay  the  cost  of  constructing  the  stone 
curbing  in  front  of  his  lot,  alleging  that  the  same  was 
wholly  unauthorized;  that  he  had  tendered  to  the 
sheriff  $191.94  claimed  for  general  purposes,  before  the 
same  became  delinquent,  and  that  the  latter  refused  to 
accept  the  same  in  default  of  the  sum  assessed  for  the 
improvements  made  upon  Railroad  avenue.  He  then 
alleges  that  he  brings  into  court  said  sum  so  offered  to 
the  sheriff  and  tenders  the  same  to  plaintiff  in  error  in 
discharge  of  all  lawful  taxes  assessed  against  him.  He 
further  alleges  that  the  defendant  sheriff,  as  ex  officio 
collector,  is  advertising  his  property  for  sale  to  pay  the 
said  taxes,  and  the  said  unlawful  special  assessment, 
and  that  the  sheriff  has  threatened  to  sell  and  will  sell 
said  property  unless  restrained  from  so  doing  by  order 
of  the  court;  that,  in  case  of  such  sale,  a  cloud  will  be 
cast  upon  his  title  to  the  property  sold;  ''that  he  will 
be  compelled  to  redeem  the  same  at  great  expense,  and 
will  be  unable  to  recover  back  the  amount  so  wrong- 
fully assessed  against  him,  and  will  be  otherwise  irrep- 
arably damaged,"  etc.  Then  follows  prayer  for  gen- 
eral relief  and  the  issuance  of  a  writ  of  injunction. 
The  defendants,  town  and  sheriff,  filed  a  general 
demurrer  to  the  bill,  which  was  overruled,  the  injunc- 
tion prayed  for  issued,  and  defendants  allowed  to  plead 
over.  Refusing  to  do  this,  final  decree  was  entered  in 
favor  of  plaintiff,  making  the  injunction  perpetual. 
An  appeal  from  such  judgment  was  afterward  taken, 
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but  the  same  was  not  prosecuted.     The  case  is  here  on 
writ  of  error  sued  out  by  the  defendant  town. 

We  will  remark,  with  regard  to  the  points  raised 
by  the  defendant  as  to  the  right  of  plaintiflE  in  error  to 
concurrent  remedies  by  appeal  and  writ  of  error,  as 
well  as  to  failure  of  the  defendant  sheriflE  to  join  in 
suing  out  such  writ,  that,  they  having  been  al):eady 
decided  against  defendant  in  error,  the  only  questions 
presented  for  determination  now  are :  ( 1 )  The  legality 
of  the  special  assessment;  (2)  the  right  of  the  defend- 
ant in  error  to  the  relief  sought  in  his  bill.  The  pro- 
visions of  law  upon  which  plaintiflE  in  error  relies  as 
Taxation:  In-  authoriziug  its  actiou  iu  the  prcmiscs  are 
tawMitic^ST^  found  in  the  following  sections  and  sub- 
''^'^P-  '•  sections  of  title  28,  chapter  2,  of  the  Com- 

piled Laws  of  1884:  '* Section  1635.  No  street  or 
highway  shall  be  opened,  straightened,  or  widened,  nor 
shall  any  other  improvements  be  made,  which  will 
require  proceedings  to  condemn  private  property,  with- 
out the  concun*ence  in  the  ordinance  or  resolution 
"directing  the  same  of  two  thirds  of  the  whole  number 
of  the  members  elected  to  the  council  or  board  of  dele- 
gates, and  the  concurrence  of  a  like  majority  shall  be 
required  to  direct  any  improvement  or  repair  of  a  street 
or  highway,  the  cost  of  which  is  to  be  assessed  upon 
the  owners,  unless  two  thirds  of  the  owners  to  be 
charged  therefor  shall  petition  in  writing  for  the  same.  ^' 
"Section  1622.  The  city  council  and  board  of  trustees 
in  towns  have  the  following  powers:  ♦  »  ♦  Sub- 
section 6.  To  contract  an  indebtedness  on  behalf  of 
the  city,  and  upon  the  credit  thereof,  by  borrowing 
money  or  issuing  the  bonds  of  the  city  or  town,  for  the 
following  purposes,  to  wit :  For  the  purpose  of  erect- 
ing public  buildings ;  for  the  purpose  of  constructing 
sewers  for  the  city  or  town ;  for  the  purpose  of  purchase 
or  construction  of  waterworks  for  fire  and  domestic 
purposes  j  for  the  purpose  of  the  construction  or  pur- 


678         Town  of  Albuquerque  v.  Zeigeb.     [5  N.  M. 


chase  of  a  canal  or  canals,  or  some  suitable  system  for 
supplying  water  for  irrigation  in  the  city  or  town ;  for 
the  purpose  of  the  construction  or  purchase  of  gas 
works  for  manufacturing  illuminating  gas,  or  purchas- 
ing illuminating  gas;  and  for  the  purpose  of  supplying 
a  temporary  deficiency  in  the  revenue  for  defraying  the 
current  expenses  of  the  city  or  town.  The  total  amount 
of  indebtedness  for  all  purposes  shall  not  at  any  time 
exceed  five  per  centum  of  the  total  assessed  valuation 
of  the  taxable  property  in  the  city  or  town,  except  such 
debt  as  may  be  incurred  in  supplying  the  city  or  town 
with  water  and  waterworks ;  and  no  loan  for  any  per- 
pose  shall  be  made,  except  it  be  by  ordinance,  which 
shall  be  irrepealable  until  the  indebtedness  therein  pro- 
vided for  shall  be  fully  paid,  specifying  the  purposes  to 
which  the  funds  to  be  raised  shall  be  applied,  and  pro- 
viding for  the  levying  of  a  tax  not  exceeding  in  total 
amount  for  the  entire  indebtedness  of  the  city  and  town 
(excepting  such  debt  as  may  be  incurred  in  supplying 
the  city  or  town  with  waterworks)  eight  mills  upon 
each  dollar  valuation  of  the  taxable  property  within  the 
city  or  town,  sufficient  to  pay  the  annual  interest  and 
extinguish  the  principal  of  such  debt  within  the  time 
limited  for  the  debt  to  run,  which  shall  not  be  less  than 
ten  years,  nor  more  than  thirty  years,  and  providing 
that  said  tax,  when  collected,  shall  only  be  applied  to 
the  purpose  in  said  ordinance  specified,  until  the 
indebtedness  shall  be  paid  and  discharged ;  but  no  such 
debt  shall  be  created  except  for  supplying  the  city  or 
town  with  water  unless  the  question  of  incurring  the 
same  shall,  at  a  regular  election  of  officers  for  the  city, 
be  submitted  to  a  vote  of  such  qualified  electors  of  the 
city  or  town  as  shall  in  the  next  preceding  year  have 
paid  a  property  tax  therein,  and  a  majority  of  those 
voting  upon  the  question  by  ballot  deposited  in  a  separ- 
ate ballot  box  shall  vote  in  favor  of  creating  such  debt. 
Seventh.  (1)  To  lay  out,  establish,  open,  alter,  widen, 
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extend,  grade,  pave,  or  otherwise  improve  streets, 
alleys,  avenaes,  sidewalks,  parks,  and  pablic  grounds, 
and  vacate  the  same,  and  to  direct  and  regulate  the 
planting  of  ornamental  and  shade  trees  in  such  streets, 
avenues,  and  public  grounds.  Id.  71.  All  cities  and 
incorporated  towns  constructing  such  water  or  gas 
works  are  authorized  to  assess,  from  time  to  time,  in 
such  manner  as  they  shall  deem  equitable,  upon  each 
tenement  or  other  place  supplied  with  water  or  gas,  such 
water  or  gas  rents  as  may  be  agreed  upon  by  the  coun- 
cil or  trustees,  or  upon  each  vacant  lot  in  front  of 
which  the  pipes  commonly  called  'street  mains'  are 
laid ;  but  such  vacant  lots  as  do  not  take  water  from 
such  'street  mains'  shall  not  be  assessed  more  than  one 
half  as  much  as  may  be  assessed  against  the  same 
amount  of  frontage  of  lots  occupied  by  a  one  story 
building;  and  gas  should  be  charged  for  by  the  foot, 
and  then  only  to  such  as  use  it ;  and  at  the  regular  time 
of  levying  taxes  in  each  year  said  city  or  town  is  hereby 
empowered  to  levy  and  cause  to  be  collected,  in  addi- 
tion to  the  other  taxes  authorized  to  be  levied,  a  special 
tax  on  taxable  property  in  said  city  or  town,  which  tax, 
with  the  water  or  gas  rent  hereby  authorized,  shall  be 
su£Bcient  to  pay  the  expenses  of  running,  repairing,  and 
operating  such  works ;  and  if  the  right  to  build,  main- 
tain, and  operate  such  works  is  granted  to  private  in- 
dividuals or  incorporated  companies  by  such  cities  or 
towns,  and  said  cities  or  towns  shall  contract  with  said 
individuals  or  companies  for  a  supply  of  water  or  gas 
for  any  purpose,  such  city  or  town  shall  levy  each  year 
and  cause  to  be  collected  a  special  tax,  as  provided  for 
above,  sufficient  to  pay  off  such  water  or  gas  rents  so 
agreed  to  be  paid  to  said  individuals  or  company,  or 
company  constructing  said  works ;  provided,  however, 
that  said  last  mentioned  tax  shall  not  exceed  the  sum 
of  two  mills  on  the  dollar  for  any  one  year."  Id.  75. 
Each  municipal  corporation  may,  by  general  ordinance, 
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prescribe  the  mode  in  which  the  charge  on  the  respec- 
tive owners  of  lots  or  lands,  and  on  the  lots  or  lands, 
shall  be  assessed  and  determined  for  the  purposes 
authorized  by  this  act;  such  charge,  when  assessed, 
shall  be  payable  by  the  owner  or  owners,  at  the  time 
of  the  assessment,  personally,  and  also  be  a  lien  upon 
the  respective  lots  or  parcels  of  land  from  the  time  of 
the  assessment.  Such  charges  may  be  collected,  and 
such  lien  enforced,  by  a  proceeding  in  law  or  in  equity 
in  the  district  court  of  the  proper  county,  either  in  the 
name  of  such  corporation  or  of  any  person  to  whom  it 
shall  have  directed  payment  to  be  made.  In  any  such 
proceedings,  where  pleadings  are  required,  it  shall  be 
sufficient  to  declare  generally  for  work  and  labor  done 
and  materials  furnished  on  the  particular  street,  alley, 
or  highway,  or  for  water  rent  or  gas  used.  Proceed- 
ings may  be  instituted  against  all  owners,  or  any  of 
them,  to  enforce  the  lien  against  all  the  lots  or  land, 
on  each  lot  or  parcel,  or  any  number  of  them,  em- 
braced in  a,ny  one  assessment;  but  the  judgment  or 
decree  shall  be  separately  for  the  amount  properly 
chargeable  to  each.  Any  proceedings  may  be  served 
in  the  discretion  of  the  court  for  the  purpose  of  trial, 
review,  or  appeal.  The  first  section  cited  has  no  ap- 
plication, for  the  reason,  among  others,  that  two  thirds 
of  the  owners  to  be  charged  with  the  expense  did  not 
petition  the  board  of  trustees  for  the  making  of  such 
improvement ;  at  least  the  record  does  not  disclose  such 
fact,  and  the  bill  impliedly  denies  it.  It  hardly  admits 
of  argument,  that  the  other  provisions  of  the  statute 
neither  expressly  nor  by  necessary  implication  ^rant 
the  power  to  levy  a  special  tax  upon  the  property  bene- 
ficially affected,  to  pay  the  expenses  incurred  in  curbing 
or  otherwise  improving  the  streets  of  an  incorporated 
town.  This  will  appear  evident  when  the  question  is 
examined  in  the  light  of  the  powers  conferred  by  sub- 
sections 71  and  75,  construed  in  connection  with  stat- 
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utory  provisions  regulating  the  taxing  power.  Subsec- 
tion 71  authorizes  and  regulates  the  levy  and  collection 
of  special  assessments  for  the  payment  of  water  and 
gas  rents;  the  reference  therein  to  a  power  ^^to  levy  and 
cause  to  be  collected,  in  addition  to  the  other  taxes 
authorized  to  be  levied,  a  special  tax  on  taxable  prop- 
erty in  said  city  or  town,  which  tax,  with  the  water  and 
gas  rent  hereby  authorized,  shall  be  suflBcient  to  pay 
the  expenses  of  running,  repairing,  and  operating  such 
works,''  can  not  be  construed  as  in  any  manner  favor- 
ing a  special  assessment  for  the  curbing  and  improve- 
ment of  streets.  But  the  seventy-fifth  subsection  appears 
to  be  the  one  upon  which  the  town  mainly  relies  for  its 
authority  to  act  in  the  premises.  That  only  grants  the 
power  to  fix  by  ordinance  the  manner  *  *in  which  the 
charge  on  the  respective  owners  of  lots  or  lands,  and  on 
the  lots  and  lands  shall  be  assessed  and  determined  for 
the  purposes  authorized  by  this  act;''  and  the  only 
question  left  for  determination  is,  does  the  act  author- 
ize special  assessments  against  the  owners  of  the  lots  or 
against  the  lots  themselves  to  pay  the  amount  incurred 
by  towns  in  curbing  and  improving  of  streets?  No 
such  authority,  given  in  express  words,  can  be  found 
in  the  act.  It  is  true  that  city  councils  and  boards  of 
trustees  in  towns,  by  the  provisions  of  section  1622, 
are  authorized  ^ 'to  lay  out,  establish,  open,  alter,  widen, 
extend,  grade,  pave,  or  otherwise  improve  streets, 
alleys,  avenues,  sidewalks,  parks,  and  public  grounds;" 
also  *'to  provide  for  and  regulate  crosswalks,  and  curbs 
and  gutters,"  but  it  can  not  be  seriously  claimed  that 
the  conferring  of  such  powers,  either  expressly  or  by 
necessary  implication,  grants  the  right  to  a  city  or  town 
to  levy  a  special  assessment  to  pay  the  expenses  of 
curbing  a  street,  upon  the  lot  abutting  on  the  street 
where  such  curbing  is  done,  nor  upon  the  owner  of 
such  lot.  Prom  a  careful  reading  of  all  the  statutory 
provisions  upon  the  subject  we  are  of  the  opinion  that 
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no  such  power  has  been  conferred.  We  are  otherwise 
supported  in  this  conviction  by  the  fact  that  the  legis- 
lature has  in  nowise  restricted  the  several  cities  and 
towns  in  the  exercise  of  the  extraordinary  powers 
claimed,  and  it  appears  unreasonable  that  the  legislature 
would  intrust  to  these  various  municipal  bodies  un- 
limited power  to  confiscate  the  property  of  the  citizen 
to  pay  the  expense  of  improvements  made  upon 
adjoining  streets,  without  as  much  as  intimating,  in 
the  laws  purporting  to  confer  such  power,  one  word  of 
information  or  instruction  as  to  the  manner  of  its 
legitimate  exercise.  Such  extraordinary  powers  should 
be  clearly  granted.  Wright  v.  Chicago,  20  111.  252; 
Shackelton  v.  Guttenburg,  39  N.  J.  Law,  660. 

The  only  question  remaining  is,  had  Zeiger  a  right 
to  resort  to  a  court  of  equity  to  restrain  the  sale  of  his 
lot  and  the  forced  collection  of  the  assessment!  We 
are  clearly  of  the  opinion  that  he  had. 

The  suit  was  not  instituted  to  correct  errors  or 
irregularities  in  the  special  assessment  proceedings,  nor 

to  restrain  the  collection  of  the  tax  on 
juRxsDxcTxoN.  accouut  of  illegality  in  the  manner  of  en- 
forcing its  payment,  but  defendant  in 
error  in  his  bill  distinctly  alleges  that  the  town  had  no 
rightful  authority  to  make  such  assessment,  and  that 
its  attempted  forcible  collection  was  wholly  unwar- 
ranted ;  that,  notwithstanding  this  total  want  of  power, 
the  town  was  proceeding  to  sell  the  lot,  and  thus  cast 
a  cloud  upon  his  title,  etc.  The  bill  states  enough  to 
bring  the  ease  within  the  scope  of  well  recognized  prin- 
ciples of  equity  jurisdiction.  It  is  well  settled  that, 
where  public  functionaries,  individuals,  or  corporations 
have  power  to  act,  and  are  proceeding  in  the  execution 
of  that  trust  in  an  irregular  or  unlawful  manner,  courts 
of  equity  will  not  ordinarily  interfere;  but  if  they 
depart  from  the  ''power  which  the  law  has  vested  in 
them/^  or  ''if  they  assume  to  themselves  a  power  over 
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property  which  the  law  does  not  give  them,^'  they  are 
not  considered  as  acting  within  the  scope  of  their  au- 
thority, and  such  unauthorized  acts  may  be  enjoined. 
Courts  of  equity  will  also  restrain  the  collection  of  a 
tax  levied  without  authority  of  law.  Frewin  v.  Lewis,  4 
Mylne  &  C.  254;  Union  Trust  Co.  v.  Weber,  96  111. 
346;  McClure  v.  Owens, 21  Iowa,  133.  ''When  invoked, 
equity  will  entertain  jurisdiction  in  all  cases  where 
the  taxes  have  been  levied  without  authority.'^  Kim- 
ball V.  Merchants  S.  L.  &  Trust  Co., 89  111.  613;  Town 
of  Lebanon  et  al.  v.  Ohio  &  Mississippi  Railway  Co., 
77  111.539.  **If  the  illegal  taxes  are  assessed,  and 
are  threatened  to  be  collected,  the  appropriate  remedy 
is  to  restrain  the  collection  by  injunction."  Toledo  & 
Wabash  Railroad  Co.  v.  Lafayette,  22  Ind.  262;  Foote 
V.  Milwaukee,  18  Wis.  270.  The  equitable  doctrine 
here  announced  has  peculiar  application  to  such  states 
and  territories  as  make  tax  deeds  prima  facie  evidence 
of  the  regularity  of  all  prior  proceedings,  including  the 
levy  of  the  taxes  according  to  law.  Such  is  the  law  of 
this  territory.  Section  2893,  Comp.  Laws,  1884.  See 
1  High  In j., sections  525,  526;  Fowler  v.  City  of  St. 
Joseph,  37  Mo.  228;  Jenkins  v.  Rock  Co.,  15  Wis.  11. 
It  follows  that  the  demurrer  to  the  bill  was  properly 
overruled,  and  that  the  judgment  below  must  be 
affirmed. 

Lee,  MoFiE,  and  Seeds,  J  J.,  concur. 
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—Motion  to  Quash  Properly  Sustained,  When.— On  an  appeal 
to  the  district  court,  by  an  administrator  de  bonis  non,  from  an 
order  of  the  probate  court  revoking  his  letters  of  administration, 
where  the  administrator  was  required  to  give  bond,  a  motion  to  quash 
a  writ  of  certiorari  to  review  the  action  of  the  probate  court  in  requir- 
ing the  bond,  was  properly  sustained.  A  distinction  is  made  between 
those  cases  where  a  par^  sues  as  administrator,  or  executor,  and 
where  he  sues  personally  in  his  own  right.  In  the  former  case  no 
bond  is  required,  but  in  the  latter  it  must  be  given.  By  an  appeal,  the 
record  and  proceedings  of  the  probate  court  are  brought  into  the  district 
court  as  fully  as  by  certiorari ;  and  there  is  no  reason  why  this  writ 
should  be  allowed.  The  writ  of  certiorari,  at  common  law,  is  not  a 
writ  of  right,  but  issues  in  the  discretion  of  the  court,  for  good  cause 
eOiown ;  and,  if  improvidently  issued,  may  be  quashed. 

3.  Id.— Certiorari,  Judgment  op  Probate  Court  Not  Reviewable 
Upon,  When. — In  such  case  the  probate  court  is  the  judge  of  the 
weight  of  the  evidence,  and  its  decision  on  any  issue  of  fact  is  not 
reviewable  upon  certiorari,  on  appeal,  where  there  is  any  competent 
evidence  to  support  it. — In  re  Henriques,  169. 

AFFIDAVIT.    See  Attachment,  1 ;  Criminal  Law,  8. 

AGENT.    See  Assumpsit,  3. 

ALIMONY  PENDENTE  LITE.    See  Divorce,  1. 

AMENDMENT  OP  PLEADING.  See  Practice,  1 ;  Op  Execution,  Sher- 
ipp,  2. 


ANCIENT  DOCUMENTS.    See  Ejectment,  1. 
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ANNUAL  LABOR.    See  Mines  and  Mining,  6. 

ANSWER,  SERVICE  BY  POSTING.     See  Elkotions,  4. 

APPEAL.  See  Administrators,  2;  Contracts,  5,  6,  8;  Costs  on  Ap- 
peal, 1;  Damages,  2;  Forcible  Entry  and  Detainer,  2;  Prao 
TioE  ON  Appeal,  2. 

ARREST  OF  JUDGMENT.    See  Criminal  Law,  11. 

ASSESSMENT  FOR  TAXES.    See  Counties,  2 ;  Taxation,  8. 

ASSIGNEE.    See  Vendor's  Lien,  4. 

ASSUMPSIT. 

1 .  Assumpsit  for  Breach  of  Contract — Testimony  as  to  Testimony  of 
Witness  on  Former  Trial — Evidence. — The  testimony  of  a  witness 
to  prove  the  testimony  of  a  witness  on  a  former  trial,  between  the 
same  parties  and  about  the  same  subject-matter,  is  inadmissible, 
except  in  the  ease  of  the  death  or  insanity  of  the  witness,  or  when  it 
appears  at  the  time  of  the  trial  he  is  unable  to  be  examined  by  reason 
of  some  physical  disability,  and  that  his  deposition  could  not,  by 
the  exercise  of  due  diligence,  have  been  taken,  or  where  the  witness 
is  beyond  the  seas,  or  is  absent  from  the  territory,  and  his  where- 
abouts can  not,  by  due  diligence,  be  ascertained,  or  where  the  wit- 
ness absents  himself  from  the  jurisdiction  of  the  court,  by  procure- 
ment  of  the  opposite  party,  after  having  been  duly  summoned  to 
appear  at  the  trial. 

2.  Id. — Testimony  of  Stenographer  From  His  Notes— Evidence. — ^In 
such  case  the  testimony  of  a  stenographer,  made  from  his  notes,  taken 
at  a  former  trial,  to  refreshen  his  memory,  can  be  regarded  only  as 
hearsay,  the  statute  (Compiled  Laws,  1884,  section.548)  having  failed 
to  declare  their  legal  value. 

3.  Id.—Inadmissibility  of  Declaration  of  Agent  Without  Proof  of 
Fact  of  Agency— Evidence. — The  declarations  of  an  alleged  agent 
are  only  admissible  when  there  is  proof  of  the  fact  of  the  agency. 
— Eirchner  v.  Laughlin,  365. 

See,  also.  Attachment,  1;  Contract,  1,  9. 

ATTACHMENT. 

1.  Attachment,  Affidavit  for.  Under  Subdivision  4,  Sec.  1923,  Comp. 
Laws,  N.  M. — Construction  of  Statutes — Assumpsit. — On  an 
affidavit  for  attachment,  in  assumpsit,  under  subdivision  4,  section 
1923,  Compiled  Laws,  providing  that  an  attachment  may  issue  ''when 
Uie  debtor  is  about  fraudulently  to  convey  or  assign,  conceal  or  dis- 
pose of  his  property  or  effects,  so  as  to  hinder,  delay,  or  defraud  his 
creditors,"  it  is  no  sufficient  ground  that  the  debtor  is  about  to  make 
an  assignment  of  property,  the  effect  of  which  will  be  to  delay  cred- 
itors .  Mere  delay  which  is  a  necessary  incident  to  the  conversion  of 
property  into  cash  to  pay  debts  is  not  per  se  fraudulent ;  the  language 
of  the  statute  "about  fraudulently  to  convey"  clearly  implies  that 
there  may  be  a  conveyance  or  assignment  which  will  merely  delay 
creditors,  as  an  incident  to  the  transaction,  without  being  fraudulent. 
But  the  delay  must  be  so  unreasonable  as  unduly  to  embarrass  or 
hinder  the  creditor ;  and  what  constitutes  such  unreasonable  delay 
must  depend  upon  the  particular  circumstances  of  each  transaction. 
Where  there  has  been  no  such  delay,  the  law  will  not  impute  fraud, 
especially  not  if  it  appear  that  the  debtor  acted  in  good  faith  with 

I  the  honest  intent  to  apply  his  property  to  the  just  payment  of  his 

i  debts.— Meyer  v.  Black,  4  N.  M.  352. 
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ATTACHMENT.    Continued. 

2.  Id.— Error— Evidence,  Weight  of— Verdict— Pikdinq.— On  error 
in  such  case,  from  the  finding  of  the  ooort,  sitting  as  a  jury,  the  appel- 
late court  is  not  required  to  examine  into  the  finding  to  determine 
whether  it  should  not  have  been  for  the  opposite  party  on  the  weight 
of  the  evidence.  It  is  a  well  settled  rule  that  the  supreme  court  will 
not  disturb  the  verdict  of  a  jury,  where  there  is  any  substantial  evi- 
dence to  sustain  it ;  and  this  rule  applies  as  well  to  the  findings  of  a 
court  as  to  the  verdict  of  a  jury. — Torlina  v.  Trorlioht  et  al.,  148. 

ATTORNEY'S  FEES.    See  Damages,  1 ;  Divorce,  1 ;  Promissory  Note,  3. 

ATTORNEYS,  LIABILITY  OP.    See  Malicious  Attachment,  1. 

BALLOT  BOXES.    See  Elections,  3. 

BILL  OP  EXCEPTIONS.    See  Contract,  5;  Counties,  2. 

BILL  IN  EQUITY.    See  Mechanics'  Lien,  1 ;  Mexican  Grant,  1 ;  Prac- 
tice, 1 ;  Promissory  Note,  to  Restore  to  Original  Form,  1 ;  Pub- 
.  uc  Lands,  1;  Taxation,  1,  2,  3,  6;  Vendor's  Lien,  1;  Wills,  4. 

BONA  FIDE  PURCHASER.    See  Promissory  Note,  1. 

BONDS.    See  Damages,  1 ;  Attachment,  1 ;  Sheriff,  3. 

BURDEN  OF  PROOF.    See  Sheriff,  2. 

CERTIORARI.    See  Administrators,  2,  3. 

CONSTITUTIONAL  LAW.    See  Wills,  4. 

CONSTRUCTION  OF  STATUTES.  See  Attachment,  1 ;  Criminal  Law, 
1,  2,  3,  8;  Lien  of  Landlord,  1;  Mechanics'  Lien,  4,  5;  Mexican 
Grant,  1  j  Taxation,  5. 

CONTEMPT.    See  Habeas  Corpus,  3,  4. 

CONTRACT. 

1.  Contract — Assumpsit  for  Money  Lent — Evidence,  Weight  and 
Sufficiency  of. — In  an  action  of  assumpsit  on  a  contract  for  money 
lent  and  advanced,  tried  by  the  court,  sitting  as  a  jury,  the  court  is 
the  sole  judge  of  the  weight  of  the  evidence  and  the  credibility  of  the 
witnesses ;  and  when  there  is  a  direct  conflict  of  evidence  its  finding 
will  not  be  disturbed. 

2.  Id.-— New  Trial— Surprise— Errors  in  Rulings  not  Prejudicial — 
Evidence. — A  new  trial  will  not  be  granted  on  the  ground  of  surprise, 
unless  the  occurrence  claimed  as  a  surprise  be  made  known  at  the 
time  and  a  continuance  demanded  on  that  ground.  Nor  will  a  new 
trial  be  granted  for  errors  of  the  court  in  its  rulings  upon  the  admis- 
sion or  rejection  of  evidence,  where  such  rulings  are  not  prejudicial 
to  the  applicant,  and  the  finding  and  judgment  of  the  court  is  right 
upon  the  whole  case. 

3.  Id. — Verbal  Contract-  Interest — Legal  Rate. — Under  section 
1734,  Compiled  Laws,  1884,  the  rate  of  interest,  in  the  absence  of  a 
written  contract  fixing  a  different  rate,  is  6  per  cent  per  annum  on 
money  due  by  contract;  and  it  is  error,  in  such  case,  to  allow  a  greater 
rate,  for  which  a  reversal  will  be  granted,  unless  the  appellee 
or  defendant  in  error  shall  remit  the  excess,  within  such  time  as  the 
court  may  order. — Romero  v.  Besmarais,  142. 
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4.  Id. — Suit  to  Enforce  Meohanios'  Lien— Proposal— Dehurrea — 
Pleaddco. — ^In  a  suit  on  a  oontract  to  enforce  a  mechanies'  lien  a 
paper  filed  in  the  cause,  purporting  to  be  a  contract  of  extension  of 
the  original  contract,  signed  by  the  defendant  and  marked  ''ac- 
cepted/' but  not  signed  by  plaintiff,  is  not  a  contract,  but  a  mere 
proposal,  and  will  not,  on  demurrer,  support  an  averment  of  a  oontract, 
unless  an  acceptance  is  pleaded. — Wiley  v.  San  Pedro  &  C.  D.  A. 
Co.,  111. 

5.  Id.— Appeal— iNSTRuonoNs  Given  AocoRDiNa  to  Statement  op 
Trial  Court  in  Bill  op  Exceptions,  Not  Appearing  of  Reoord — 
Presuuption. — Where,  on  appeal,  it  is  stated  by  the  court  below  In 
the  bill  of  exceptions  filed  that  a  certain  instruction  was  given  which 
does  not  appear  of  record,  it  will  be  presumed  that  the  court  properly 
declared  the  law  on  the  subject.  For  alike  reason  a  charge  set  out 
as  having  been  given  by  the  court  of  its  own  motion,  will  not  be  in- 
quired into  where  the  judge  certifying  the  bill  and  record  states  that 
the  general  charge  of  the  court  embraced  matters  not  appearing  in 
the  record. 

6.  Id.— Matters  Dehors  the  Record— Conflict  of  Memory  Between 
Trial  Court  and  Counsel  as  to  ^'Substance  of  What  Occurred" 
AT  Trial — Appeal. — But  the  appellate  court  will  not,  on  appeal,  re- 
ceive extrinsic  evidence  of  matters  that  occurred  at  the  trial  dehors 
the  record,  to  aid  in  the  construction  of  the  bill.  For  that  purpose 
the  bill  itself  n^ust  be  followed  in  connection  with  the  record.  Nor 
will  the  court  undertake  to  settle  a  conflict  of  memory  between  the 
court  below  and  counsel,  leaving  the  whole  record  in  doubt  as  to 
which  was  correct  in  presenting  the  ''substance  of  what  occurred" 
at  the  trial,  but  will  disregard  every  matter  of  fact  contained  in  the 
bill  not  arising  out  of  the  record  proper. 

7.  Id. — CrjoM  Against  Estate  op  Deceased  Person  in  Probate  Court — 
Informality  of  its  Proceedings,  and  Power  to  Entertain,  Wheth- 
er Legal  or  Equitable — ^Proper  Proceeding  on  Tjiial  De  Novo  in 
District  Court,  on  Appeal. — A  claim  against  the  estate  of  a  de- 
ceased person  based  on  a  contract  for  the  price  or  value  of  sheep  and 
wool  is  not  of  an  equitable  nature,  though  the  dealings  between  the 
parties  were  loose  and  irregular ;  and  an  action  de  novo  on  such  a 
claim,  on  appeal  to  the  district  court  from  a  judgment  of  the  probate 
court  disallowing  the  claim,  would  not  have  been  properly  brought 
on  the  chancery  side  of  the  court.  In  the  probate  court  the  proceed- 
ing is  informal  as  to  matters  of  pleading,  and  the  plaintiff  was  not 
bound  to  the  same  degree  of  accuracy  of  statement  required  in  a  su- 
perior court  of  record.  Claims,  established  by  proper  evidence,  and 
within  the  jurisdiction  of  the  court,  may  be  asserted  in  that  court 
against  the  estates  of  deceased  persons,  whether  legal  or  equitable. 

8.  Id. — Appeal  From  Probate  Court  to  District  Court — ^Trial  De 
Novo — Issue  of  Fact,  Right  to  Trial  of  by  Jury  in  District 
Court. — On  appeal,  in  such  case,  from  the  probate  court  to  the  dis- 
trict court,  where  the  issue  is  one  of  fact,  and  the  amount  involved 
over  $20,  the  plaintiff  is  entitled  to  a  trial  by  a  jury,  as  he  would 
have  been  in  an  original  suit  in  that  court  on  the  facts  disclosed  in 
the  record,  which  would  have  justified  an  action  in  assumpsit;  and 
the  fact  that  he  elects  to  sue  in  the  probate  court  in  the  first  instance 
can  not  deprive  him  of  that  right,  which  is  secured  by  both  the  con- 
stitution of  the  United  States  and  the  statutes  of  this  territory. — 
Lewis  V.  Baca,  289. 
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9.  Id. — ^Assmipsrr — Trial— Instruotions. — ^In  an  action  of  assumpsit 
on  a  contract,  where  the  instructions  asked  for  by  the  defendant 
were  the  oonverse  of  those  given  and  the  instructions  given  were 
applicable  to  the  facts  proven,  and  fairly  presented  to  the  jury  the 
issues  to  be  determined  by  them — Held:  While  the  usual  and  prefer- 
able way  in  giving  instructions  is  to  give  the  same  propositions  of 
law  from  the  standpoint  of  each  party,  it  is  not  error  to  refuse  to  do 
so,  where  the  instructions  given  clearly  point  out  to  the  jury  the 
questions  to  be  determined  by  them,  and  plainly  lay  down  the  rule 
to  be  followed  in  reaching  a  conclusion.  If  the  jury  are  instructed 
that  if  they  believe  certain  facts  to  exist  they  must  find  in  a  certain 
way,  such  instruction  carries  with  it  the  charge  that  if  they  do  not 
believe  such  facts  to  exist  they  shall  find  to  the  contrary. — Clark  v. 
Gold  Mining  Co.,  323. 

See,  also,  Mechanios'  Lien,  3;  Praotice,  4;  Vendor's  Lien,  3. 

COBPOBATIONS. 

1.  Corporations— Railroad — Land  Grant  with  Beservations  and 
Conditions— Construction  op  Grant.— A  grant  of  public  lands  by 
congress  to  a  railroad  company,  with  certain  reservations  and  on 
certain  conditions,  is  a  grant  in  praesenti  only  in  the  sense  that  it 
takes  effect  by  relation  as  of  the  date  of  the  act  of  congress,  on  per- 
formance of  the  conditions  imposed. 

2.  Id.— Land  Grant  to  Railroad — ^Power  to  Mortgage,  Pitrohasb, 
AND  Consolidate  with  Another  Company — Limitation  op  Powers. 
A  railroad  company  incorporated  under  an  act  of  congress,  granting 
it  certain  lands,  with  power  to  mortgage,  in  aid  of  the  construction 
and  operation  of  its  road,  and  authorizing  it  to  purchase  the  land 
grant  and  franchises  of  and  consolidate  with  any  other  road  along  its 
route,  provided  the  rights,  franchises,  and  property  of  every  descrip- 
tion, of  such  other  road  shall  vest  in,  and  become  the  property  of,  said 
railroad,  is  not  authorized  thereby  to  transfer  its  own  land  grant  and 
franchises  to  another  company  and  retain  merely  an  easement  over 
the  right  of  way.  Nor  can  a  power  to  sell  its  lands  be  implied  from 
the  power  to  mortgage  them  for  means  to  construct  and  operate  its 
road. 

3.  Id.— Limitation  of  Grant— Forfeiture.— Where,  in  such  act,  it  is  fur- 
ther provided,  that  the  landR  granted  such  company,  which  shall  not 
be  sold  or  otherwise  disposed  of  within  three  years  after  the  com- 
pletion of  its  road,  shall  be  subject  to  settlement  and  preemption 
like  other  public  lands,  such  proviso  is  a  limitation  on  the  power  of 
the  company  to  hold  the  lands  beyond  that  time ;  and  a  failure  of  the 
company  to  comply  with  the  conditions  prescribed  operates  as  a 
forfeiture  of  the  grant ;  and  a  plaintiff  claiming  under  the  defaulting 
company  will  not  be  heard  to  complain,  that  the  forfeiture,  subject- 
ing the  land  to  the  control  of  congress,  was  not  a  proper  measure  to 
secure  the  completion  of  the  road.— Southern  Pac.  B'y  Co.  v.  Esgui- 
bel,  123. 

4.  Id.— Telegraph  Company— Trespass  on  the  Case — Supfioiency  of 
Declaration  After  Verdict  and  Judgment — Pleading. — In  an  ac- 
tion of  trespass  on  the  case  against  a  telegraph  company,  a  declaration, 
though  general  and  uncertain  in  its  terms,  will  be  deemed  sufficient, 
after  verdict  and  judgment,  when  unchallenged  by  demurrer,  and 
the  uncertainty  and  insufficiency  is  supplied  by  proof  admitted  with- 
out objection. 

Vol.  5  n.  m. — 44 
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5.  Id.— Nature  of  Emplotment  and  Liabilitt  of  Txleoraph  Compa- 
nies— Contract  with  Conditions  Annexed  for  Exemption  from 
Liabilitt. — A  telegraph  company  is  a  cauier  of  news  for  hire,  and, 
though  not  an  insurer  of  the  safe  delivery  of  messages,  its  obliga- 
tions, like  those  of  oommon  carriers,  spring  from  the  public  nature  of 
its  employment,  and  the  contract  under  which  the  particular  duty  is 
assumed.  In  that  relation  it  owes  to  both  the  sender  and  receiver  of 
messages  the  duty  of  care  and  good  faith,  and  will  be  held  for  want 
of  proper  care,  by  itself  and  its  servants  and  agents,  in  the  perform- 
ance of  that  duty,  from  which  it  can  not  escape  by  any  attempted 
exemption  from  such  liability  by  conditions  annexed  to  its  contracts. 
Though  it  may  make  reasonable  regulations  for  the  proper  and  safe 
conduct  of  its  business,  and  has  the  power  to  contract  with  the  sender 
of  a  message,  so  as  to  relieve  it  from  liabilities  for  inadvertencies,  it 
wiU  not  be  relieved  for  gross  negligence  or  bad  faith. 

6.  Id.— Telegraph  Company,  Suit  Against  of  Trespass  on  the 
Case — Negligence — Measure  of  Damages. — In  an  action  of  tres- 
pass on  the  case,  by  a  pnysician  and  surgeon,  against  a  telegraph 
company  for  damages  laid  in  the  declaration  at  $1,000,  for  negligence 
in  not  delivering  a  message,  summoning  him  to  make  a  professional 
visit,  until  it  was  too  late,  and  the  call  had  been  countermanded, 
where  a  judgment  was  rendered  for  $500  damages,  the  jury  having 
found  that  sum  a  reasonable  compensation  for  the  services  to  have 
be?n  rendered,  and  the  evidence  was  that  the  sender  of  the  message 
was  solvent,  and  that  plaintiff  was  engaged  in  active  practice  and 
had  cases  under  his  charge,  from  which  he  earned  fees  during  the 
time  it  would  have  taken  him  to  make  the  prevented  visit,  but  it  did 
not  appear  what  those  earnings  were — Held:  The  proper  measure  of 
damages  was  the  difference  between  the  sum  allowed  and  what  plain- 
tiff earned  during  the  time  he  would  have  been  absent  on  such  visit. 
Western  Union  Tel.  Co.  v.  Longwill,  308. 

COSTS  ON  APPEAL. 

Costs  on  Appeal,  Taxation  of. — While  rule  23  of  the  supreme 
court  requires  that  the  record  be  printed,  in  certain  cases,  it  does  not 
give  authority  to  tax  as  costs  the  expense  of  printing  it.  Nor  is 
there  any  statutory  authority  for  allowing  such  expense,  or  the 
expense  of  appellant's  brief,  or  a  stenographer's  fee,  to  be  taxed  as 
costs  on  appeal ;  and,  in  the  absence  of  such  authority,  such  items 
can  not  be  properly  charged  as  part  of  the  costs  awarded  appellant 
on  a  reversal  of  the  judgment. — ^Price  v.  Garland,  98. 

COUNTIES. 

1.  Counties— Act,  April  3, 1884,  Creating  County  of  Sierra,  Con- 
struction OF. — The  term  < 'indebtedness''  in  section  8  of  the  act  of 
April  3,  1884,  creating  the  county  of  Sierra  out  of  parts  of  the 
counties  of  Dona  Ana,  Grant,  and  Socorro,  and  providing  that  the 
indebtedness  of  Dona  Ana  county,  existing  at  the  date  of  its  approval, 
shall  be  apportioned  between  that  county  and  Sierra,  on  the  basis  of 
the  last  assessment  of  property  for  taxation  in  Dona  Ana  county,  as 
it  stood  at  the  date  and  prior  to  the  approval  of  the  act,  xu  proportion 
to  the  amount  of  the  taxable  property  of  the  county,  must  be  under- 
stood as  having  been  used  by  the  legislature  in  its  ordinary  sense, 
which  would  include  debts  of  every  kind  and  description. 
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2.  Id.— Assessment  Boll,  Exosptions  to  Must  be  Taken,  When — 
New  Trial — ^Evidenge. — ^Exceptions  to  the  admission  in  evidence  of 
an  assessment  roll,  not  taken  at  the  time,  will  not  be  heard  on 
appeal.  Where  a  jory  is  waived,  and  the  cause  is  tried  by  the  court, 
the  unsnccessful  party,  to  entitle  himself  to  a  revision  of  the  facts  by 
the  appellate  court,  must  move  for  a  new  trial  below,  and,  if  refused, 
embody  the  evidence  in  a  bill  of  exceptions.  Spiegelberg  v.  Mink,  1 
N.  M.  308. — County  Com'rs  Sierra  Co.  v.  County  Com'rs  Dona  Aiia 
Co.,  190. 

COURTS,  JURISDICTION  OF.  See  Administeatoes,  1;  Contracts,  7; 
Damages,  3;  Diyoroe,  1,  2;  Forcible  Entry  and  Detainer,  1; 
Habeas  Corpus,  2;  Public  Lands,  1;  Taxation,  5;  Vendor's 
Lien,  1;  Wills,  4. 

CRIMINAL  LAW. 

1.  Criminal  Law— Homicide— Murdbrt— Instructions — Section  699, 
Compiled  Laws,  1884 — Construction  op  Statutes.— On  a  trial  on 
indictmeut  for  murder  in  the  first  degree,  where  the  defendant  was 
convicted  of  murder  in  the  third  degree,  under  section  699,  Compiled 
Laws,  1884,  and  the  evidence  was  that  deceased  violently  assaulted 
defendant,  who  then  and  there  drew  his  pistol  and  fired  two  shots  at 
deceased,  killing  him  instantly,  such  killing  was  not  cruel  within  the 
meaning  of  the  statutes,  nor  unusual  as  held  by  this  court  in  Territory 
V.  Pridemore.  The  question  for  the  jury  was  not  whether  defendant 
intended  to  kill  deceased,  such  intent  might  be  inferred  from  the  cir- 
cumstances attending  the  homicide,  but  whether  or  not  there  was 
lawful  excuse  for  the  killing ;  and  it  was  error  in  the  court  to  lead  the 
jury  away  from  the  issue,  and  instruct  them  to  convict  defendant  of 
murder  in  the  third  degree,  when  there  was  no  evidence  to  sustain  it. 
Such  instruction  was  prejudicial  to  defendant,  in  depriving  him  of 
the  reasonable  hope  of  acquittal  had  the  mind  of  the  jury  been  con- 
fined to  the  legal  effect  of  the  facts  proved. — Territory  y.  Fewel,  34. 

2.  Id. —  Embezzlement — Indictment,  Sufficiency  of — Section  750, 
CoMP.  Laws,  N.  M.  1884— Construction  of  Statutes.— On  a  prose- 
cution against  a  justice  of  the  peace  for  embezzlement  of  a  fine  im- 
posed, an  indictment  founded  on  section  750,  Compiled  Laws,  1884,  is 
not  sufQoient.  That  section  applies  only  to  property  received  by  one 
person  to  be  carried  and  delivered  to  another  person.  The  proper 
indictment  would  have  been  under  section  752,  which  provides  for 
the  embezzlement  of  public  money.  The  indictment  was  also  fatally 
defective,  in  failing  to  state  specifically  the  facts  constituting  the 
offense  charged. — ^Territory  v.  Heacock,  54. 

3.  Id.— Embezzlement  of  Registered  Packet  from  U.  S.  Mail — 
Indictment,  Sufficiency  of— Sec.  5467,  Rev.  Stat.  U.  8. — Con- 
struction OF  Statutes. — On  a  prosecution,  on  indictment,  for  the 
embezzlement  of  a  registered  packet  by  the  defendant  while  in  the 
employ  of  the  postoffice  department  of  the  United  States,  as  postmas- 
ter, under  section  5467,  Revised  Statutes,  United  States,  prescribing 
the  punishment  for  any  person  employed  in  any  department  of  the 
postal  service  embezzling  any  packet  intended  to  be  conveyed  by 
mail,  containing  certain  enumerated  articles  "or  any  other  article  of 
value,''  an  averment  of  the  indictment  that  a  certain  registered 
packet  containing  "eight  hundred  dollars,"  intended  to  be  conveyed 

•  by  mail,  came  into  the  possession  of  the  defendant  as  such  postmaster, 
and  was  by  him,  by  "force  and  arms,''  "feloniously  embezzled," 
etc.,  was  sufficient  to  sustain  the  indictment,  without  setting  out  the 
kind  of  dollars,  or  their  value. 
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4.  Id.— Statute  Proviso— Indictment— Pleading.— In  such  ease,  it  ii 
not  necessary  in  the  indictment  to  negative  a  proviso  of  the  statute, 
as  that  ''provided  the  same  shall  not  have  been  delivered  to  the  party 
to  whom  it  is  directed/'  where  the  language  of  the  section  defining 
the  offense  is  so  entirely  separable  from  the  exception  that  the  ingre- 
dients constituting  the  offense  may  be  accurately  and  dearly  defined 
without  reference  to  the  exception. 

5.  Id.—  Indictment— Evidence— Variance.— Where  the  allegation  of 
the  indictment  was  that  ''a  certain  registered  packet  then  lately 
before  sent  by  one  M.  W.  Floumey,  of  Albuquerque,  N.  AC.,  and 
intended  to  be  conveyed  by  post  to  one  V.  Wallace,  at  Kingston,  N. 
M.,,**  etc.,  and  the  evidence  was  substantially,  that  one  .M.  W. 
Floumey,  as  teller  of  the  Central  Bank  of  Albuquerque,  put  $800  in 
an  envelope,  and  addressed  it  to  one  Vincent  Wallace,  cashier  of  a 
bank  at  Kingston,  and  mailed  it,  there  was  no  variance  between  the 
allegation  and  the  proof.  No  attempt  was  made  to  describe  the 
packet  in  the  indictment ;  it  simply  states  the  attendant  facts,  as  an 
inducement  to  the  material  facts,  that  the  packet  with  its  contents 
was  in  the  mail,  and  afterward  abntracted  therefrom  and  embezzled 
by  the  defendant.  It  was  immaterial  to  whom  it  was  addressed  or 
who  mailed  it. 

6.  Id. — Embezzlement  by  Employee  op  Postoppice  Department — 
Evidence,  Suppiciency  op  to  Prove  Fact  op  Employment. — Where, 
in  such  case,  it  appeared  from  the  evidence  an  indorsement  was  made 
by  defendant,  and  signed  by  him  as  postmaster,  at  "Hillsboro,"  upon 
a  ''tracer''  sent  out  in  search  of  the  missing  packet,  that  the  packet 
had  been  received  at  his  office,  and  forwarded  through  the  mail  to  the 
postmaster  at  "Kingston,"  and  that  he  had  never  received  from  the 
postmaster  a  receipt  for  it,  these  facts  were  sufficient  to  prove  that 
the  defendant  was  employed  by  the  postofflce  denartment,  and  the 
jury  could  not  properly  have  done  otherwise  than  so  find. 

7.  Id. — Witness,  Impeachment  op  by  Testimony  Given  at  Former 
Trial. — An  objection,  to  an  attempted  impeachment  of  witnesses  by 
reading  to  them  their  testimony  in  writing,  given  at  a  former  trial, 
that  the  testimony  should  have  been  read  to  the  witnesses  at  the  time 
of  their  interrogations,  as  a  foundation  for  their  impeachment,  and 
not  afterward,  was  properly  sustained. — United  States  v.  Fuller,  81. 

8.  Id. — ^Perjury,  False  Appidavit  to  Preemption  Claim  Bepore  Pro- 
bate Clerk,  Suppiciency  op  to  Sustatn  Indictment  por.  Under 
Sec.  5392,  Rev.  Stat.  U.  S.— Act  Congress,  June  9,  1880— Con- 
struction OP  Statutes. — By  an  act  of  congress  of  June  9,  1880,  it  is 
provided  "that  the  affidavit  required  to  be  made  by  the  section  2262 
and  2301  of  the  Revised  Statutes  of  the  United  States  may  be  made 
before  the  clerk  of  the  county  court,  or  of  any  court  of  record  of  the 
county  and  state  or  district  and  territory  in  which  the  lends  are  situ- 
ated.'' There  is  no  "county  court''  in  this  territory,  within  the 
meaning  of  the  statutes  of  the  several  states  and  territories  of  the 
United  States  where  such  courts  exist  and  are  known  by  that  name ; 
nor  is  the  probate  court  a  "county  court,"  or  "court  of  record," 
within  the  meaning  of  the  act  supra ;  and  an  oath  to  a  preemption 
claim,  administered  before  the  clerk  of  the  probate  court  in  taking 
final  proof  under  said  act,  was  unauthorized,  and  insufficient  to 
support  an  indictment  for  perjury  based  thereon. — United  States  v. 
Hall,  78. 
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9.  Id.— Embezzlement— Trial  bt  Jury— Verdict— Power  ot  Court 
TO  Direct.— On  a  proseention,  on  indictment  for  embezzlement, 
where  the  jury  returned  a  verdict  of  gailty  under  the  directions  of 
the  court,  and  the  defendant  moved  in  arrest  of  judgment,  which 
motion  was  overruled. — ^Held: 

1.  Undet  that  provision  of  the  constitution  guaranteeing  to  persons 
accused  of  crime  the  right  to  trial  bj  jury,  the  accused,  in  every 
case  where  he  has  pleaded  "not  guilty/'  has  the  right  to  have  the 
question  of  his  innocence  or  guilt  submitted  to  a  jury,  and  the  court 
has  no  power,  in  such  cases,  to  deprive  him  of  that  right,  by  direct- 
ing the  jury  to  return  a  verdict  of  guilty,  however  strong,  clear,  and 
unimpeached  the  evidence  may  be  for  the  prosecution.  U.  S.  v.  Tay- 
lor, and  cases  cited,  11  Fed.  Rep.  470;  U.  8.  v.  Gilbert,  2  Sum.  19. 

2.  The  court  erred  in  overruling  the  motion  in  arrest  of  judgment. 
Territory  v.  Kee,  510. 

DAMAGES. 

1.  Damages — Suit  on  Attachment  Bond — Attornet's  Pees. — In  a 
suit  on  an  attachment  bond,  reasonable  attorney's  fees,  paid  in 
defending  the  attachment  suit,  are  recoverable  as  a  part  of  the  dam- 
ages.— ^Leyser  v.  Bindskopf,  93. 

2.  Id.— Waiver  of  Jury— Finding- Appeal.— In  this  territory,  the 
finding  of  the  court,  when  a  trial  by  jury  is  waived,  is,  in  effect,  the 
same  as  the  verdict  of  a  jury;  and  only  such  rulings  of  the  court,  made 
during  the  progress  of  the  trial,  are  reviewable  on  appeal,  as  are  duly 
presented  by  the  bill  of  exceptions. 

3.  Id.— Admissibility  op  Expert  Testimony— Discretionary  Power 
OF  Court. — Where  expert  testimony  is  offered,  it  is  discretionary 
with  the  trial  court  whether  it  shall  be  received  or  excluded,  and  the 
appellate  court  will  not  reverse  its  rulings  unless  manifestly  erro- 
neous. 

4.  Id.— Texas  Fever— Trespass  on  Case— Evidence.— In  an  action  of 
trespass'  on  the  case  for  damages  for  transporting  cattle  infected  with 
''Texas  fever,"  and  communicating  the  disease  to  plaintiffs'  cattle, 
where  expert  witnesses  for  plaintiffs  testified  that  cattle  from  an 
infected  district  may  carry  a  contagion  with  them,  and  disseminate 
and  communicate  it,  without  being  visibly  affected  by  it,  and  one  of 
the  defendants  testified  that  before  he  brought  his  cattle  from  Texas 
he  had  heard  of  the  disease,  but  never  believed  in  it,  and  another 
defendant  testified  that  he  Had  heard  of  the  disease,  and  that  plain- 
tiffs protested  against  the  unloading  of  the  cattle  lest  their  cattle 
might  contract  some  disease  from  them,  defendants  must  be  held  to 
have  been  fully  informed  and  warned  of  the  danger  of  communica- 
ting the  disease,  and  it  devolved  upon  them  to  take  every  precaution 
against  it. 

5.  Id. — To  render  defendants  liable  under  the  act  of  congress  of  May  29, 
1884,  prohibiting  the  transportation  from  one  state  or  teiritory  to 
another  of  live  stock  infected  with  a  contagion,  it  was  not  necessary 
for  plaintiffs  to  show  defendants  had  actual  knowledge  that  their  cat- 
tle, when  shipped,  were  carrying  disease  germs  with  them;  it  was 
sufficient  if  the  locality  from  which  they  were  shipped  was  known  to 
have  been  infected* 
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6.  Id. — ^Nor  is  it  material  nnder  this  act  where  the  contagion  was  com- 
monioated,  whether  on  the  public  road,  on  the  public  commons,  or  on 
the  lands  of  the  plaintiffs. 

7.  Id.— Trial  by  Court — ^Admission  op  Incompetent  Eyidencb— Pre- 
STJHPTION.— On  the  trial  of  a  cause  by  the  court,  the  rule  is  that  thp 
admission  of  incompetent  evidence  is  no  cause  for  reversal,  if  it  could 
not  have  prejudiced  the  other  party;  and  where  it  does  not  appear 
that  the  court  relied  on  such  eviden<*e,  the  presumption  is,  if  any  was 
admitted,  it  was  not  considered  by  tne  court  in  its  findmg. — ^Lynch  ▼. 
Grayson,  487. 

DEEDS  OF  CONVEYANCE.    See  Ejectment,  2. 

DEHORS  THE  RECORD  MATTERS.    See  Contracts,  6. 

DEMURRER.    See  Contracts,  4;  Taxation,  2. 

DIVORCE. 

1.  Divorce— AuMONT  Pendente  Lite— Separate  Estate  op  Wipe — 
Attorney's  Peks — Jurisdiction  op  District  Court. — Held:  The 
district  court,  which  is  a  court  of  equity  as  well  as  of  common  law, 
may,  as  an  incident  to  the  power  to  decree  divorces,  grant  to  the 
wife,  upon  a  proper  showing,  pendente  lite,  temporary  maintenance 
and  allowance,  and  enforce  payment  of  the  same,  against  the  hus- 
band, or  his  property,  in  the  absence  of  a  sufficient  separate  estate  of 
the  wife,  or  under  such  circumstances,  may  charge  such  maintenance 
and  allowance  for  attorney's  fees  against  any  common  property  of  the 
husband  and  wife,  whether  such  property  be  under  the  control  of  the 
husband  or  wife. 

2.  Id. — Where  the  wife  has  an  ample  separate  estate  of  her  own,  she 
may  charge  such  estate  with  necessary  attorney's  fees  to  enable  her 
to  prosecute  or  defend  a  divorce  suit  to  which  she  is  a  party ;  and 
when  she  has  done  so,  in  the  employment  of  her  attorney,  the  court 
has  the  power,  as  an  incident  to  the  divorce  proceeding,  to  decree 
such  necessary  fees  against  her  separate  estate  as  an  aJlowance  to 
her  attorney,  so  far  as  such  fees  are  actually  necessary,  *  and  limited 
to  the  fair  value  of  the  services  rendered ;  and  a  compromise  of  the 
suit  between  the  husband  and  wife,  to  which  her  attorney  was  not  a 
party,  can  not  deprive  him  of  the  right  to  his  fee. — Lamy  v.  Catron, 
373. 

EJECTMENT. 

1.  Ejectment— Ancient  Documents— Eyidence.-Iu  an  action  of  eject- 
ment for  the  recovery  of  certain  land,  and  for  damages  for  its  deten- 
tion,  where  two  ancient  documents  purporting  to  be  conveyances  of 
the  land  in  controversy,  but  not  executed  according  to  the  law  of 
Spain,  then  in  force  in  New  Mexico  as  a  province  of  Spain,  and 
admitted  by  plaintiff  not  to  be  deeds  conveying  fee  simple  title,  were 
offered  in  evidence  by  plaintiff  as  the  foundation  of  his  title,  they 
were  inadmissible  to  show  color  of  title  in  the  plaintiff,  who  claimed 
under  the  person  mentioned  as  the  grantee  in  said  documents,  in 
the  absence  of  evidence  that  such  person  ever  had  or  claimed  posses- 
sion of  the  land,  or  that  his  son  entered  or  took  possession  as  a  ten- 
ant in  common  with  the  other  heirs.  So  far  as  the  evidence  goes,  his 
possession  was  adverse  to  them,  and  his  entry  was  an  ouster  of  them, 
for  his  assumption  of  ownership  was  in  himself;  and  if  any  title 
inured  to  any  person  by  virtue  of  his  possession,  it  would  be  to  him, 
his  heirs,  or  persons  holding  under  him,  and  not  to  the  heirs  of  the 
person  mentioned  as  grantee  in  said  documents* 
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2.  Id.— QuiTCLAiif  Deed— EviDENOi:. — A  quitclaim  deed  offered  in  evi- 
dence in  snch  case,  purporting  to  convey  no  other  title  to  the  land  in 
question  than  that  derived  through  the  pretended  conveyances  men- 
tioned supra,  was  also  inadmissible  in  evidence  and  properly 
excluded. 

3.  Id.— Exclusion  of  Evidenox  Immaterial. — The  plaintiff  having 
failed  to  show  any  title  in  the  person  mentioned  as  grantee  in  the 
pretended  conveyances,  the  exclusion  of  evidence  as  to  who  were  the 
heirs  of  such  person,  if  error,  is  immaterial,  and  can  have  no  effect 
here. 

4.  Id. — ^Evidence — Verdict. — The  papers  offered  in  evidence  being 
excluded,  there  was  no  evidence  to  support  a  verdict,  and  the  court 
properly  directed  the  jury  to  find  for  defendant.  Salazar  v.  Iiong- 
will,  548. 

ELECTIONS. 

1.  Elections — Mandamus  to  Compel  County  Commissioners  to  Can- 
vass Returns — Evidence — Waiver. — In  a  proceeding  by  mandamus 
to  compel  the  board  of  count}'  commissioners  of  a  county  to  canvass 
the  election  returns  of  a  certain  precinct,  where  the  respondents  ask 
the  court  to  inspect  the  evidence  offered  with  their  answer,  and 
bring  into  court  ail  the  returns,  certificates,  poll  books,  and  ballot 
box,  and  invoke  its  judgment  as  to  the  legal  sufficiency  to  justify  the 
action  of  the  board,  such  action  on  their  part  is  a  submission  to  the 
court,  and  they  will  not  be  heard  to  insist  on  the  right  to  a  jury  to  try 
the  issues  of  fact,  even  if  a  jury  could  be  impaneled— a  point  not 
before  the  court,  and  on  which  it  does  not  pass.  Nor  will  they  be 
heard,  in  view  of  these  facts,  to  object  that  there  is  no  evidence, 
upon  the  issue  of  facts  raised  by  their  answer,  to  support  the  judg- 
ment of  the  court  below  in  awarding  a  peremptory  writ. 

2.  Id.— Peremptory  Writ  of  Mandamus  Will  Lie  to  Compel  Per- 
formance OF  Ministerial  Act,  When. — In  such  case,  where  it 
appears  the  board  of  canvassers  have  failed  to  count  votes  which  ought 
to  be  counted,  and  where,  if  such  votes  are  counted,  the  relator  will 
be  elected,  the  court  may,  by  peremptory  writ  of  mandamus,  direct 
the  board  of  canvassers  to  count  such  votes,  and  to  issue  to  relator  a 
eertifieato  of  election. 

3.  Id.— Ballot  Boxes,  Power  of  Board  of  Canvassers  to  Open. 
Where,  in  such  case,  a  ballot  box  containing  the  election  returns  has 
been  forwarded  by  the  proper  legal  authority  and  placed  in  the 
proper  legal  custody,  the  returns  in  the  box  are,  in  legal  contempla- 
tion, before  the  board  of  canvassers,  constituted  as  such  by  law,  and 
they  have  the  power  and  authority  to  open  the  box,  and  take  there- 
from the  returns  for  examination,  as  an  incident  to  the  power  to  can- 
vass the  returns,  under  section  1188,  Compiled  Laws  of  New  Mexico. 
Territory  v.  Co.  Com*rs  Bernalillo  County,  1. 

4.  Id.— Service  of  Answer  by  Posting,  Motion  to  Strike  Cut- 
Motion  FOR  Leave  for  Personal  Service  on  Contestant  After 
Expiration  of  Statutory  Limit,  Power  of  Court  to  Grant.— In 
an  election  contest  for  the  office  of  county  assessor,  where  the  answer 
of  the  respondent  was  attempted  to  be  served,  under  specification  4, 
of  section  1898,  Compiled  Laws,  by  posting  it  on  a  house  previously 
occupied  by  the  contestant,  but  vacated  before  the  posting,  and 
fifty  miles  distant  from  his  actual  place  of  residence,  a  motion  to 
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strike  out  the  answer  on  the  ground,  among  others,  that  no  copy  of 
said  answer  was  ever  served  on  the  contestant  as  required  by  law, 
was  properly  sustained;  and  a  motion,  by  the  contestee,  for  leave  to 
serve  on  contestant  a  copy  of  his  answer  to  contestant's  notice  of 
contest,  was  properly  denied,  the  twenty  days  allowed,  under  section 
1235,  Compiled  Laws,  for  serving  a  copy  of  the  answer  to  the  notice 
of  contest,  having  expired,  and  the  court  no  discretionary  power 
to  extend  the  time.  Following  Bull  v.  Southwick,  2N.  M.  323. — 
VigU  V.  Pradt,  161. 

EMBEZZLEMENT.    See  Criminal  Law,  2,  3. 

EMPLOYEE  OF  POSTOFFICE  DEPARTMENT.    See  Criminal  Law,  6. 

EQUITY.    See  Bill  of  Equity;  Meohanigs'  Lien,  5;  Promissory  Note, 
2;  Practice,  1;  Taxation,  2,  3;  Wills,  4. 

EBBOBS.    See  Attachment,  2;  Contracts,  2;  Mandamus,  1;  Mikes 
AND  Mining,  4. 

EBBOBS,  ASSiaNMENT  OF.    See  Mines  and  Mining,  4. 

EBBOB,  WBIT  OF. 

1.  Error,  Writ  of,  Will  Lie  to  Beview  Decree  in  Chancery. — 
Under  section  2193,  Compiled  Laws,  1884,  abrogating  the  rule  an- 
nounced in  Kidder  y.  Bennett,  2  N.  N.  37,  a  writ  of  error  will  lie 
from  the  district  courts  to  the  supreme  court  to  review  a  decree  in 
equity  as  well  as  a  judgment  at  law. 

2.  Id. — BuLE  Bequiring  Folios  of  Transcript  to  be  Numbered,  etc. — 
The  rule  of  court,  requiring  the  folios  of  a  transcript  to  be  numbered, 
and  the  pages  and  margins  of  the  size  required,  is  directory,  and  a 
writ  of  error  will  not  be  dismissed,  or  a  cause  stricken  from  the 
docket,  for  failure  to  comply  therewith,  as  held  in  Mora  y.  Schick,  4 
N.  M.  (Gil.)  301,  in  considering  a  similar  provision,  no  penalty  being 
prescribed  for  violating  the  rule. 

3.  Id.— Section  522,  Compiled  Laws,  N.  M.  1884t-Bule  24.— Nor  will 
a  writ  of  error  from  the  district  court  to  the  supreme  court,  to  review 
a  decree  in  chancery,  be  dismissed  or  the  cause  stricken  from  the 
docket,  for  a  failure  to  comply  with  rule  24  of  this  court,  section  522, 
Compiled  Laws,  1884,  which  is  a  limitation  upon  the  i>ower  conferred 
upon  the  courts  by  section  521,  to  adopt  rules  of  procedure,  so  far  as 
it  affects  proceedings  in  chancery,  requires  the  supreme  and  district 
courts,  in  the  exercise  of  chancery  jurisdiction,  to  conform  their  de- 
cisions, decrees,  and  proceedings  to  the  laws  and  usages  peculiar  to 
that  jurisdiction  in  this  territory,  and  in  the  United  States  courts;  and 
it  was  not  the  intention  of  the  couii;,  by  the  language  used  in  rule  24, 
to  violate  said  section  522. — ^Farish  v.  New  Mexico  Mining  Co.,  234. 

4.  Id. — Parties — Dismissal. — In  a  proceeding  by  a  taxpayer  against 
a  town,  and  the  sheriff,  to  enjoin  the  collection  of  a  tax  assessed 
against  him  for  the  improvement  of  a  street,  the  sheriff  having  no 
substantial  interest  in  the  result,  his  failure  to  join  in  a  writ  of 
error  sued  out  by  the  town  from  a  decree  in  favor  of  the  taxpayer, 
is  no  ground  for  a  dismissal  of  the  writ. 

5.  Id. — Filing  of  Becord.— On  writ  of  error,  a  record  filed  t^  days 
before  the  first  day  of  the  term,  including  either  the  day  of  the  filing, 
or  "the  first  day  of  the  term,''  is  a  substantial  compliance  with  the 
rule,  and  meets  the  requirement  of  the  statute. — Town  of  Albuquerque 
T.  Zeiger,  518. 
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ESTATE  OF  DECEASED  PERSONS.    See  Contract,  7. 

EVIDENCE.  See  Assumpsit,  2,  3;  Contract,  1;  Counties,  2;  Crim- 
inal Law,  5;  Damages,  4,  7;  Ejectment,  1,  2,  4;  Elections,  5; 
Mines  and  Mining,  1,  4,  7 ;  Ppomissort  Note,  1 ;  Public  Lands,  2. 

EXCEPTIONS.  See  Bill  of  Exceptions;  Counties,  2;  Mechanics' 
Lien,  2. 

EXCESSIVE  LEVY.    See  Sheriff,  3. 

FINES.    See  Habeas  Corpus,  2. 

FINDING  OF  COURT.    See  Attachment,  2;  Damages,  2. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Forcible  Entry  and  Detainer,  May  be  Brought  before  Justice 
OF  THE  Peace  of  Adjoining  Precinct,  When— Sec.  2425,  Com  p. 
Laws,  N.  M.  1884 — Jurisdiction. — Under  section  2425,  Compiled 
Laws,  1884,  when  there  is  no  justice  of  the  peace  in  the  precinct 
where  the  premises  are  situated,  able  or  qualified  by  law  to  act,  an 
action  of  forcible  entry  and  detainer  may  be  brought  before  a  justice 
of  the  peace  in  any  adjoining  precinct. 

2.  Id.— Appeal  from  Justice  op  the  Peace  to  District  Court- 
Application  FOR  Leave  to  Amend  Showing  Jurisdictional  Facts, 
Power  of  the  Court  to  Grant. — On  a  trial  de  novo,  in  such  case, 
on  appeal  to  the  district  court,  where  the  fact  was  that  there  was  no 
justice  of  the  peace  in  the  precinct  where  the  premises  were  situated, 
able  or  qualified  by  law  to  act,  but  the  complaint  failed  to  state  this 
fact,  and  plaintiff  asked  leave  to  amend,  to  remedy  the  defect,  the 
court  had  the  power  to  grant  the  application,  and  erred  in  its  refusal 
to  do  so.  While  the  rule  is  that  applications  for  leave  to  amend  are 
addressed  to  the  sound  discretion  of  the  court,  and  the  refusal  of  a 
court  to  permit  amendments  is  ordinarily  not  open  to  review  on  appeal ; 
yet,  when  a  court  has  the  discretion  to  allow  an  amendment  of  a 
pleading,  and  refuses  to  exercise  its  discretion  on  the  ground  of  a 
want  of  power,  such  refusal  is  error,  and  a  substantial  ground  for 
appeal. — Sanchez  v.  Candelaria,  400. 

FORFEITURE.    See  Corporations,  3 ;  Mines  and  Mining,  6. 

FRAUD.    See  Promissort  Note,  1  j  Wills,  6. 

HABEAS  CORPUS. 

1.  Habeas  Corpus— Mandamus — Injunction— Jurisdiction  of  Dis- 
trict Court. — On  an  application  for  a  writ  of  habeas  corpus,  by 
certain  members  of  the  board  of  county  commissioners  of  Santa  Fe 
county,  for  release  from  commitment,  for  refusal  to  pay  fines  assessed 
against  them  for  contempt  of  court  in  refusing  to  obey  a  writ  of  in- 
junction, issued  in  a  certain  mandamus  proceeding,  restraining  them 
from  issuing  certificates  of  election  to  any  other  persons  than  those 
mentioned  in  the  writ,  and  from  making  any  record  of  the  result  of 
their  canvass  of  election  returns,  on  the  ground  of  want  of  jurisdiction 
of  the  court  over  the  subject-matter  of  the  proceeding — Held:  Under 
section  13,  chapter  135,  Laws,  1889,  prescribing  the  duties  of  the 
boiffd  of  county  commissioners,  sitting  as  a  canvassing  board,  and 
providing  that,  in  case  of  their  failure  or  refusal  to  perform  those 
duties,  the  district  judge  shall,  on  the  petition  of  any  qualified  voter, 
issue  a  writ  of  mandamus  to  compel  a  performance,  the  district  court 
had  jurisdiction  of  the  subject-matter  of  the  mandamus  proceeding. 


698  Justices  op  the  Peace. 

HABEAS  CORPUS.   Continued. 

and  the  power  to  issue  a  writ  of  injunction  therein  in  aid  thereof.  If 
there  were  any  doubt  as  to  this  power  in  the  district  court,  that  doubt 
would  be  removed  by  section  1,  chapter  117,  Laws,  1889,  providing 
that  suits  in  equity  may  be  begun,  injunctions  granted  *  *  *  in 
aid  of  any  suit  at  law  *  *  *  which  took  effect  on  the  same  day 
as  did  the  statute  supra.  The  term  ''suit  at  law"  is  used  in  its 
broadest  sense,  and  was  intended  to  authorize  the  aid  of  equity  in 
any  pending  legal  proceeding  whenever  necessary  to  give  a  more 
complete  and  effectual  remedy. 

2.  Id. — Contempt— Fines — Irregularity  in  Assessment  op. — The  fact 
that  the  court,  in  the  proceedings  for  contempt  against  the  petition- 
ers, for  refusaJ  to  obey  the  writ  of  injunction  in  the  mandamus  pro- 
ceedings, assessed  several  different  fines  for  several  distinct  offenses 
in  the  same  proceeding,  would  not  make  void  the  entire  punishment. 
It  was  a  mere  irregularity,  curable  in  the  court  in  which  the  proceed- 
ing was  had,  or  by  appeal,  and  not  on  habeas  corpus. 

3.  Id.— Contempt— Jurisdiction  in  Vacation.— The  objection  of  want 
of  jurisdiction  in  the  court  in  vacation  is  not  tenable.  Under  section 
1829,  Compiled  Laws,  the  courts  of  the  territory  are  always  open, 
and  their  jurisdiction  is  broad  enough  to  include  proceedings  for  con- 
tempt.— In  re  Sloan,  590. 

4.  Id.— Mandamus— Contempt-^Jurisdiction.— On  an  application  for 
writ  of  habeas  corpus,  by  the  probate  clerk  of  Santa  Fe  county  and 
ex  officio  clerk  of  the  board  of  county  commissioners,  to  be  discharged 
from  commitment  for  contempt  of  court,  in  refusing  to  obey  a  per- 
emptory writ  of  mandamus  commanding  him,  in  his  official  capacity, 
to  recognize  one  of  two  rival  sets  of  claimants  for  the  office  of  county 
commissioner,  and  to  refuse  to  recognize  the  other,  on  the  ground 
that  the  writ  of  mandamus  coald  not  be  invoked  as  a  means  of  con- 
testing the  right  of  the  rival  claimants  to  the  office — Held:  The 
court  had  jurisdiction  of  the  subject-matter  and  of  the  parties  to  the 
mandamus  proceeding,  and  the  writ  was  not  void  because  it  involved 
incidentally,  if  not  directly.,  the  title  set  up  by  the  rival  claimants. 
The  objection  interposed  was  no  justification  for  refusal  to  obey  the 
mandate  of  the  court,  and  the  application  must  be  denied. — ^Delgado 
V.  Chavez,  646. 

HOMICIDE.    See  Criminal  Law,  1. 

INDICTMENT.    See  Criminal  Law,  2,  3,  4,  5,  8. 

INJUNCTION.    See  Habeas  Corpus,  1 ;  Taxation,  5. 

INSTRUCTIONS.  See  Contracts,  5,  9 ;  Criminal  Law,  1;  Malicious 
Attachment,  1;  Mines  and  Mining,  3;  Promissory  Note,  1. 

INTEREST.    See  Contracts,  3. 

JUDGMENT.    See  Practice,  2,  3;  Sheriff,  1;  Vendor's  Lien,  4. 

JURISDICTION.  See  Administrators,  1 ;  Contracts,  7;  Divorce,  1, 
2;  Habeas  Corpus,  3,  4;  Pubuc  Lands,  1;  Taxation,  1;  Ven- 
dor's Lien,  1;  Wills,  4. 

JURY.    See  Trial  by,  Contracts,  8;  Criminal  Law,  9. 

JUSTICES  OF  THE  PEACE.    See  Forcible  Entry  and  Detainer,  1,  2. 
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landlord  and  tenant. 

1.    LAin>LORD    AND    TENANT — ORAL    AGREEMENT    TOR   LEASE    FOR     ONE 

Year — Tenant  at  Will. — A  tenant  who  enters  upon  the  demised 
premises  undef  a  verbal  agreement  for  a  lease,  to  be  made  for  a  term 
of  one  year  at  a  monthly  rental  of  $60  conditionally  on  the  landlord's 
obtaining  a  renewal  of  the  lease  of  the  land  upon  which  the  premises 
are  located,  is  not  a  tenant  from  year  to  year,  but  a  tenant  at  wil], 
and  may  vacate  the  premises  withont  giving  six  months'  notice  of 
his  intention  to  do  so. 

2.  Id. — Oral  Lease  for  Less  Than  Three  Years— Statute  of 
Frauds. — The  proper  construction  of  the  statute  of  frauds  (29  Chas. 
2,  chap.  3,  sec.  2)  declaring  oral  leases  to  be  void,  if  for  a  term  not 
exceeding  three  years  where  the  rent  reserved  ''shall  amount  to  two 
thirds  part  at  least  of  the  thing  demised/'  is  that  the  rent  reserved 
shall  be  two  thirds  of  the  rental  value  of  the  demised  premises,  and 
not  two  thirds  of  the  value  of  the  fee. — Childers  v.  Lee,  576. 

LIEN  OP  LANDLORD. 

1.  Lien,  of  Landlord,  under  Seo.  1537,  Comp.  Laws,  N.  M.  1884, 
Waiver  of— Construcjtion  of  Statutes. — By  section  1537,  Com- 
piled Laws,  it  is  provided  that,  "Landlords  shall  have  a  lien  on  the 
property  of  their  tenants,  which  remains  in  the  house  rented,  for  the 
rent  due ;  and  said  property  may  not  be  removed  from  said  house, 
without  the  landlord's  consent."  Under  this  section  of  the  statute 
the  lien  expressly  attaches  against  the  property  of  the  tenant  which 
remains  in  the  house,  and  not  against  the  property  which  is  removed 
from  the  house  with  the  landlord's  consent.  The  tenant  has  no  right 
to  remove  the  property  from  the  house  until  the  rent  is  paid.  This  it 
is  the  right  of  the  landlord  to  insist  upon,  but,  if  he  consents  to  the 
removal,  he  thereby  waives  his  lien  on  the  property.  Where  the 
building  rented  consists  of  several  apartments,  rented  to  different 
tenants,  each  apartment  is  a  "house  rented"  within  the  meaning  of 
the  statute ;  and  the  removal  of  the  property  of  a  tenant  from  one 
apartment  of  the  building  to  another  apartment  of  the  same  building 
is  a  removal  from  "said  house." 

2.  Id. — ^Effect  of  Waiver  of— Subsequent  Mortgage  Lien,  Priority 
OF  Over  Lien  for  Rent  Previously  Accrued. — ^Where,  in  such 
case,  the  landlord  waives  his  lien  for  rent  previously  accrued,  he 
thereby  becomes  a  general  creditor  as  to  such  rent,  and  can  have  no 
claim  for  the  same  over  a  subsequent  mortgagee,  who  files  the  affida- 
vit required  by  statute  (Sees.  1589,  1590,  Comp.  Laws)  before,  such 
claim  is  reduced  to  judgment  or  the  landlord  has  obtained  any  lien 
for  the  same  on  the  mortgaged  property. — ^Wolcott  v.  Ashenfelter,  442. 

LmrrATION,  statute  op.    see  Mexican  Grant,  1;  Wills,  3. 

MANDAMUS. 

Mandamus — Error — Supersedeas. — On  appeal  by  writ  of  error,  by  the 
auditor  of  public  accounts,  from  a  peremptory  writ  of  mandamus 
issued  against  him,  commanding  him  to  audit  and  allow  certain 
claims  of  the  sheriff  of  San  Miguel  county  against  the  territory — 
Held:  The  court  erred  in  granting  the  peremptory  writ  of  mandamus. 
The  appeal  does  not  operate  as  a  supersedeas;  and  the  auditor 
having,  in  obedience  to  the  mandate  of  the  court,  audited  and 
allowed  the  claims,  the  writ  will  be  dismissed  at  the  cost  of  the 
sheriff,  wiUiout  inquiry  as  to  the  particular  items  allowed  as  charges, 
-igainst  the  territory. — ^Alarid,  Auditor,  v.  Romero,  522. 
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malicious  attachment. 

Malicious  Attachment — Liability  of  Attorney — ^Instructions. — ^In 
an  action  in  ease  against  an  attorney  for  an  alleged  malicious  sntug 
out  of  an  attachment,  the  court  erred  in  refusing  to  instruct  the  jury 
that  ''the  mere  termination  of  the  attachment  suit  in  favor  of 
plaintiff  does  not  raise  the  presumption  of  want  of  probable  cause  for 
suing  out  the  writ,  nor  can  the  jury  presume  that  the  defendant 
Field  acted  maliciously  from  this  fact  alone."  The  court  also  erred  in 
refusing  to  instruct  the  jury  that  ''defendant  had  a  right  to  act  on. 
facts  and  circumstances  brought  to  his  knowledge  through  the  usual 
and  ordinary  business  channels,  if  he  believed  them  to  be  truei  and 
if  such  facts  and  circumstances  were  of  such  character,  and  came 
from  such  sources,  that  lawyers  generally,  of  ordinary  care,  pru- 
dence, and  discretion,  would  act  on  them,  under  similar  circum- 
stances, believing  them  to  be  true,  then  such  facts  and  circumstances, 
if  believed  by  said  defendant  to  be  true,  will  constitute  probable 
cause."  The  courts  have  held,  in  every  case  of  an  action  for  mali- 
cious prosecution,  it  must  be  averred  and  proved  that  the  proceeding 
against  the  plaintiff  has  failed.  But  its  failure  has  never  been  held 
to  be  evidence  of  malice  or  probable  cause. — ^Leyser  v.  Field,  356. 

MECHANICS'   LIEN. 

1.  Mechanics'  Lien— Bill  in  Chancery  to  Foreclose — ^Rulings  op 
Chancellor  on  Matters  op  Fact — Appeal. — In  a  proceeding  by 
bill  in  chancery  to  foreclose  a  mechanic's  lien,  the  rulings  of  the 
chancellor  on  matters  of  fact,  like  the  finding  of  a  court  of  law  on 
issues  of  fact,  have  the  force  and  effect  of  the  verdict  of  a  jury,  and 
will  not  be  disturbed  on  appeal,  unless  some  gross  mistake  has  been 
made,  or  flagrant  injustice  done. 

2.  Id. — Master's  Report— Exceptions,  How  to  be  Taken — Appeal. 
In  such  case,  where  the  master^s  report  involves  matters  of  account, 
exceptions  only  to  particular  items,  or  classes  of  items,  will  be  con- 
sidered on  appeal. 

3.  Id. — Verbal  Contract,  Construction  op  by  Chancellor— Pre- 
sumption.— Where  no  exceptions  are  taken  to  a  verbal  contract  intro- 
duced in  evidence  before  a  master  in  chancery,  and  construed  by  the 
chancellor,  the  appellate  court  will  presume  that  the  construction 
given  was  correct.  The  court  will  not  examine  the  evidence,  where 
there  is  any  conflict  of  testimony,  to  determine  whether  the  court 
below  or  jury  was  justifilible  in  its  finding  or  verdict. 

4.  Id.— Dismissal  op  Suit  in  Vacation— Sec.  1857,  Compiled  Laws,  N. 
M.— Construction  op  Statutes. — Section  1857,  Compiled  Laws  of 
New  Mexico,  giving  the  plaintiff  the  right,  in  any  suit  in  the  district 
court,  to  dismiss  the  same  at  any  time  during  the  vacation  of  the 
court,  by  filing  in  the  clerk's  office  a  written  dismissal  of  the  suit, 
applies  only  to  common  law  causes.  In  a  chancery  proceeding, 
where  other  parties  have  been  brought  in,  whose  equitable  rigtits 
and  interests  are  involved,  a  dismissal  can  be  obtained  only  by  leave 
of  court,  upon  such  terms  as  it  may  require. 

5.  Id.— Rehearing — ^Exceptions  in  Equity  Cases — Sec.  2197,  Compiled 
Laws,  N.  M. — Construction  of  Statutes. — Section  2197,  Compiled 
Laws  of  New  Mexico,  providing  that  exceptions  to  the  decision  of 
the  court  upon  any  matters  of  law  arising  during  the  trial  of  a  cause, 
or  to  the  giving  or  refusing  of  instructions,  shall  be  taken  at  the  time 
of  such  decision,  and  that  no  exception  shall  be  required  in  equity 
causes,  applies  to  bills  of  exception  in  common  law  cases,  and  not  to 
exceptions  to  a  master's  report  in  equity  proceedings. — ^Newcomb  y. 
White,  435. 
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MEXICAN  GBANT. 


Mexican  Grant— Bill  to  Establish  Title— Pleas,  Bes  Adjttdi- 
OATA,  Statute  of  Limitations. — In  1865  the  oomplainants  filed  a 
bill  in  eqnity  under  oath  to  establish  title  to  a  Mexican  grant.  To 
this  bill  the  defendants  filed  an  answer  under  oath,  responsive  to  the 
allegations  of  the  bill.  The  cause  was  referred  to  a  master,  and 
depositions  were  taken  by  defendants  sustaining  their  title.  No  re- 
ply was  made  by  complainants,  and  defendants,  after  the  time  had 
expired  for  filing  a  reply  and  taking  proof  before  the  master,  moved 
to  dismiss  the  cause  for  want  of  prosecution,  which  motion  was 
granted  in  1868,  upon  argument  by  both  sides,  and  the  court  being 
fully  advised.  On  a  bill  filed  by  the  same  complainants  in  1683, 
based  on  the  same  legal  title  and  substantially  the  same  facts,  where 
the  defendants  pleaded  the  former  adjudication,  and  the  statute  of 
limitations  of  ten  years,  in  bar  of  the  action — Held :  The  dismissal  was 
a  decision  on  the  merits  of  the  controversy,  presented  by  the  plead- 
ings and  proof,  and  fully  sustained  defendants'  plea  of  res  adjudicata. 
If  there  were  any  doubt  on  this  point,  complainants'  claim  would  still 
be  barred  by  the  statute  of  limitations  of  ten  years. — Farish  v.  Min- 
ing Co.,  279. 

MINES  AND  B4INING. 

1.  Mines  and  Mining— Ejectment— Location  Notice,  Sufficiency 
OP,  Admissibility  op  Parol  Evidence  to  Explain — Section  2324, 
Revised  Statutes,  United  States — Construction  op  Statutes. — 
In  an  action  of  ejectment  to  recover  possession  of  a  mining  claim, 
where  the  location  notice  refers  to  certain  natural  objects  and  monu- 
ments with  sufficient  certainty  to  identify  the  claim,  but  it  does  not 
appear  from  the  notice  whether  such  objects  and  monuments  are  of 
a  permanent  nature,  the  notice  is  sufficient,  and  it  was  error  to  ex- 
clude it ;  and  parol  evidence  is  admissible  to  show  that  the  natural 
objects  and  monuments  referred  to  in  the  notice  are  in  fact  perma- 
nent, within  the  meaning  of  section  2324,  Revised  Statutes,  United 
States,  requiring  that  the  location  notice  of  a  mining  claim  shall  con- 
tain such  description  of  the  claim  located,  by  reference  to  some 
natural  object  or  permanent  monument,  as  will  identify  the  claim, 
and  the  court  below  also  erred  in  refusing  to  admit  it.  Overruling 
Baxter  Mountain  G.  M.  Company  v.  Patterson  et  al.,  3  Gil  (N.  M.) 
269.— Seidler  v.  LaFave«  44. 

2.  Id. — Notice  of  Relocation,  Legal  Effect  of. — The  recitals  in  a 
notice  of  relocation  of  a  mining  claim  may  be  construed  as  solemnly 
admitting  the  validity  of  an  original  location. 

3.  Id. — Suit  in  Ejectment  for  Recovery  of  Possession — Instruc- 
tions.— In  an  action  of  ejectment  to  recover  the  possession  of  a  cer- 
tain mine,  on  the  ground  of  an  alleged  prior  location,  made  under  an 
act  of  congress  of  May  10,  1872,  where  the  defendants  claimed  under 
a  notice  of  relocation,  and  the  only  question  was  as  to  the  performance 
by  the  plaintiffs  of  the  annual  labor  required  by  the  statute,  an  instruc- 
tion to  the  jury  that  before  the  piaintiffs  could  recover  they  must 
prove  some  title  and  right  to  possession,  by  a  preponderance  of  the 
evidence,  and  that  such  right  must  be  superior  to  that  of  defendants, 
was  a  proper  instruction. — Wills  v.  Blain,  238. 

4.  Id. — ^Ejectment — ^Evidence — Error. — In  an  action  of  ejectment  for 
the  recovery  of  possession  of  a  mine  and  for  damages  for  its  detention 
an  error  of  the  trial  court  in  permitting  the  plaintiff  to  state  his  opin- 
ion as  to  the  damages  he  sustained  in  consequence  of  the  defendants 
taking  possession  of  the  mine,  where  the  court  finally  ruled  that  the 


702  Pbactiob. 

MINES  AND  MINING.    Gontinaed. 

witness  might  testify  as  to  what  was  embraced  in  the  name  of  "rents 
and  profits/'  but  that  the  question  as  to  the  assessment  of  damages 
was  to  be  determined  by  the  statute,  to  whieh  ruling  there  was  no 
objection,  nothing  was  left  for  the  defendants  to  complain  of,  in  their 
assignment  of  error  on  that  ground. 

5.  Id. — Trial — ^Admissibility  of  Testimoky  After  Close  of  Case. — 
Whether  the  trial  court  can  permit  a  witness  for  plaintiff  to  be  re- 
called, after  the  close  of  defendants'  case,  to  answer  a  question  over- 
looked on  the  direct  examination,  is  a  matter  resting  in  the  sound  dis- 
cretion of  the  court,  and  can  not  be  assigned  as  error. 

6.  Id.— Location  Claim— Annual  Labor— Forfeiture.— A  mining 
claim  is  not  forfeited  by  the  failure  of  the  locator  for  one  year  to  per- 
form the  annual  labor  required  by  the  act  of  congress  of  May  10, 1872, 
where  he  resumes  the  work  in  good  faith  before  a  valid  location  is 
made  by  others. 

7.  Id. — ^Conflict  of  Evidence. — Where  there  is  a  substantial  conflict  of 
evidence  the  verdict  of  a  jury  will  not  be  disturbed,  unless  errors  of 
law  occur  at  the  trial,  as  this  court  has  held  again  and  again. — Laoey 
V.  Woodward,  583. 

MURDER.    See  Criminal  Law,  1. 

NEGLIGENCE.    See  Corporation,  6;  Trespass  on  Case,  1. 

NEW  TRIAL.    See  Contract,  2. 

NOTICE  OF  LOCATION.    See  Mines  and  Mining,  1,  2,  6. 

PERJURY.    See  Criminal  Law,  8. 

PATENT.    See  Public  Lands. 

PLEADING.    See  Contract,  4;  Corporations,  5;  Practice,  1,  5;  Crmi- 
nal  Law,  4. 

PRACTICE. 

1.  Practice— Bill  in  Equitt— Amendment — Pleading.— In  a  proceed- 
ingf  by  a  bill  in  equity,  where  the  bill  was  framed  upon  misinforma- 
tion as  to  the  real  facts,  which  were  not  disclosed  till  the  trial,  com- 
plainants were  entitled  to  leave  to  amend  their  bill  on  the  final  hear- 
ing to  conform  to  the  evidence,  upon  such  terms  as  the  court  might 
deem  proper  (Compiled  Laws,  N.  M.,  sec.  1911;  Beall  v.  Territory,  1 
N.  M.  507) ;  and  it  was  error  in  the  court  below  to  refuse  to  grant 
leave  to  amend  under  such  circumstances. — Perea  v.   Gallegos,   102. 

2.  Id.— On  Appeal— Motion  to  Dismiss  and  for  Affirmance  of  Judg- 
ment, under  Section  2189,  Compiled  Laws,  and  Rule  23,  Supreme 
Court. — Where,  on  appeal,  the  appellant  files  a  transcript  of  the 
record,  but  not,  as  required  by  section  2189,  Compiled  Laws,  "at 
least  ten  days  before  the  first  day  of  the  term  to  which  the  appeal  is 
returnable,"  a  motion  to  dismiss  the  appeal  and  for  affirmance  of 
judgment,  on  that  ground,  not  made  until  after  such  filingi  will  be 
denied. 
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3.  Nor  will  saoh  motion  be  sustained  on  the  ground  of  appellant's  fail- 
ure to  deliver  to  the  attorney  of  appellee,  ''at  least  ten  days  before 
the  first  day  of  the  term,  two  printed  copies  of  the  transcript  of 
record/'  as  required  by  rule  23  of  the  supreme  court,  where  it  ap- 
pears from  the  affidavit  of  appellant's  counsel  that  appellant  is  a 
poor  man,  and  was  not  able  to  obtain  the  necessary  money  to  procure 
a  transcript  of  the  record  until  after  the  time  for  filing  had  expired, 
and  the  record  shows  that  the  transcript  was  filed  five  days  before 
the  first  day  of  the  term.  In  view  of  these  facts,  and  of  section  2189, 
supra,  which  further  provides  that  "the  court  shall  affirm  the  judg- 
ment unless  good  cause  shall  be  shown  to  the  contrary,''  it  will  be 
presumed  that  diligent  effort  was  made  by  appellant  to  comply  with 
the  rule,  which  the  court  holds  to  be  "good  cause  shown"  within  the 
meaning  of  the  statute. 

4.  Contract  under  Seal— Covenant— Substitution  of  New  Parol 
Agreement — Accord  and  Satisfaction. — In  an  action  of  covenant 
on  a  contract  under  seal  for  the  value  of  certain  sheep,  rented  by 
plaintiffs'  testator  to  defendants,  for  a  time  terminable  at  the 
pleasure  of  either,  not  returned,  where  the  plea  was,  among  others,  a 
new  parol  agreement  in  satisfaction  of  the  original  contract  sued  on, 
to  which  plaintiffs  demurred  on  the  ground  of  no  consideration 
shown,  which  was  sustained — Held:  The  demurrer  was  properly 
sustained.  In  order  to  make  a  good  satisfaction  for  a  contract  to  be 
set  aside,  the  new  contract  attempted  to  be  substituted  must  contain 
an  executed  consideration  of  value  to  the  obligee. 

5.  Id.— Pleas— Attachment— Replevin  AND  Dismissal  by  Plaintiff 
— Sale — Inevitable  Accident. — ^In  such  action,  where  the  defend- 
ants pleaded  further  that  the  sheep  in  question  were  seized  by  the 
sheriff  under  a  writ  of  attachment  against  one  of  the  defendants ;  that 
plaintiffs  replevied  them,  but  afterward  dismissed  their  suit,  and 
allowed  them  to  be  sold  under  the  attachment;  and  that  such  sale 
constituted  "inevitable  accident" — Held,  on  demurrer:  These  facts 
constitute  no  defense  to  plaintiffs'  suit  for  the  value  of  the  sheep  not 
returned.  The  loss  of  the  property  by  sale  under  the  attachment 
was  not  accident  within  the  terms  of  the  contract. — Armijo  v.  Abey- 
tia,  533. 

PRESUMPTION.    See  Contracts,  5;  Damages,  7;  Mechanics'  Lien,  3; 
Public  Land,  2. 

PROBATE  COURT.    See  Administrators,  2,  3;  Contract,  7;  Will,  1. 

PROMISSORY  NOTE. 

1.  Promissory  Note— Bona  Fide  Purchaser  without  Notice— As- 
sumpsit—Fraud — ^EviDENOE — Instructions. — In  an  action  of 
assumpsit  upon  a  negotiable  promissory  note,  by  plaintiff,  as  indorsee 
for  value  before  maturity,  where  the  defendant  pleaded  non  assump- 
sit, and  set-off  in  the  form  of  the  common  courts,  to  the  first  of  which 
plaintiff  added  a  similiter  and  to  the  second  filed  a  replication,  and 
the  evidence  was  that  defendant  had  purchased  for  $2,300  a  certain 
lot  of  ground  in  Santa  Fe,  where  he  resided  and  carried  on  the  busi- 
ness of  a  jeweler,  giving  in  part  payment  therefor  a  set  of  diamonds 
at  $750,  which  had  cost  defendant  between  $400,  and  $500,  assuming 
the  payment  of  a  balance  of  $950,  on  a  mortgage  of  $1,000  on  the 
lot,  and  giving  his  note  for  the  remainder  at  thirty  days  with  the 
understanding  that  the  grantor  would  hold  it  himself,  and  not  part 
with  it ;  that  the  purchase  was  made  upon  the  representations  of  the 
grantor  that  he  had  bought  the  property  cheap  for  $2, 000,  and  that  it  was 
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worth  $2,800;  and  there  was  evidence  tending  to  show  that  the  lot 
was  worth  but  $1,000,  also  evidence  tending  to  show  that  it  was 
worth  $2,300,  and  the  deed  to  the  grantor  recited  a  consideration  of 
$2,000,  but  the  party  from  whom  the  grantor  purchased  testified  that 
he  had  sold  the  property  to  the  grantor  for  $1,000,  and  the  defendant 
testified  that  he  had  not  paid  the  mortgage — Held,  that  the  evidence 
was  not  sufBcient  to  constitute  sach  fraud  in  the  inception  of  the  note 
as  to  put  upon  plaintiff  the  burden  of  proving  that  plaintiff  had  paid 
value  for  it,  and  the  court  did  not,  therefore,  err  in  so  instructing  the 
jury;  the  doctrine,  that  if  there  is  a  particle  of  evidence  tending  to 
support  the  cause  of  action  or  defense  it  must  be  left  to  the  jury, 
never  having  obtained  in  this  territory.— City  Nat.  Bank  v.  Hickox, 
22. 

2.  Id. — Alteration  of  bt  Mistake — Bill  to  Bestore  to  its  Origi- 
nal Form— Liability  op  Indorser— Equity.— In  a  proceeding  by 
bill  in  equity  on  a  certain  negotiable  promissory  note,  executed  to 
another  in  trust  for  complainant,  against  the  indorser  and  makers, 
to  restore  the  note  to  its  original  form,  where  it  was  alleged  that  com- 
plainant, dissatisfied  with  the  form  of  the  note,  returned  it  to  the 
firm  of  which  the  trustee  was  a  member,  directing  him  to  procure 
another  and  different  form  of  note,  without  stating  what  form ;  and 
that,  while  the  note  was  in  the  possession  of  said  firm,  one  of  the 
makers  and  another  altered  it,  by  changing  the  amount,  date,  and 
rate  of  interest,  without  the  knowledge  or  consent  of  complainant, 
but  innocently  and  in  good  faith,  supposing  they  were  complying 
with  his  wishes,  of  which  the  indorser  pretended  he  had  no  knowl- 
edge, and  that  by  reason  thereof  he  would  be  released  from  all  liabil- 
ity to  complainant  on  said  note ;  that  the  makers  of  said  note  had 
become  nonresidents  and  insolvent,  so  that  an  action  or  judgment  at 
law  against  them  would  be  unavailing;  to  which  the  indorser  de- 
murred for  want  of  equity,  which  was  sustained;  and  it  appeared 
that  the  altered  note  was  in  the  possession  of  complainant,  and  bore 
in  its  original  form  an  unlawful  rate  of  interest — Held:  The  altera- 
tion of  the  note  was  material,  and  having  been  made  by  one  of  the 
makers  and  another,  or  one  of  them,  without  the  consent  of  the 
indorser,  he  was  thereby  discharged  from  all  liability  thereon,  and 
the  demurrer  was  properly  sustained,  dismissing  the  bill  as  to  such 
indorser. — Buby  v.  Talbott,  251. 

3.  Promissory  Note— Stipulation  for  Attorney's  Fee- Assumpsit — 
Plea,  Non  Assumpsit. — In  an  action  of  assumpsit  on  a  promissory 
note  stipulating  for  the  payment  of  ''ten  per  cent  for  attorney's  fees 
in  case  this  note  is  placed  in  the  hands  of  any  attorney  for  collection, 
or  collected  by  suit,''  where  the  plea  was  non  assumpsit,  and  no  evi- 
dence was  offered  in  support  of  the  plea — Held:  The  court  is  not 
called  upon  in  this  case  to  pass  upon  the  question  as  to  the  construc- 
tion of  the  provision  for  the  payment  of  attorney's  fees  in  the  note 
sued  on,  that  question  is  not  properly  raised.  But  the  court  is  asked 
to  declare  that  a  clause  in  a  promissory  note  providing  for  attorney's 
fees  of  a  fixed  and  definite  amount,  in  the  event  the  note  is  ''collected 
by  suit,"  is  void  as  against  public  policy.  This  the  court  can  not  do, 
the  validity  of  such  a  clause  in  a  promissory  note  by  contract  of  the 
parties  being  sustained  by  the  weight  of  authority.  The  provision  for 
the  payment  of  attorney's  fees  in  the  note  sued  on  is  undoubtedly  a 
questionable  one,  and  susceptible  of  being  used  in  an  oppressive  and 
collusive  manner;  but  the  court  can  not  presume  that  such  will  be 
the  result.  The  courts  have  held  many  provisions  for  attorney's  fees 
in  notes  and  contracts  void^  where  the  amount  was  uncertain,  exorb- 
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itant,  or  oppressive,  and  the  facts  were  elearly  proyen.  Bat  in  thia 
case  the  services  of  the  attorney  were  rendered.  It  does  not  appear 
that  the  fee  contracted  for  was  unreasonable,  nor  that  the  contract 
was  not  a  voluntary  one,  made  by  the  parties  with  a  full  knowledge 
of  all  the  facts.  As  to  the  objection  that  the  court  allowed  attorney's 
fees  without  requiring  proof  of  their  value,  if  the  note  sued  on  had 
provided  for  a  ''reasonable  attorney's  fee,"  such  proof  would  have 
been  necessary,  the  amount  being  uncertain ;  but  in  this  case  the 
amount  is  fixed  by  contract,  and  the  court  must  presume  that  the  fee 
fixed  was  the  reasonable  value  of  the  services  rendered,  in  the 
absence  of  any  evidence  to  the  contrary. — ^Exchange  Bank  of  Dallas 
V.  Tuttle,  427. 

PUBLIC  LANDS. 

.  1.  PxTBLio  Lands— Patent,  Bill  to  Set  Aside  in  Territorial  Dis- 
trict Court — Plea,  Former  Adjudication  Covering  Same  Lands 
ON  Similar  Bill  in  U.  8.  Circuit  Court  for  District  of  Colorado 
—Jurisdiction. — A  proceeding  by  bill  in  chancery  by  the  United 
States,  in  the  territorial  district  court,  to  set  aside  a  patent  and  sur- 
vey made  of  lands  embraced  in  the  patent  situated  in  New  Mexico, 
founded  on  alleged  frauds  by  the  claimant  and  others,  is  barred  by  a 
former  adjudication  covering  the  same  lands  on  a  similar  bill  brought 
by  the  United  States  in  the  circuit  court  of  the  United  States  for  the 
district  of  Colorado,  that  court  having  acquired  jurisdiction  of  the 
subject-matter  by  personal  service  on  the  defendant.  The  jurisdic- 
tion of  a  court  of  chancery  is  sustainable,  in  case  of  fraud,  wherever 
the  person  be  found,  although  lands  not  within  the  jurisdiction  of 
the  court  may  be  affected  by  the  decree.  Massie  v.  Watts,  6  Cranoh, 
148.— United  States  v.  Maxwell  L.  G.  Co.,  297. 

2  Id— Trover  for  Cutting  and  Conversion  of  Timber — Who  May 
Maintain— Evidence — Presumption. — An  action  of  trover  by  the 
United  States  against  trespassers  on  the  public  land,  for  the  cutting 
and  conversion  of  timber  thereon,  can  not  be  maintained^  where  it 
appears  from  the  testimony  of  the  register  of  the  United  States  land 
of&ce  that  the  preemptor  has  paid  for  the  land  as  required  by  law,  the 
presumption  being  that  he  has  made  final  proof  and  that  the  final  cer- 
tificate has  been  issued  to  him,  thereby  vesting  in  him  the  equitable 
title  to  the  land,  who  alone  can  maintain  the  action <  under  section 
1882,  Compiled  Laws,  requiring  that  every  action  shall  be  brought  in 
the  name  of  the  real  party  in  interest ;  and  the  fact  that  a  contest  for 
the  land  was  heard  in  the  land  office  in  the  year  preceding  the  cutting 
of  the  timber  does  not  alter  it,  since,  under  rule  5  of  practice  in  con- 
test cases  in  the  local  land  office,  a  contest  may  be  instituted  as  well 
after,  as  before,  the  final  certificate  issues. 

3.  Id. — gentry— Admissibility  of  Evidence  to  Show  Chabaoter  of 
Land  Entered. — Nor  will  the  fact  that  the  preemptor  has  entered 
the  land  at  the  land  office  as  agricultural  land  preclude  inquiry  as  to 
its  mineral  character.  Such  entries  are  ex  parte,  and  can  not  affect 
the  defendants  in  such  case ;  and  the  question  as  to  the  mineral  char- 
acter of  the  land  is  a  material  issue,  and  one  of  fact  for  the  jury;  and 
it  is  error  to  exclude  evidence  of  such  fact. — United  States  t.  Sau- 
cier, 569. 

BEHEABINQ.    See  Mechanics'  Lien,  5. 

BEPLEVIN.    See  Practice  on  Appeal,  5. 
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RES  ADJUDICATA.    Soe  Mexican  Grant,  1. 
RESPONDEAT  SUPERIQR.    See  Trespass  on  Case,  1. 
SEPARATE  ESTATE  OF  WIFE.    See  Divorce,  1,  2. 
SHERIFF. 

1.  Sheriff— Execution,  Variance  between  and  Judgment,  Aicend- 
MENT  of — Liability  of  Sheriff  for  Refusal  to  Enforce. — In  an 
action  on  the  case  against  a  sheriff  for  refusal  to  enforce  the  levy  of 
an  execution  in  his  hands,  where  it  appears  there  is  a  variance 
between  the  amount  of  the  execution  and  the  amount  of  the  judgment 
on  which  it  was  issued,  such  variance  does  not  render  the  execution 
void,  but  only  voidable.  It  may  be  amended  at  any  time,  even  on 
the  return  day,  or  after  its  return,  so  as  to  conform  in  amount  to  the 
judgment;  and  such  variance  is  no  defense  to  such  action. 

2.  Id. — Refusal  to  Enforce  Execution  against  Personal  Property 
in  Possession  of  Judgment  Debtor— Burden  of  Proof.— Nor  will 
the  mere  disclaimer  of  the  judgment  debtor  of  the  ownership  of  per- 
sonal property  in  his  possession,  nor  the  claim  of  another  to  such  prop- 
erty, excuse  the  sheriff  for  refusal  to  execute  a  process  in  his  hands 
against  such  property.  Possession  of  personal  property  is  prima 
facie  evidence  of  ownership;  and  it  is  the  duty  of  the  shenff,  under 
such  circumstances,  to  enforce  the  execution,  unless  he  knows  that 
the  ownership  of  the  property,  though  apparently  in  the  execution 
debtor,  is  really  in  another;  and  if,  without  such  knowledge,  he  fails 
or  refuses  to  do  so,  the  burden  of  proof  is  upon  him  to  show  that  the 
property  was  not  subject  to  execution. 

3.  Id.— Excessive  Levy— Indemnifying  Bond. — A  sheriff  who  levies  an 
execution  on  the  property  of  the  judgment  debtor,  exceeding  in  value 
the  amount  of  the  judgment,  has  no  right  to  demand  of  the  execu- 
tion plaintiff  an  indemnifying  bond  to  cover  such  excess;  and  the 
refusal  of  the  plaintiff  to  comply  with  such  demand  will  not  relieve 
the  sheriff  from  liability  for  refusal  to  sell  such  property  to  satisfy 
the  process,  where  the  plaintiff  tenders  him  an  indemnifying  bond  in 
double  the  amount  Of  the  judgment;  except  where  such  officer  finds 
but  one  item  of  property,  largely  in  excess  in  value  of  the  process  to 
be  satisfied,  when  he  would  be  entitled  to  indemnity  commensurate 
with  the  YfiX^e  of  the  property  to  be  levied  upon. — Bachelder  Bros.  v. 
Chavez,  563. 

STATUTES,  CONSTRUCTION  OF.  See  Attachment,  1;  Criminal 
Law,  1,  2,  3,  8;  Lien  of  Landlord,  I;  Mechanics'  Lien,  4,  5; 
Mexican  Grant,  I ;  Taxation,  5. 

TAXATION. 

1.  Taxation— Bill  to  Enjoin  Levy  and  Collection  of  Taxes— -Juris- 
diction OF  the  Courts  to  Review  Action  of  the  Legislature 
IN  THE  Election,  Qualification,  and  Return  of  its  Members — 
Validity  of  Acts  of  Session  of  1884.— On  a  bill  in  equity  by  a  tax- 
payer, to  enjoin  the  levy  and  collection  of  a  tax  to  pay  the  interest  on 
bonds  issued  to  provide  for  the  erection  of  a  capitol  building  at  Santa 
Fe,  the  building  of  a  penitentiary,  and  for  creating  and  providing  for 
the  office  of  county  assessor,  under  the  acts  of  March  29,  1884,  March 
14,  1884,  and  April  3,  1884,  respectively,  on  the  ground  of  their  inva- 
lidity, the  legislature  not  being  a  lawfully  constituted  body,  and  hav- 
ing no  power  to  pass  said  acts ;  to  which  a  demurrer  was  interposed. 
Held:  The  general  superintending  control  possessed  by  the  supreme 
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and  distriot  oonrts  of  this  territory  over  the  inferior  oonrts  does  not 
extend  to  the  judioial  action  of  the  houses  of  the  legislative  assembly, 
where  it  has  been  deemed  necessary  to  confer  upon  them  such  powers 
to  enable  them  to  perfect  their  organization  and  perform  their  duties 
as  such.  But  no  such  powers  have  been  delegated  by  congress  to  the 
territorial  legislature  in  express  terms,  as  usually  done  by  the  consti- 
tutions of  the  states,  so  that  the  rules  of  decision  there  have  no 
application  here.  By  section  7  of  the  organic  act,  it  is  proyided  that 
all  laws  passed  by  the  legislature  and  approved  by  the  governor  shall 
be  submitted  to  congress  for  its  approval,  and  if  disapproved,  shall 
be  null  and  void.  Whether  congress  intended  to  confer  such  powers 
upon  the  legislature  to  finally  determine  the  election,  qualifications, 
and  return  of  its  members,  the  court  does  not  decide.  But  the  court 
will  presume  that  the  acts  in  question,  and  all  other  acts  passed  at 
the  session  of  1884,  were  submitted  to  congress  in  obedience  to  the 
fundamental  law  of  the  territory ;  and  that  they  received  the  tacit 
approval  of  congress,  in  the  absence  of  anything  to  show  its  disap- 
proval. Congress  having  thus  full  power  over  the  subject,  and  given 
its  assent,  there  is  no  ground  for  the  jurisdiction  of  the  courts. 
Chavez  v.  Luna,  183 . 

2.  Id. — Bill  to  Restrain  Levy  and  Collection  of  Taxes — Demttb- 
rer-^Fraud — Equity. — On  a  bill  in  equity,  brought  by  complain- 
ant, a  taxpayer  and  resident  of  Santa  Fe  county,  charging  that 
the  county  commissioners  of  said  county  issued  and  sold  fifty  war- 
rants, with  interest  coupons  attached,  after  the  passage  of  the  act  of 
congress  of  July  30,  1886,  limiting  the  amount  of  indebtedness  which 
may  be  contracted  by  any  county  in  a  territory,  and  antedated  them, 
that  it  might  appear  they  had  been  issued  on  the  first  day  of  July, 
1886;  that,  at  the  time  of  the  actual  issue  of  said  warrants,  said 
county  was  indebted  in  a  sum  exceeding  in  amount  four  per  cent  of 
the  value  of  the  taxable  property  of  the  county ;  and  that  the  com- 
missioners threatened  to  issue  more  warrants ;  that  the  complainant 
was  threatened  with  a  sale  of  his  property  to  pay  taxes  to  meet  the 
interest  on  said  warrants ;  and  praying  for  an  injunction  to  restrain 
defendants  from  levying  a  tax  for  such  purpose ;  to  which  defend- 
ants filed  a  general  demurrer,  which  was  sustained. — Held:  The 
facts  charged  in  the  bill,  which  are  admitted  by  the  demurrer,  clearly 
show  fraud,  entitling  complainant  to  equitable  relief,  although  there 
may  be  some  legal  remedy  provided;  and  the  demurrer  should  have 
been  overruled. — Catron  v.  County  Com'rs  Santa  Fe  Co.,  203. 

3.  Id.— Op  National  Banks — Liability  for  Taxes- on  Capital  Stock 
— Erroneous  Assessment,  Injunction  to  Restrain  Collection 
OF  Taxes  on — ^Eqxhty. — The  shares  of  capital  stock  in  a  national 
bank  are  not  assessable  in  gross  to  the  bank,  but  to  the  respective  own- 
ers thereof,  according  to  interest.  But,  if  the  bank  lists  such  shares 
for  taxation  as  its  property,  it  will  not  be  heard  to  complain  of  such 
erroneous  assessment  in  a  proceeding  in  equity  to  restrain  the  collec- 
tion of  taxes  on  such  assessment. 

4.  Id. — In  such  case,  where  it  appears  that  the  property  assessed  is  val- 
ued too  high  in  comparison  with  similar  property  owned  by  others, 
such  inequality  alone  does  not  afford  ground  for  equitable  relief. 
Before  eauitv  will  interfere,  relief  must  be  sought  in  all  the  tribunals 
established  by  law  to  grant  relief  in  such  cases. — Albuquerque  Nat. 
Bank  v.  Zeiger,  664. 
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5.  Id.— Injunction— Compiled  Laws,  1884,  Title  28,  Chapteb  2— 
Construction  op  Statutes— Jurisdiction. — In  a  proceeding  by  bill 
in  equity  to  enjoin  the  town  of  Albuquerque  and  the  sheriff  from  the 
enforcement  of  a  special  assessment  against  the  lot  of  complainant 
within  the  corporate  limits  of  the  town  to  raise  money  to  pay  the 
expenses  incurred  by  the  municipal  authorities  in  curbing  and  improv- 
ing the  street  in  front  of  the  lot,  ma<le  under  sections  1622,  1635, 
title  28,  chapter  2,  Compiled  Laws — Held,  on  demurrer:  It  does  not 
appear  from  the  record,  and  the  bill  impliedly  denies,  that  two  thirds 
of  the  owners  to  be  charged  with  the  expense  petitioned  the  board  of 
trustees  for  the  making  of  the  improvement.  For  this  reason,  among 
others,  section  1635  of  the  statute  can  have  no  application  in  this 
ease.  By  section  1622,  the  city  councils  and  boards  of  trustees  in 
towns  are  authorized  to  establish  and  improve  the  streets,  etc. ;  also 
"to  provide  for  and  regulate  crosswalks,  and  curbs,  and  gutters,"  but 
the  conferring  of  such  powers  does  not  grant  to  a  city  or  town,  either 
expressly  or  by  necessary  implication,  the  right  to  levy  a  special 
assessment,  to  pay  the  expenses  of  curbing  a  street,  upon  the  lot 
abutting  on  the  street  where  such  curbing  is  done,  nor  upon  the  owner 
of  such  lot. 

6.  Id. — The  complainant  clearly  had  the  right  to  resort  to  a  court  of 
equity.  Such  courts,  when  invoked,  will  entertain  jurisdiction  in  all 
eases  where  taxes  have  been  levied  without  authority  of  law. — Town 
of  Albuquerque  v.  Zeiger,  674. 

TEXAS  CATTLE  FEVEB.    See  Damages,  4. 

TOBTS.    See  Contract;  Damages. 

TBANSCBIPT.    See  Error,  Writ  of,  2. 

TBESPASS  ON  CASE. 

Trespass  on  Case— Negugenoe  —  Damages  —  Respondeat  Sxtperior. 
Where  gunpowder  is  consigned  to  be  sold  on  commission,  the  rela- 
tion between  consignor  and  consignee  is  not  that  of  master  and  serv- 
ant, but  simply  of  consignor  and  factor  or  consignee  for  the  purpose 
of  selling  the  goods;  and  where  such  factor  or  consignee  has  the 
exclusive  management  and  control  of  the  storage  of  the  goods  as 
such,  of  which  the  consignor  has  no  knowledge,  and  with  which  has 
nothing  to  do,  the  doctrine  of  respondeat  superior  does  not  apply; 
and  the  consignor  is  not  liable,  in  an  action  of  trespass  on  the  case, 
for  damages,  resulting  from  an  explosion  of  the  gunpowder  so  con- 
signed and  stored. — Abrahams  v.  California  Powder  Works,  479. 

TRIAL.  See  Contracts,  6,  7,  8,  9;  Counties,  2;  Criminal  Law  7,  9; 
Damages,  7 ;  Mines  and  Mining,  5. 

VACATION,  JURISDICTION  OF  COURTS  IN.     See  Habeas  Corpus,  3. 

VARIANCE.  For  Variance  Between  Judgment  and  Execution,  see 
Sheriff,  1.  For  Variance  Between  Indictment  and  Evidence, 
see  Criminal  Law,  5. 

VENDOR'S  LIEN. 

1.  Vendor's  Lien — Equity — Remedy  at  Law — Jurisdiction. — In  a 
proceeding,  by  bill  in  equity,  for  the  enforcement  of  a  vendor's  lien, 
against  an  assignee  of  the  property,  purchasing  with  knowledge  of 
the  lien,  an  objection  that  the  plaintiff  has  an  adequate  remedy  at 
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law  on  the  contract  with  the  original  vendee,  is  not  well  founded, 
where  it  appears  the  latter  is  insolvent.  A  court  of  equity  will  remit 
a  party  to  his  remedy  at  law  only  when  an  equally  efficient  remedy 
exists  there.  A  judgment  which  can  not  be  collected  at  law  can  not 
be  said  to  be  equally  as  efficient  a  remedy  as  a  decree  establishing  a 
lien  upon  property  sufficient  to  satisfy  the  amount  of  the  judgment. 

2.  Id.— Express  Bbsbrvation,  Not  Nbcessabt  to  Create  Lien— Pre- 
BUMFTION. — ^In  such  a  proceeding  it  is  not  necessary  to  show  an 
express  reservation  by  the  seller  to  create  the  vendor's  lien;  it  will 
be  presumed  by  a  court  of  equity,  as  an  incident  to  the  transaction, 
in  the  absence  of  any  facts  showing  an  intention  to  exclude  it.  2 
Jones  on  Liens,  sec.  1064. 

3.  Id.— Contract  op  Sale— Construction  of  Contract.— Where  it  is 
stipulated  in  a  contract  for  the  sale  of  an  undivided  interest  in  a 
mine,  that  the  unpaid  balance  of  purchase  money  shall  be  paid  when 
the  mine  is  sold,  out  of  the  proceeds  of  sale,  the  vendee  to  reimburse 
himself  for  any  money  necessarily  expended  by  him  for  assessment 
purposes,  out  of  the  first  money  realized  from  the  sale,  the  residue  to 
go  to  the  vendor  until  he  shall  receive  the  amount  due  him,  the  bal- 
ance to  be  paid  is  a  sum  certain,  for  which  a  vendor's  lien  will 
exist. 

4.  Id. — Enforcement  of  Lien  bt  Assignee— Personal  Judgment. — 
The  lien  of  a  vendor  for  purchase  money  may  be  enforced,  in  equity, 
by  his  assignee  for  value,  either  as  against  the  original  vendee,  or 
against  one  who  purchases  from  him  with  notice  that  the  purchase 
money  has  not  been  paid.  But  it  is  error  in  such  case  to  render  a 
personal  judgment  against  the  assignee,  where  there  is  nothing  in  the 
bill  or  evidence  to  support  suc^  a  judgment.  —Bates  v.  Childers,  62. 

VERDICT.    See  Attachment,  2;  Criminal  Law,  9;  Ejectment,  4. 

WAIVER.    See  Damages  2;  Elections,  1;  Lien  of  Landlord,  2. 

WILLS. 

1.  Wills— Sec.  1823,  Compiled  Laws,  N.  M.  1884— Common  Law- 
Statutes  Relating  to  Probate  Courts,  and  Probate  of  Wills- 
Act,  1889. — By  section  1823,  Compiled  Laws,  1884,  adopting  the 
common  law  in  1876  as  the  basis  of  jurisprudence  for  the  territory, 
it  was  not  intended  thereby  to  repeal  the  statute  laws,  but  only  to 
adopt  so  much  of  the  common  law  as  did  not  conflict  therewith. 
Browning  v  Est.  of  Browning,  3  N.  M.  (Gil.)  675.  The  statute  laws 
in  relation  to  probate  courts,  and  defining  the  manner  in  which  wills 
iB^onld  be  probated  in  this  territory,  remained  in  force  until  modified 
by  the  act  of  1889,  and  were  the  basis  and  authority  of  our  probate 
courts. 

2.  Id.— Probate  of— Civil  Law,  Schmidt's  Laws  of  Spain  and  Mex- 
ico, Art.  1019— Kearney  Code,  Sec.  1365,  Compiled  Laws,  N.  M. — 
By  the  civil  law,  which  was  in  force  prior  to  the  conquest,  and  which 
in  many  respects  remained  iu  force  for  many  years  after  the  treaty  of 
cession,  and  also  by  chapter  15,  of  the  laws  by  Pedro  Murillo  Velarde, 
relating  to  the  probate  of  wills  which  were  also  in  force  before  the 
cession,  and  which  were  continued  in  force  by  the  Kearney  Code, 
section  1365,  Compiled  Laws,  no  provision  is  made  for  notice,  by 
publication,  or  otherwise,  to  heirs,  or  other  interested  parties,  to  be 
present  at  the  probating  of  a  will.    Only  the  witnesses  to  the  will  are 
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to  be  summoned,  and  any  person  haying  possession  of  the  will  may 
present  it  for  probate.  Only  one  form  of  probate  is  prescribed  to 
render  it  valid. 

3.  Id. — ^Bb-probate  of— LnoTATioN  of  Aotioks  as  to  Infaitts— Secs. 
1869,  1881,  CoicpiLED  Laws,  N.  M.  1884.— The  statutes  of  the  terri- 
tory have  fixed  a  time  within  which  an  infant  must  assert  his  rights 
after  attaining  his  majority  and  unless  he  does  so  within  the  prescribed 
period  he  will  be  deemed  to  have  waived  them.  The  time  prescribed 
is  one  year,  except  when  real  estate  is  involved,  in  which  case  the 
period  is  extended  to  three  years.  A  proceeding  by  an  infant  heir  to 
re-probate  a  will  commenced  four  years  after  his  becoming  of  age  is, 
therefore,  barred.  Compiled  Laws,  1884,  sees.  1869,  1881. — ^Bent  v. 
Thompson. 

4.  Id.—- Bill  in  Equity  to  Set  Aside  SETTLEKEm?  OFEzBonTOR,  etc. — 

CONSTITUTIONALITT  OF  SECTION  562,  COMPILED  LAWS,    NeW  MEXICO, 

1884— Jurisdiction  of  Supreme  and  District  Courts. — By  section 
1868  of  the  organic  act,  providing  that  ''the  supreme  and  the  district 
courts,  respectively,  of  any  territory,  shall  possess  chancery  as  well 
as  common  law  jurisdiction/'  general  jurisdiction  is  conferred  on 
those  courts  over  cases  of  administration,  and  section  562,  Compiled 
Laws,  1884,  in  so  far  as  it  attempts  to  vest  the  probate  courts  with 
exclusive  original  jurisdiction  in  such  cases,  is  in  plain  contravention 
of  that  act  and  void. 

5.  Id.— Bequest  of  Personal  Property,  Construction  of. — A  clause 
in  a  will  bequeathing  to  the  wife  of  the  testator  ''all  articles  of  goods 
in  my  house,  personal  furniture,  household  furniture,  and  idl  that 
exists  therein,"  includes  a  sum  of  money  contained  in  an  iron  box 
and  safe  in  the  house,  known  to  be  there  only  by  the  testator  himself, 
and  not  mentioned  in  the  will. 

6.  Id.— Executor,  Final  Settlement  of— Fraud.— When  the  executor 
of  an  estate  fails  to  account  in  his  inventory  for  any  money  or 
property  in  his  possession  belonging  to  the  estate,  and  obtains  a 
final  settlement,  by  presenting  to  the  court  a  receipt  in  full  from  the 
legatee  of  all  claims  against  the  estate,  procured  by  improper  in- 
fiuences,  such  receipt  and  settlement  are  void  and  may  be  set  aside 
for  fraud. 

7.  Id.— Codicil,  Attestation  of.— Section  1380,  Compiled  Laws,  1884, 
requires  that  a  will  shall  be  attested  by  three  or  more  witnesses.  A 
like  number  is  required  to  constitute  a  valid  attestation  of  the  codicil. 
Jar.  Wills,  sec.  93. — Perea  v.  Barela,  458. 

WBITS.  See  Attachment.  For  Certiorari,  see  Administrators,  2, 
3;  Error,  Writ  of;  Habeas  Corpus.  For  Injunction,  see 
Habeas  Corpus,  1;  Taxation,  5.  For  Mandamus,  see  Elections, 
1;  Habbab  Corpus,  1.    For  Beplevin,  see  Practiox  on  Appeal. 
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